ANNUAL MEETING
OF THE COMMITTEE ON SCOPE AND PROGRAM
UNIFORM LAW COMMISSION
July 8, 2011
Vail, Colorado
The meeting of the Committee on Scope and Program was convened at 8:00 am on
Friday, July 8, 2011, at the Vail Mountain Resort and Spa in Vail, Colorado, by Chair Harriet
Lansing. Committee members James C. McKay, Jr., Anne McGihon, Anita Ramasastry, Larry L.
Ruth, Harry Tindall, and Robert Tennessen were present. Also present were Robert A. Stein,
President, and Michael Houghton, Chair of the Executive Committee. Staff members present
included: John A. Sebert, Executive Director; Katie Robinson, Communications Officer/Scope
and Program Liaison; Michael R. Kerr, Legislative Director/Legal Counsel; Nicole Julal,
Legislative Counsel; and Eric Fish, Legislative Council. Commissioners Fred Miller, Carlyle C.
Ring, Jr., Tim Berg, Dale Higer, Candace Zierdt, Nat Sterling, Grant Callow, Barry Hawkins,
Martha Walters, Harvey Perlman, Joe Willis, Rodney Satterwhite, David Biklen, Bill Breetz,
Carl Lisman, Lee McCorkle, Ed Smith, Gene Hennig, Norman Greene, Jim Wynn, Tom Bolt,
Rich Cassidy, and Jack Davies attended for a portion of the meeting. Others in attendance
included Peter Lown, Uniform Law Conference of Canada; Hal Burman, U.S. Department of
State, Office of Legal Adviser; Jason Mosely, Council of State Governments; and L.H. Wilson;
American Bankers Association.
Chair Lansing welcomed the committee and discussed the agenda for the meeting. Upon
a motion duly made, the minutes from the January 2011 meeting were unanimously approved.

Study Committee Reports
•

Study Committee on Model Tribal Legislation on Probate Transfers of Interests in
Real Property (Dale Higer, Chair) – Scope Liaison Jim McKay

Commissioner Dale Higer reported that the study committee has submitted funding
requests to the Special Trustee for American Indians within the U.S. Department of the Interior,
and the Bureau of Indian Affairs. No funding has been confirmed yet, but new letters of support
from additional Tribal governmental entities have been obtained, including from the Fond du Lac
Chippewa tribe, and the Oglala Sioux and Crowe tribes. Committee member Fred Miller, and
Tim Berg, Chair of the Committee on Liaison with American Indian Tribes and Nations, also
spoke in support of the work of the study committee, and noted that work on tribal legislation
often takes longer than traditional ULC acts. The study committee requested that it be continued
for one more year.

1

After discussion, the Committee on Scope and Program recommended that the study
committee be continued until July 2012.
•

Study Committee on Model Tribal Legislation on Child Custody and Domestic
Issues (Candace Zierdt, Chair) – Scope Liaison Larry Ruth

Commissioner Zierdt reported briefly on the work of the study committee. The study
committee recommends that the committee be discharged, but asked that Scope consider reestablishing a study committee on this topic if the Tribal Probate Transfers project is undertaken
and goes well.
After discussion, the Committee on Scope and Program recommended that the study
committee be discharged.
The Committee on Scope and Program approved the following resolution:
RESOLVED, that the Committee on Scope and Program recommends to the
Executive Committee that the Study Committee on Model Tribal Legislation
on Child Custody and Domestic Issues be discharged with a letter of thanks
to the committee.
On July 11, 2011, the Executive Committee approved this resolution.
•

Study Committee on Recovery of Stolen Cultural and Artistic Property
(Nat Sterling, Chair) – Scope Liaison Anita Ramasastry

Commissioner Sterling reported that the study committee distributed a prospectus on a
potential uniform state law on the civil resolution of art ownership disputes. Comments were
received from several different organizations, including the American Association of Museums,
the Association of Art Museum Directors, the Commission for Art Recovery, the Art Dealers
Association of America, the Lawyers Committee for Cultural Heritage Preservation, and
Sotheby’s. Comments received were unanimous in the view that uniform state legislation in this
area is not needed. Accordingly, the study committee recommends that the study committee be
discharged.
After discussion, the Committee on Scope and Program recommended that the study
committee be discharged.
The Committee on Scope and Program approved the following resolution:
RESOLVED, that the Committee on Scope and Program recommends to the
Executive Committee that the Study Committee on Recovery of Stolen
Cultural and Artistic Property be discharged with a letter of thanks to the
committee.
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On July 11, 2011, the Executive Committee approved this resolution.
•

Study Committee on Consular Notification Requirements of Article 36 of Vienna
Convention (Grant Callow, Chair) – Scope Liaison Anne McGihon

Commissioner Callow reported that the study committee requests the appointment of a
drafting committee on implementation through state law of the consular notification
requirements under Article 36 of the Vienna Convention. Division Chair Jack Davies was
present to note his dissent, as was reflected in the written report of the study committee.
It was noted that Sen. Patrick Leahy (VT) has recently introduced federal legislation that
would require that state law enforcement officers and courts implement the consular notification
requirements of the Vienna Convention and other bilateral agreements by taking specified actions
to give the required notice.
A report from the International Legal Developments Committee (ILDC) was also
submitted. The ILDC recommends that the study committee or other appropriate persons contact
Sen. Leahy or his staff to explore the opportunity to work together on implementing legislation.
After discussion, the Committee on Scope and Program determined that the study
committee be continued until the January 2012 midyear meeting of Scope, and requests that the
study committee: (1) seek a letter of support from the U.S. Department of State for ULC’s
initiating a drafting project on this topic; (2) discuss with Sen. Leahy and his staff concerns about
Sen. Leahy’s recently introduced legislation on this topic, and seek to develop means to
coordinate any ULC act with possible federal legislation; and (3) obtain more feedback from law
enforcement agencies, NCSE, CSG, and other interested entities regarding this proposal.
On July 11, 2011, the Executive Committee approved the continuation of the study
committee on these terms.
•

Study Committee on Revision of Uniform Residential Landlord and Tenant Act
(Shelly Kurtz, Chair) – Scope Liaison Larry Ruth

On behalf of Study Committee Chair Sheldon Kurtz, Commissioner Barry Hawkins
reported that the study committee requests the appointment of a drafting committee to revise the
Uniform Residential Landlord and Tenant Act. The JEB on Uniform Real Property Acts
submitted a report which concurs with the conclusion of the study committee.
After discussion, the Committee on Scope and Program recommended that a drafting
committee be appointed.
The Committee on Scope and Program approved the following resolution:
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RESOLVED, that the Committee on Scope and Program recommends to the
Executive Committee that a Drafting Committee to Revise the Uniform
Residential Landlord and Tenant Act be formed.
On July 11, 2011, the Executive Committee approved this resolution.
•

Study Committee on Protection of Genetic Information in Insurance
(Joe Willis, Chair) – Scope Liaison Harry Tindall

Commissioner Willis reported that the consensus of the study committee is that it be
discharged. The study committee also recommended that the ULC formally advise the American
Counsel of Life Insurers (ACLI) that ULC is not going to move forward with a drafting project
on these matters at this time, but that, if in the future events develop that indicates to ACLI that
uniform state legislation in this area would be appropriate, ULC would consider that and may
revisit this topic in the future.
After discussion, the Committee on Scope and Program recommended that the study
committee be discharged.
The Committee on Scope and Program approved the following resolution:
RESOLVED, that the Committee on Scope and Program recommends to the
Executive Committee that the Study Committee on Protection of Genetic
Information in Insurance be discharged with a letter of thanks to the
committee.
On July 11, 2011, the Executive Committee approved this resolution.
•

Study Committee on Relocation of Easements
(Rodney Satterwhite, Chair) – Scope Liaison Larry Ruth

Commissioner Satterwhite reported that the study committee has begun its work to vet
key issues that should be considered by the committee. The committee requests that it continue
its work.
After discussion, the Committee on Scope and Program recommended that the study
committee be continued.
•

Study Committee on Eyewitness Identification Procedures
(David Biklen, Chair) – Scope Liaison Anita Ramasastry

Commissioner Biklen reported that the study committee has engaged a reporter, Andrew
Taslitz, who is currently preparing a memo on the issues that a uniform act might address. The
committee requests that it continue its work.
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After discussion, the Committee on Scope and Program recommended that the study
committee be continued.

Joint Editorial Board Written Reports and Recommendations
•

JEB/Uniform Family Law
(Harry Tindall, Chair) – Scope Liaison Harry Tindall
There were no proposals from the JEB/UFL.

•

JEB/Uniform Trust and Estate Acts
(David English, Executive Director) – Scope Liaison Jim McKay
There were no proposals from the JEB/UTEA.

•

JEB/Uniform Real Property Act
(Wilson Freyermuth, Executive Director) – Scope Liaison Larry Ruth

•

Proposal: Law on Receiverships

Commissioners Bill Breetz and Carl Lisman reported that the JEB/URPA has studied the
issue of receiverships, and recommends the appointment of a study committee to study the
desirability and enactability of a uniform law that would govern the appointment and powers of
real estate receivers.
After discussion, the Committee on Scope and Program recommended that a study
committee be appointed.
The Committee on Scope and Program approved the following resolution:
RESOLVED, that the Committee on Scope and Program recommends to the
Executive Committee that a Study Committee on the Appointment and
Powers of Real Estate Receivers be formed.
On July 11, 2011, the Executive Committee approved this resolution.
•

Proposal: Notice in real property tax sales

Commissioners Bill Breetz and Carl Lisman reported that the JEB/URPA has studied the
issue of notice in real property tax sales, and recommends the appointment of a study committee
to study the desirability and enactability of a uniform law on notice in real property tax sales.
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After discussion, the Committee on Scope and Program concluded to take no action at
this time.
•

Proposal: law governing foreclosure practices and procedures

Commissioners Bill Breetz and Carl Lisman reported that the JEB/URPA has studied the
issue of foreclosure practices and procedures, and recommends the appointment of a drafting
committee to prepare a uniform law governing foreclosure practices and procedures that might be
applicable both in jurisdictions that authorize non-judicial foreclosure and in jurisdictions that
require judicial foreclosure.
This proposal was discussed in conjunction with the report from the Committee on
Payment Issues (see agenda item #19). Commissioner Fred Miller, Chair of the Committee on
Payment Issues, and Commissioner Connie Ring were present for this discussion.
After discussion, the Committee on Scope and Program recommended that the
Committee on Payment Issues be discharged and approved the following resolution:
RESOLVED, that the Committee on Scope and Program recommends to the
Executive Committee that the Committee on Payment Issues be discharged
with a letter of thanks to the committee.
On July 11, 2011, the Executive Committee approved this resolution.
After further discussion, the Committee on Scope and Program recommended that an
expedited study committee on mortgage foreclosure be formed and approved the following
resolution:
RESOLVED, that the Committee on Scope and Program recommends to the
Executive Committee that, in view of the current foreclosure crisis, an
expedited Study Committee on Mortgage Foreclosure be formed, and that
the committee submit a report for consideration at the January 2012 midyear
meeting. The report should identify which issues among the following
recommended by the JEB on Uniform Real Property Acts should be
addressed in a drafting project:
• Who can commence foreclosure?
• What evidentiary proof is required to commence a foreclosure?
• What pre-foreclosure notices must the mortgagee provide?
• What is the appropriate time and place in the foreclosure process for
alternative dispute resolution?
• To what extent are statutory redemption periods warranted?
• To what extent do current foreclosure processes impose unwarranted
costs that inhibit a borrower’s potential ability to redeem?
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• To what extent may private actors fulfill the role of government officials
in the foreclosure process?
• What post-sale court process, if any, is required to confirm the sale, and
for what purpose?
• To what extent is the purchaser at a nonjudicial sale entitled to a
presumption of the sale’s validity based on the trustee’s representations
of compliance with the state’s nonjudicial foreclosure statute?
The report should also indicate how the committee proposes to relate the act
to existing judicial and nonjudicial foreclosure procedures, and identify any
conforming changes to the Uniform Commercial Code that would be
necessary in conjunction with the project that the study committee is
recommending.
The report should also address the issues of availability of funding for a
drafting committee and potential challenges to enactability.
On July 11, 2011, the Executive Committee approved this revised resolution:
RESOLVED, that the Committee on Scope and Program recommends to the
Executive Committee that, in view of the current foreclosure crisis, an
expedited Study Committee on Mortgage Foreclosure be formed, and that
the committee submit a report for consideration at the January 2012 midyear
meeting. The report should identify which issues, including the following
recommended by the JEB on Uniform Real Property Acts, should be
addressed in a drafting project:
• Who can commence foreclosure?
• What evidentiary proof is required to commence a foreclosure?
• What pre-foreclosure notices must the mortgagee provide?
• What is the appropriate time and place in the foreclosure process for
alternative dispute resolution?
• To what extent are statutory redemption periods warranted?
• To what extent do current foreclosure processes impose unwarranted
costs that inhibit a borrower’s potential ability to redeem?
• To what extent may private actors fulfill the role of government officials
in the foreclosure process?
• What post-sale court process, if any, is required to confirm the sale, and
for what purpose?
• To what extent is the purchaser at a nonjudicial sale entitled to a
presumption of the sale’s validity based on the trustee’s representations
of compliance with the state’s nonjudicial foreclosure statute?
The report should also indicate how the committee proposes to relate the act
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to existing judicial and nonjudicial foreclosure procedures, and identify
areas, without drafting, where any conforming changes to the Uniform
Commercial Code would be necessary in conjunction with the project that
the study committee is recommending.
The report should also address the issues of availability of funding for a
drafting committee and potential challenges to enactability.
•

JEB/International Law
(Michael Sullivan, Chair) – Scope Liaison Anne McGihon
There were no proposals from the JEB/IL.

•

JEB/Unincorporated Organization Acts.
(Bob Keatinge, Chair) – Scope Liaison Bob Tennessen

Commissioner Harry Haynsworth reported that the JEB/UUOA recommends the
appointment of a study committee on “series.” The proposal is to form a study committee to
consider whether to add series provisions to some or all of the uniform unincorporated
organization acts other than the Uniform Statutory Trust Entity Act, which already includes
series provisions.
After discussion, the Committee on Scope and Program recommended that a study
committee be appointed.
The Committee on Scope and Program approved the following resolution:
RESOLVED, that the Committee on Scope and Program recommends to the
Executive Committee that a Study Committee on Series of Unincorporated
Business Entities be formed.
On July 11, 2011, the Executive Committee approved this resolution.
•

PEB/Uniform Commercial Code
(John Sebert, Chair) – Scope Liaison Anita Ramasastry

There were no proposals from the PEB/UCC. Executive Director Sebert provided an
update on PEB activity.

New Business
•

Proposal: State Law on Regulation of Lawsuit Loans
(Commissioner Roger Henderson.) – Scope Liaison James C. McKay, Jr.
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Commissioner Harvey Perlman reported on this proposal to appoint a study committee to
study the practice of loaning money to claimants filing personal injury actions and securing the
loans through an interest in the action. There is little regulation of lawsuit loans in the states, and
the rates charged by lawsuit lenders often exceed 100% a year. What regulation exists in the
states often exempts lawsuit lenders, because plaintiffs are not required to pay the money back if
they lose their case.
After discussion, the Committee on Scope and Program recommended that a study
committee be appointed.
The Committee on Scope and Program approved the following resolution:
RESOLVED, that the Committee on Scope and Program recommends to the
Executive Committee that a Study Committee on the Regulation of Lawsuit
Loans be formed.
On July 11, 2011, the Executive Committee approved this resolution.
•

Proposal: State law on fiduciary powers and authority to access online accounts
and digital property during incapacity and after death
(Commissioner Gene Hennig) – Scope Liaison Bob Tennessen

Commissioner Hennig reported on this proposal to draft legislation on the subject of
fiduciary powers and authority to gain access to online accounts and digital property during
incapacity and after death. There is considerable uncertainty concerning how to access such
property when incapacity or death occurs. When an individual dies or becomes incapacitated,
fiduciaries need to find, access, value, protect, and transfer the individual’s valuable or
significant property. Fiduciaries need clear powers to act on behalf of the individual in the
digital world.
Four states have already enacted laws to address the issue: Connecticut, Rhode Island,
Oklahoma, and Idaho. All of these statutes are limited to personal representatives, and do not
include guardians or persons with powers of attorney.
A uniform law would provide clear rules and guidance for both fiduciaries and online
providers.
After discussion, the Committee on Scope and Program recommended that a study
committee be appointed.
The Committee on Scope and Program approved the following resolution:
RESOLVED, that the Committee on Scope and Program recommends to the
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Executive Committee that a Study Committee on Fiduciary Powers and
Authority to Access Digital Property be formed, and further recommends
that the study committee be asked to seek the input of the JEB on Uniform
Trust and Estate Acts.
On July 11, 2011, the Executive Committee did not approve this resolution. Instead, the
Executive Committee requests that the proposal be referred to the JEB on Uniform Trust and
Estate Acts for further review, with request that JEB/UTEA report back to Scope at January
2012 midyear meeting.
•

Proposal: State law on choice of law for fraudulent transfers
(Prof. Ken Kettering) – Scope Liaison Anita Ramasastry

Commissioner Ed Smith reported on this proposal to study whether or not it is feasible to
draft a law on choice of law for fraudulent transfers when a given transaction is challenged. The
study could look at revising or amending the Uniform Fraudulent Transfer Act, which does not
contain any choice of law rule, or it could study the feasibility of drafting a stand-alone statute.
A study committee would also need to determine what other areas of the law beyond commercial
law are impacted.
After discussion, the Committee on Scope and Program recommended that a study
committee be appointed.
The Committee on Scope and Program approved the following resolution:
RESOLVED, that the Committee on Scope and Program recommends to the
Executive Committee that a Study Committee on Choice of Law for
Fraudulent Transfers be formed.
On July 11, 2011, the Executive Committee approved this resolution.
•

Proposal: Study committee on cross-border recognition of life-planning documents
(International Legal Developments Committee, Martha Walters, Chair)

Commissioner Martha Walters reported that the ILDC recommends forming a study
committee on possible collaboration with the Uniform Law Conference of Canada on
Interjurisdictional Recognition of Life-Planning Documents. The ILDC believes that the ULC
should take this opportunity to study a proposal to work directly with the ULC/Canada.
After discussion, the Committee on Scope and Program recommended that a study
committee be appointed.
The Committee on Scope and Program approved the following resolution:
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RESOLVED, that the Committee on Scope and Program recommends to the
Executive Committee that a Joint ULC/ULC of Canada Study Committee on
Interjurisdictional Recognition of Life-Planning Documents be formed.
On July 11, 2011, the Executive Committee approved this resolution.

Other Business
•

Study Committee on Payment Issues
(Fred Miller, Chair) – Scope Liaison Anita Ramasastry

This proposal was discussed in conjunction with agenda item #12, proposal from
JEB/URPA to appoint a drafting committee on foreclosure practices and processes. See above
for discussion and decision of Scope and Program Committee.
•

Proposal to draft uniform legislation to implement the revisions in the law of future
interests and the rule against perpetuities that are contained in the Restatement
(Third) of Property, which was adopted by the ALI in May 2010
(Commissioner Bob Stein) – Scope Liaison Jim McKay

Commissioner Stein reported that both the JEB on Uniform Trust and Estate Acts and the
JEB on Uniform Real Property Acts agree that a uniform law on classification of estates and a
revised USRAP would not gain wide enactment, and therefore are not supportive. Commissioner
Stein accepts the reports from the JEBs, and therefore withdraws this proposal.
After discussion, the Committee on Scope and Program concluded to take no action at
this time.
•

Proposal: Tribal Transfer of Litigation Act
(Commissioner Mark Ramsey) – Scope Liaison Harry Tindall

Commissioner Tim Berg addressed this proposal to draft an act that would allow the
transfer of litigation between state and tribal court systems with an appropriate balancing of the
rights of state and tribal governments and private litigants. Commissioner Berg reported that the
Committee on Liaison with American Indian Tribes and Nations recommends that a small
committee consisting of Commissioner Ramsey as well as some members of the Liaison
Committee be appointed to analyze this proposal further and report back to Scope in January
2012.
After discussion, the Committee on Scope and Program recommended that a subcommittee as outlined in the report from the Committee on Liaison with American Indian Tribes
and Nations be formed, and requests that the sub-committee report back to Scope in January
2012.
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•

Proposal: Tenants in Common Act
(Commissioner Harry Tindall) – Scope Liaison Bob Tennessen

Commissioner Tindall reported on his proposal to study the issue of ownership of
property by tenants in common. The JEB/URPA submitted a report and requests more time for a
fuller discussion of this proposal.
After discussion, the Committee on Scope and Program agreed that the JEB/URPA
should study this further, and requests that JEB/URPA submit a final report to Scope on the
proposal in midyear meeting in January 2012.
•

Proposal: Revise the Uniform Trade Secrets Act
(Commissioner Jack Davies) – Scope Liaison Jim McKay

Chair Lansing reported that Commissioner Davies does not want to go forward with this
topic at this time, and therefore withdraws the proposal.
After discussion, the Committee on Scope and Program concluded to take no action at
this time.
•

Report: Uniform Law Conference of Canada

Peter Lown of the Uniform Law Conference of Canada and Executive Director Sebert
reviewed for the committee the current projects of the Uniform Law Conference of Canada, and
discussed potential collaborative projects. Other than the proposal for the study committee on
cross-border recognition of life-planning documents, no additional proposals for collaboration
were made at this time.
•

Committee to Review ULC Acts (Grant Callow, Chair)

Commissioner Grant Callow reported on the recommendations from the Committee to
Review ULC Acts. The Committee on Scope and Program approved the following resolution:
RESOLVED, that the Committee on Scope and Program recommends to the
Executive Committee that the June 10, 2011, recommendations from the
Committee to Review ULC Acts be approved with regard to the following:
•
•

List the Uniform Supervision of Trustees for Charitable Purposes Act (1954) as
“Superseded” by the Model Protection of Charitable Assets Act (2011), subject to
the final approval of the Model Act in 2011.
List the Uniform Veterans’ Guardianship Act (1928)(1942) as “Obsolete.”
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On July 11, 2011, the Executive Committee approved this resolution.
After discussion, the Committee on Scope and Program approved the recommendations
from the Committee to Review ULC Acts with respect to the following acts:
1. Uniform Assignment of Rents Act: Scope recommends that the Legislative Council work
with the ULC legislative staff to determine the best way to promote the enactment of this
act.
2. Uniform Disposition of Community Property Rights at Death Act: Scope recommends
that this Act be referred to the Joint Editorial Board for Uniform Trust and Estate Acts for
its review and recommendation concerning whether this act should be updated.
3. Model Anti-Discrimination Act: Scope recommends that this Act be referred to
Commissioner Mike Ferry for his review and recommendation.
4. Uniform Simplification of Land Transfers Act: Scope recommends that this Act be
referred to the Joint Editorial Board for Uniform Real Property Acts for its review and
recommendation concerning the current value and appropriate classification.
5. Uniform Vendor and Purchaser Risk Act: Scope recommends that this Act be referred to
the Joint Editorial Board for Uniform Real Property Acts for its review and
recommendation concerning the current value and appropriate classification.
6. Model Land Sales Practices Act: Scope recommends that this Act be referred to the Joint
Editorial Board for Uniform Real Property Acts for its review and recommendation
concerning the current value and appropriate classification.
7. Model Land Transactions Act: Scope recommends that this Act be referred to the Joint
Editorial Board for Uniform Real Property Acts for its review and recommendation
concerning the current value and appropriate classification.

Discussion Only
•

Proposal: State law on attorney-client privileges across state lines
(Judge Max Tobias, Louisiana Court of Appeals, 4th Circuit)

Legislative Director Kerr addressed this proposal to study the need for a uniform state law
on attorney-client privilege insofar as the privilege applies across state lines.
After discussion, the Committee on Scope and Program concluded to take no action at
this time, and requested that Judge Tobias be thanked for his letter to ULC with explanation as to
why this is not an appropriate topic for ULC action.
On July 11, 2011, the Executive Committee requested that staff do further research on
this issue, and then discuss with Judge Tobias the potential submission of a proposal for
consideration by Scope at January 2012 midyear meeting.
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The Committee on Scope and Program was then adjourned.
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