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PART 1.
GENERAL PROVISIONS
SECTION 2A-101. SHORT TITLE. This article may be cited as the Uniform
Commercial Code - Leases.
SECTION 2A-102. DEFINITIONS AND INDEX OF DEFINITIONS.
(a) In this article :
(1) "Authenticate" means to execute or adopt a symbol, including a digital

signal, and identifier, or other symbol, or to do an act that encrypts a record or an

electronic message in whole or part, with present intent to sign [or authenticate]

adoptionrof;}a record or term that contains the authentication or to which a record

containing the authentication refers.

(2) "Buyer in ordinary course of business" means a person who in good faith
and without knowledge that the sale to him [or her] is in violation of the ownership rights
or security interest or leasehold interest of a third party in the goods, buys in ordinary
course from a person in the business of selling goods of that kind but does not include
a pawnbroker. "Buying" may be for cash or by exchange of other property or on
secured or unsecured credit and includes receiving goods or documents of title under a
pre-existing contract for sale but does not include a transfer in bulk or as security for or
in total or partial satisfaction of a money debt.

(3) "Cancellation" means an act by either party which ends a lease contract
because of a default by the other party.

(4) "Commercial unit" means a unit of goods which by commercial usage is a

single whole for purposes of lease and whose division ef-which materially impairs its
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character or value on the market or in use. A commercial unit may be a single article,
such as a machine; a set of articles, such as a suite of furniture or a line of machinery;
a quantity, such as a gross or carload; or any other unit treated in use or in the relevant
market as a single whole.

(5) "Conforming" goods or performance under a lease contract means goods

or performance that are in accordance eomport with the obligations under the contract.

(6) "Consumer lease" means a lease that a lessor regularly engaged in the
business of leasing or selling makes to a lessee who is an individual and who, at the
time of contracting, intends to use the leased goods primarily for a personal, family, or
household use.

Drafting Comment

Revised Article 2 defines "consumer goods" and does not include a dollar cap in the
definition. Some states have not included a dollar cap in present 2A and states which have
adopted a dollar cap have stated varying amounts. If a state wishes to include a dollar cap, the
cap should be inserted here. Any cap probably should be set high enough to bring within the
definition most automobile leasing transactions for personal, family, or household use.

Revised Article 2, January, 97 draft, also has a definition of consumer' "Consumer’
means an individual who buys or contracts to buy goods, that at the time of contracting, are
intended by the buyer primarily for personal family or household use." | don't believe we use
the term "consumer" anywhere in Article 2A, except as a part of the phrase "consumer lease",
so | don't think we need the separate definition. | don't know whether Article 2 needs it.

(7) "Electronic agent" means a computer program designed, selected, or
programmed by a party to initiate or respond to electronic messages or performances
without review by an individual. The term does not include a common carrier employed
or used in that capacity.

(8) "Electronic message" means a record stored, generated, or transmitted
for purposes of communication to another party or an electronic agent by electronic,
optical, or similar means. The term includes electronic data interchange, electronic

mail, facsimile, telex, telecopying, and similar communications.

TXT.6
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(10) "Finance lease" means a lease with respect to which:

(A) the lessor does not select, manufacture, or supply the goods;

(B) the lessor acquires the goods or the right to possession and use
of the goods in connection with the lease or, in the case of goods that have
been previously leased by the lessor, in connection with another lease; and

(C) one of the following occurs:

(i) the lessee receives a copy of the agreement by which the lessor
acquired, or proposes to acquire, the goods or the right to possession and
use of the goods before signing the lease agreement;

(i) the lessee's approval of the agreement or of the general
contractual terms under which the lessor acquired or proposes to acquire the
goods or the right to possession and use of the goods is a condition to the
effectiveness of the lease contract;

(iii) the lessee, before signing the lease agreement, receives an
accurate and complete statement designating the promises and warranties,
and any disclaimers of warranties, limitations or modifications of remedies, or
liquidated damages, including those of a third party, such as the manufacturer
of the goods, provided to the lessor by the person supplying the goods in
connection with or as part of the contract by which the lessor acquired the

goods or the right to possession and use of the goods; or

TXT.6
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(iv) if the lease is not a consumer lease, the lessor, before the
lessee signs the lease agreement, informs the lessee in writing:

(I) of the identity of the person supplying the goods to the lessor,
unless the lessee has selected that person and directed the lessor to acquire
the goods or the right to possession and use of the goods from that person;

(I1) that the lessee is entitled under this article to the promises and
warranties, including those of any third party, provided to the lessor by the
person supplying the goods in connection with or as part of the contract by
which the lessor acquired the goods or the right to possession and use of the
goods; and

(I1) that the lessee may communicate with the person supplying the
goods to the lessor and receive an accurate and complete statement of those
promises and warranties, including any disclaimers and limitations of them, or
a statement of remedies.

Drafting Comment

The charges shown in the definition of finance lease were suggested by Jim White.
Several people had noted that finance lessors perhaps should be able to have that status as to
goods which come back from the original lessee either because of default by the lessee, or at
the end of the lease term. However, at a discussion with about 20 members of the Leasing
Subcommittee of the UCC Committee of the Business Law Section at the ABA meeting in
Atlanta, there was no support for giving finance lease status to the second lease. Incidentally,
no one there, apparently, structures deals to fit the definition of finance lease.

However, the Ed. Huddleson-Equipment Leasing Association memorandum (ELA
memorandum) urges the White revision, plus some additional revisions discussed on page 8 of
the ELA memorandum.

(11) "Good faith" means honesty in fact and the observance of reasonable
commercial standards of fair dealing.
(12) "Goods" means all things that are movable at the time of identification to

the lease contract, or are fixtures. The term includes the unborn young of animals. The

TXT.6
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term does not include money, documents, instruments, accounts, chattel paper,

general intangibles, or minerals, or the like, including oil and gas, before extraction
Drafting Comment

The final comments should state that Article 2A does not apply to oil and gas leases.
Drafting Comment

Definition of "installment lease" is moved to 2A-726 on, following Article 2.

(13) "Lease" means a transfer of the right to possession and use of goods for
a term in return for consideration. The term includes a sublease unless the context
clearly indicates otherwise. The term does not include a sale, including a sale on
approval or a sale or return, or retention or creation of a security interest.

(14) "Lease agreement" means the bargain, with respect to the lease, of the
lessor and the lessee in fact as found in their language or by implication from other
circumstances, including course of performance, course of dealing, or usage of trade
as provided in this Article. , The term includes a sublease agreement unless the
context clearly indicates otherwise.

(15) "Lease contract" means the total legal obligation resulting from the lease
agreement as affected by this article and other applicable rules of law. The term
includes a sublease contract unless the context clearly indicates otherwise.

Drafting Comment

At the coordinating meeting, it was suggested that the two above definitions be moved

to Article 1. It is probably not necessary that those two definitions specifically refer to
subleases; the definition of lease does so, and is probably sufficient to bring subleases fully
within the act. When Atrticle 1 is revised, the definitions will probably be deleted here.

(16) "Leasehold interest" means the interest of the lessor or the lessee under

a lease contract.

TXT.6
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(17) "Lessee" means a person that acquires the right to possession and use
of goods under a lease. The term includes a sublessee unless the context clearly
indicates otherwise.

(18) "Lessee in ordinary course of business" means a person that in good
faith and without knowledge that its lease is in violation of ownership rights, security
interest, or leasehold interest of a third party in the goods leased in ordinary course
from a person in the business of selling or leasing goods of that kind. The term does
not include a pawnbroker. "Leasing" may be for cash or by exchange of other property
or on secured or unsecured credit and includes receiving goods or documents of title
under a pre-existing lease contract but does not include a transfer in bulk or as security
for or in total or partial satisfaction of a money debt.

Drafting Comment
Definition (18) will be moved to Article 1 when that Article is revised.

(19) "Lessor" means a person that transfers the right to possession and use
of goods under a lease. The term includes a sublessor unless the context clearly
indicates otherwise.

(20) "Lessor's residual interest" means the lessor's interest in goods after
expiration, termination, or cancellation of a lease contract.

(21) "Lot" means a parcel or a single article that is the subject matter of a
separate lease or delivery, whether or not it is sufficient to perform the lease contract.

(22) "Merchant lessee" means a lessee that is a merchant with respect to

goods of the kind subject to the lease.
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(23) "Record", as a noun, means information that is inscribed on a tangible
medium or that is stored in an electronic or other medium and is retrievable in
perceivable form.

(25) "Standard form" means a record prepared by one party in advance for
general and rettine repeated use which substantially consists of standard terms and is

used in a transaction without negotiation or customization of, or changes in, the

substantial majority of the standard terms. Negotiation or customization of price,
quantity, method of payment, time of delivery, or method of delivery does not preclude
a record from being a standard form.

(26) "Standard terms" means & terms prepared in advance for general and
rottine repeated use by one party.

(27) "Sublease" means a lease of goods whose right to possession and use
was acquired by the lessor as a lessee under an existing lease.

(28) "Supplier" means a person from which a lessor buys or leases goods to
be leased under a finance lease.

(29) "Supply contract" means a contract under which a lessor buys or leases
goods to be leased.

(30) "Termination" means an act by a party, pursuant to a power created by
agreement or law, which puts an ends to a lease contract for a reason other than
default by the other party.

(b) The following definitions in other articles apply to this article:
"Account". Section 9-103(a).

"Between merchants". Section 2-102(2).

"Buyer". Section 2-102(3).

TXT.6
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"Chattel paper". Section 9-102(a)(3).
"Consumer goods". Section 9-106(a).
"Document”. Section 9-102(a)(12).
"Entrusting”. Section 2-404(d).
"General intangibles". Section 9-103(b).
"Good faith". Section 2-102(a)(19).
"Instrument". Section 9-102(a)(20).
"Merchant". Section 2-102(21).
"Mortgage". Section 9-102(a)(22).
"Pursuant to commitment". Section 9-102(a)(27).
"Receipt". Section 2-102(23).
"Sale". Section 2-102(27).
"Sale on approval". Section 2-406(a)(2)
"Sale or return". Section 2-406(a)(1)
"Seller". Section 2-103(1)(d).
Drafting Comment
The citations to other articles have been corrected to the revised articles.

(c) In addition, Article 1 contains general definitions and principles of construction and

interpretation that apply to this article.
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(a) This Article applies to any transaction, regardless of form, that creates a lease.

x Xiii i
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(b) If a transaction involves information and goods that are not copies of the
information or documentation pertaining to the information, this article applies to the aspects of
the transaction and their performance and rights in the goods, but article 2B applies to the
aspects of the transaction involving the information and copies or documentation of the
information.

(2-103, page 7)
Drafting Comment--danuary, 1997

The Article 2 drafting committee has stricken the version of subsection (a) which was
copied above. The subsection in Article 2 now reads: "Unless the context otherwise requires,
this Article applies to transactions in goods." | assume we don't want the qualification. The
above version of subsection (a) returns to present Article 2A-103.

The January, 1997 version of 2-103 states the except as provided in subsection (b) if
another article applies to a transaction governed by Article 2, Article 2 does not apply to the part
of the transaction governed by the other Article. | assume that we do not wish to adopt that
rule. We state some rules which are different that the Article 9 rules--arguably they don't
overlap with Article 9, but it may be better no to create the argument.

SECTION 2A-104. TRANSACTIONS SUBJECT TO OTHER LAW.

(a) A transaction subject to this article is also subject to any applicable:

(1) certificate of title statute of this State: [list any certificate of title statutes
covering automobiles, trailers, mobile homes, boats, farm tractors, and the like];

(2) certificate-of-title statute of another jurisdiction;

(3) final consumer protection decision of a court of this State existing on the
effective date of this article or consumer protection statute of this State; or

[(4) List any other statute law of this State to which Article 2A is subject.]
(b) In case of conflict between this article, other than Sections 2A-105, 2A-401(c), and

2A-402(c), and a statute or decision referred to in subsection (a), the statute or decision

controls.
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(c) Failure to comply with an applicable law has only the effect specified therein. [(c)

Failure to comply with a statute or decision referred to in subsection (a) does not of itself

constitute a breach of a lease contract or affect the applicability of this article]

(2-104, page 8)
Drafting Comment - January, 1997
See the notes to Article 2-104 in the January, 1997 draft of Article 2, particularly
Comment 2 which questions the desirability of making Article 2 subject to state certificate of title

laws.

New bracketed subsection (c) is from the January draft of Article 2. Is that a more
precise statement of the intention of subsection (c)?

SECTION 2A-105. TERRITORIAL APPLICATION OF ARTICLE TO GOODS

COVERED BY CERTIFICATE OF TITLE.

Subject to Sections 2A-401(c) and 2A-402(c), with respect to goods covered by a
certificate of title issued under a statute of this State or of another jurisdiction, compliance and
the effect of compliance or noncompliance with a certificate-of- title statute are governed by the
law, including the conflict-of-laws rules, of the jurisdiction issuing the certificate until the earlier
of the time the certificate ceases to be effective under the law of that jurisdiction or the time
the goods subsequently become covered by another certificate of title from another jurisdiction.

Drafting Comment

2A-105 is conformed to the new rules of Article 9.

SECTION 2A-106. LIMITATION ON POWER OF PARTIES TO CONSUMER

LEASE TO CHOOSE APPLICABLE LAW OR JUDICIAL FORUM.

(a) If the law chosen by the parties to a consumer lease is that of a jurisdiction other

than a jurisdiction in which the lessee resides at the time the lease agreement becomes
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enforceable or within 30 days thereafter, or in which the goods are to be used, the choice is not
enforceable.

(b) If the judicial forum chosen by the parties to a consumer lease is a forum that
would not otherwise have jurisdiction over the lessee, the choice is not enforceable.

Drafting Comment

The ELA memorandum, page 10, asks that this section specifically state that choice of
law/forum selection clauses are valid in commercial leases. Choice of law is dealt with in 1-105,
and probably should not be separately addressed in Article 2A. Article 1 presently does not
gial with forum selection. Probably that issue should be dealt with, if at all, in Article 1, not in

SECTION 2A-107. UNCONSCIONABILITY.

(a) If the a court as a matter of law finds a lease contract or any term thereof to have
been unconscionable at the time it was made, the court may refuse to enforce the contract,
enforce the remainder of the contract without the unconscionable term, or so limit the
application of any unconscionable term as to avoid an unconscionable result.

(b) With respect to a consumer lease, if the court as a matter of law finds that a lease
contract or any term thereof to have been induced by unconscionable conduct or that
unconscionable conduct has occurred in the collection of a claim arising from the lease
contract, the court may grant appropriate relief.

(c) Before making a finding of unconscionability under subsection (a) or (b), the court,
on motion of a party or its own motion, shall afford the parties a reasonable opportunity to
present evidence as to the setting, purpose, and effect of the lease contract or term thereof, or
of the conduct.

(d) In an action in which a lessee claims unconscionability with respect to a consumer

lease:

TXT.6
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(1) If the court finds unconscionability under subsection (a) or (b), the court
shall award reasonable attorney's fees to the lessee.

(2) If the court does not find unconscionability and the lessee claiming
unconscionability has brought or maintained an action the lessee knew to be
groundless, the court shall award reasonable attorney's fees to the party against which
the claim is made.

(3) In determining attorney's fees, the amount of the recovery on behalf of the
claimant under subsections (a) and (b) is not controlling.

(2-105, page 10)
Drafting Comment

In the October, 1996 meeting, the Drafting Committee voted to retain present 2A-108
(nOw 2A-107) with the slight word change in subsection (c).

SECTION 2A-108. OPTION TO ACCELERATE AT WILL.

(a) Atermin alease agreement providing that one party or its successor in interest
may accelerate payment or performance or require collateral or additional collateral "at will" or
"when it deems itself insecure" or words of similar import must be construed to mean that the
party has power to do so only if it in good faith believes that the prospect of payment or
performance is impaired.

(b) With respect to a consumer lease, the burden of establishing good faith under
subsection (a) is on the party that exercised the power. Otherwise, the burden of establishing
lack of good faith is on the party against which the power has been exercised.

PART 2.
FORMATION OF LEASE CONTRACT

SECTION 2A-201. STATUTE OF FRAUDS.
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(a) Except as otherwise provided in this section, [a lease contract] [an agreement for

the lease of goods which is otherwise valid as a contract] is not enforceable by way of action or
defense unless:
(1) the total payments to be made under the lease contract, excluding
payments for options to renew or buy, are less than $1,000; or
(2) there is a record, authenticated by the party against which enforcement is
sought or by that-party's-atthorized his agent, sufficient to indicate that a lease contract
has been made between the parties and to describe the goods leased and the duration
of the lease.

(b) Any description of the leased goods or of the duration of the lease is sufficient and
satisfies subsection (a)(2), whether or not it is specific, if it reasonably identifies what is
described.

(c) Arecord is not insufficient because it omits or incorrectly states a term agreed
upon, but a lease contract is not enforceable under subsection (1)(b) beyond the duration of the
lease and the quantity of goods shewn agreed to in the authenticated record.

(d) An otherwise valid lease contract that does not satisfy the requirements of

subsection (a);but-which-is-vatidHn-otherrespects; is enforceable:

(1) if the goods are to be specially manufactured or obtained for the lessee
and are not suitable for lease or sale by the lessor to others in the ordinary course of
business, and the lessor, before notice of repudiation is received and under
circumstances that reasonably indicate that the goods are for the lessee, has made
either a substantial beginning of their manufacture or commitments for their

procurement;
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(2) if the party against which enforcement is sought admits in its a pleading,
testimony, or otherwise in court that a lease contract was made, but the lease contract
is not enforceable under this provision beyond the quantity of goods admitted; or

[(3) with respect to goods that have been received and accepted by the
lessee.]

[(3) to the extent that performance has been tendered by one party and

accepted by the other party;]

[(4) to the extent of an agreement enforceable under this section by which the

parties waive the requirements of this section as to future transactions.]

[(e) By an agreement that is enforceable under this section, the parties may waive the

requirements of this section as to future transactions]

(f) A contract enforceable under this section is not unenforceable merely because it is

not capable of being performed within one year after its making.

(f) The duration of a lease under a contract referred to in subsection (d) is:

(1) if there is a record authenticated by the party against whom enforcement
is sought or by that party's authorized agent specifying the duration of the lease, the
period so specified;

(2) if the party against which enforcement is sought admits in that party's
pleading, testimony, or otherwise in court, the duration of the lease, the period so
admitted; or

(3) areasonable duration.

(9) The affixing of a seal to a record evidencing a contract or offer does not make the

record a sealed instrument. The law with respect to sealed instruments does not apply to the

contract or offer.
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(2-201, page 14)
Drafting Comment - January, 1997

The Article 2 Drafting Committee has reinstated the statute of frauds in its latest draft.
The minor language changes above follow Article 2.

The second bracketed (d)(3) would make the part performance rule apply both to
acceptance of goods by the lessee and payments accepted by the lessor. Present 2A did not
follow present Article 2 regarding payments. Do we wish to adhere to the original 2A decision?

New bracketed (d)(4) and the new unlettered bracketed section following it are
alternative ways of stating the rule that the parties can, by an agreement which satisfies the
statute of frauds, waive the statute of frauds as to future transactions. That rule probably first
surfaced in Article 2B. The (d)(4) formulation is from Article 2, the following separate
subsection is from 2B. The article 2 formulation seems ungrammatical. In the October
meeting, Ed Huddleston proposed a similar rule for Article 2A.

We probably should pick up subsection (e) which negates the one year statute of
frauds as to lease contracts. That follows article 2.

New subsection (g) follows Article 2 in stating the rule in the statute of frauds section,
rather than having a separate section. therefore, 2A-203 is stricken.

SECTION 2A-202. FINAL WRITTEN EXPRESSION: PAROL OR

EXTRINSIC EVIDENCE.

(a) Terms on which the confirmatory memoranda of the parties agree, or which are
otherwise set forth in a record intended by the parties as a final expression of their agreement
with respect to the included terms, may not be contradicted by evidence of a previous
agreement or contemporaneous oral agreement. However, the terms may be explained ef and,

in addition, terms may be supplemented by evidence of:

(1) course of performance, usage of trade, or course of dealing; and

(2) noncontradictory additional terms unless the court finds that the record
was intended as a complete and exclusive statement of the terms of the agreement.
(b) In determining whether the parties intended a record to be final or complete and

exclusive with respect to some or all of the terms, the following rules apply:
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(1) The court shall consider all evidence relevant to intention of the parties to

integrate the record. in¢

(2) Except in a consumer contract, a contractual term indicating that the
record completely embodies the agreement of the parties is presumed to state the
intention of the parties on the issue.

(2-201, page 16)

Drafting Comment - January, 1997

At the October, 1996 meeting, the committee voted, by a small margin, to retain
subsection (b).

Drafting Comment - January, 1997

This section, following Article 2, is a part of 2-201.

SECTION 2A-203. FORMATION IN GENERAL.

(a) A lease contract may be made in any manner sufficient to show agreement,
including by offer and acceptance or conduct of both parties recognizing the existence of a
contract.

(b) If the parties so intend, an agreement sufficient to make a lease contract may be

found even if the time when the agreement was made it cannot be determined whenthe

agreementwas-made or one or more terms are left open or to be agreed upon.
(c) Although Even-if one or more terms are left open, a lease contract does not fail for

indefiniteness if there is a reasonably certain basis for an appropriate remedy.
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(2-203, page 19)
Drafting Comment - January, 1997

At the October, 1996 meeting, the Drafting Committee voted not to include references
to standard form contracting.

See 2-203(d) in the January 1997 draft of Article 2.

SECTION 2A-204. FIRM OFFER.

An offer by a merchant to lease goods to or from another person made in an
authenticated record that by its terms gives assurance the offer will be held open is not
revocable for lack of consideration during the period time stated. If a peried time is not stated,
the offer is irrevocable for a reasonable time not exceeding 90 days. A [standard term] [term] of
assurance in a standard-form record supplied by the offeree is ineffective unless the offeree

manifests-assent-to-the term is conspicuous.

(2-204, page 20)

SECTION 2A-205. OFFER AND ACCEPTANCE IN FORMATION OF

LEASE CONTRACT.

(a) Unless otherwise unambiguously indicated by the language or circumstances, an
offer to make a lease contract invites acceptance in any manner and by any medium
reasonable in the circumstances.

(b) If the beginning of a requested performance is a reasonable mode of acceptance,
an offeror that is not notified of acceptance within a reasonable time may treat the offer as
having lapsed before acceptance.

(2-205, page 21)

SECHON2A-207—STANDARDFORMS:
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SECTION 2A-206. STANDARD FORM RECORDS.

(a) Where a consumer authenticates a standard form or engages in other affirmative

conduct that appears to agree to the terms of a standard form, [standard terms] terms that a

reasonable consumer in a transaction of this type would not expect to appear in the form are

not part of the agreement.

(b) When a consumer claims that a [standard term] term is excluded under subsection

(a), the court shall afford the parties a reasonable and expeditious opportunity to present

evidence on whether the term was reasonably expected. Evidence may include but is not

limited to:

(1) Efforts by the party preparing the form to inform the consumer of the

terms, including:
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(A) The setting and circumstances in which the form was or in the

ordinary court of business is presented to the consumer;

(B) Whether the term was called to the consumer's attention in fact

or in the ordinary course of business or through a prior course of dealing

between the parties;

(C) The degree to which the seller, or any other person on the

seller's behalf, publicized the terms of the type of sale involved, including the

term in dispute;

(D) The degree to which the consumer knew of and understood the

terms prior to the authentication or other affirmative conduct; and

(2) Facts from other sources that are relevant to the consumer's reasonable

expectations, including:

(A) The nature and price of the described goods;

(B) The expectations of other consumers in similar types of

transactions;

(C) Usages, standards and common practices with respect to goods

of the same type or description;

(D) Previous purchases made from other sellers of goods of the

same type or description;

(E) Characteristics particular to the consumer involved, such as lack

or education or more than average knowledge about the type of transaction

involved.

(c) Issues arising under subsection (b) shall be decided by the court as a matter of

law. If the seller establishes that a reasonable consumer had reason to know of the contested
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term and authenticated or engaged in other affirmative conduct of agreement, a prima facie

case is established that the term is part of the agreement.

(d) If the seller complies with other requirements in this Article for including terms in a

consumer contract, nothing in this section will exclude such terms.

(2-206, page 23)
Drafting Comment - January, 1997

In our October meeting, we had decided to include the section dealing with standard
forms pending further consideration. We were to tell the Article 2 Committee that we had
problems with the section. The Article 2 Committee has now substantially reworked that
section. The new Article version is set out above.

SECTION 2A-207. ELECTRONIC TRANSACTIONS: FORMATION.
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SECTION 2A-207. ELECTRONIC TRANSACTIONS AND MESSAGES:

CONTRACT FORMATION.

(a) If an electronic message initiated by a party or an electronic agent evokes an

electronic message in response and the messages reflect or can be attributed with the intent to

be bound, a contract exists when:

(1) the response is received if the response consists of furnishing requested

information or notice of access to the information and the originating message did not

prohibit that form of response; or

(2) the sender of the originating message receives as electronic message

signifying acceptance.

(b) In an electronic transaction, a contract is formed although no individual

representing either party was aware of or reviewed the initial message, response, reply,

information, or action signifying acceptance.

(c) An electronic message is effective when received, even if no individual is aware of

its receipt.
(Based on 2B-206)
Drafting Comment - January, 1997
Probably some additional sections dealing with electronic contracted will be needed.

Article 2B contains sections on attribution of electronic records, and so on. We will wait for
Article 2 decisions on additional inclusions.
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PART 3.
CONSTRUCTION OF LEASE CONTRACT

SECTION 2A-301. COURSE OF PERFORMANCE OR PRACTICAL

CONSTRUCTION.

(a) If alease agreement involves repeated occasions for performance by either party
with knowledge of the nature of the performance and opportunity for objection to it by the other
party, a course of performance accepted or acquiesced in without objection is relevant to
determine the meaning of the agreement.

(b) Express terms of a lease agreement, course of performance, course of dealing,
and usage of trade must be construed whenever reasonable as consistent with each other.
However, if that construction is unreasonable:

(1) express terms prevail over course of performance, course of dealing, and
usage of trade;

(2) course of performance controls over course of dealing and usage of
trade; and

(3) course of dealing controls over usage of trade.

(c) Subject to Section 2A-302, course of performance is relevant to show a waiver or
modification of a term inconsistent with the course of performance.
(2-209, page 31)

Drafting Comment

This section will probably be moved to Article 1.

SECTION 2A-302. MODIFICATION, RESCISSION, AND WAIVER.

(a) A good-faith agreement modifying a lease contract is binding without

consideration.
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(b) Except in a consumer lease contract or as otherwise provided in subsection (d), a

lease agreement that contains a term prohibiting modification or rescission except by a signed

record may not be otherwise modified or rescinded. However, a party whose language or

conduct-in-modifying-orrescinding-atease-contract is inconsistent with a term requiring a

signed record to modify or rescind the contract may not assert the term if the language or
conduct induced the other party to change its position reasonably and in good faith.

(c) A contractual term ef-atease-agreement may be waived. Language or a course of
performance between the parties is relevant to show a waiver of any term inconsistent with that
language or course of performance. The waiver of an executory portion of a contract may be
retracted by reasonable notification received by the other party that strict performance is
required of a term waived unless the waiver induced the other party to change its position
reasonably and in good faith.

(2-210, page 32)
Drafting Comment-January, 1997

Since a statute of frauds has been included in Article 2, the section on modification and
waiver has also been amended to add a reference to the statute of frauds, Presently, 2-210(b)
reads :"If the agreement modifying the contract or the contract as modified are within Section
2-201, the requirements of the statute of frauds must be satisfied." The present Article 2A
section makes no reference to the statute of frauds. | believe it is better not to refer to the
statute of frauds in the modification section, and leave those issues to the statute of frauds
section (2A-201). However, perhaps Article 2A should conform to whatever Article 2 does.

At the October meeting, the Committee expressed displeasure with the failure of
revised 2-210 to retain the rule that a waiver can be retracted unless retraction would be unjust
because of a material change of position by the other party. The Aricle 2 draft still refers merely
to "change of position reasonably and in good faith." There is no reference to the materially of
the change of position. Such we return to the present Code language under which a waiver can
be retracted "unless the retraction would be unjust in view of a material change of position in
reliance on the waiver:?

SECTION 2A-303. LESSEE UNDER FINANCE LEASE AS

BENEFICIARY OF SUPPLY CONTRACT.
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(a) The benefit of a supplier's promises to the lessor under the supply contract and of
all warranties, whether express or implied, including those of any third party provided in
connection with or as part of the supply contract, extends to the lessee to the extent of the
lessee's leasehold interest under a finance lease related to the supply contract but is subject to
the terms of the warranty and of the supply contract and all defenses or claims arising

therefrom. The lessee's remedies against the supplier or other third parties are limited to those

consistent with the lessor's interest in the goods unless the lessor otherwise consents.

(b) The extension of the benefit of a supplier's promises and of warranties to the
lessee does not modify the rights and obligations of the parties to the supply contract, whether
arising therefrom or otherwise, or impose any duty or liability under the supply contract on the
lessee.

(c) A modification or rescission of a supply contract by the supplier and the lessor is
effective between the supplier and the lessee unless, before the modification or rescission, the
supplier has received notice that the lessee has entered into a finance lease related to the
supply contract. If the modification or rescission is effective between the supplier and the
lessee, the lessor assumes by operation of law, in addition to the obligations of the lessor to the
lessee under the lease contract, the promises of the supplier to the lessor and warranties that
were so modified or rescinded as they existed and were available to the lessee before
modification or rescission.

(d) In addition to the extension of the benefit of the supplier's promises and of
warranties to the lessee under subsection (a), the lessee retains all rights that the lessee may
have against the supplier which arise from an agreement between the lessee and the supplier
or under other law.

Drafting Comment
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The last sentence of subsection (a) is intended to preclude remedies such as
revocation of acceptance, which affect the finance lessor's interest, unless the lessor consents.

SECTION 2A-304. IDENTIFICATION.

Identification of goods as goods to which a lease contract refers may be made at any
time and in any manner expressly agreed to by the parties. In the absence of express
agreement, identification occurs when:

(1) the lease contract is made, if the contract is for the lease of existing and described
goods;

(2) goods are shipped, marked, or otherwise designated by the lessor as goods to
which the lease contract refers, if the lease contract is for a lease of goods that are not existing
and identified; or

(3) young are conceived, if the lease contract is for a lease of unborn young of
animals.

(2-502, page 66)

SECTION 2A-305. INSURANCE AND PROCEEDS.

(a) A lessee obtains an insurable interest in existing goods identified to the lease
contract even if the goods are nonconforming and the lessee has an option to return or reject
them.

(b) If alessee has an insurable interest only by reason of the lessor's identification of
the goods, the lessor may substitute other goods for those identified until default or insolvency
or notification to the lessee that the identification is final.

(c) The lessor also retains an insurable interest until an option to buy has been
exercised by the lessee and risk of loss has passed to the lessee.

(d) This section does not impair any insurable interest recognized under any other

statute or rule of law.
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(e) The parties, by agreement, may determine that one or more parties have an
obligation to obtain and pay for insurance covering the goods and determine the beneficiary of
the proceeds of the insurance.

(2-502, page 66)

SECTION 2A-306. RISK OF LOSS.

(a) Except in the case of a finance lease, risk of loss is retained by the lessor and does
not pass to the lessee. In the case of a finance lease, risk of loss passes to the lessee.

(b) If under the lease agreement risk of loss will pass to the lessee but the agreement

does not specify when the risk passes, then except as otherwise provided in subsections (c)

through (e), risk of loss passes to the lessee upon receipt of the goods. If the lessee does not
intend to take possession, risk of loss passes to the lessee when it receives control of the
goods.

(c) If a lease contract requires or authorizes a lessor to ship goods by carrier, the
following rules apply:

(1) If the contract does not require delivery at a particular destination, risk of
loss passes to the lessee when the goods are delivered to the carrier.

(2) If the contract requires delivery at a particular destination and the goods
arrive there in the possession of the carrier, risk of loss passes to the lessee when the
goods are so tendered as to enable the lessee to take delivery.

(d) If goods are held by a bailee to be delivered without being moved, risk of loss
passes to the lessee on acknowledgment by the bailee to the lessee of the lessee's right to
possession of the goods.

(e) If atender of delivery of goods fails to conform to this article or to the lease

contract, the risk of loss remains on the lessor until cure or acceptance.
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(2-612, page 88)
Drafting Comment - January, 1997

At the October, 1966, Committee meeting, the Committee asked that subsection (b)
contain some language referring to the failure of the agreement to specify when risk passes if
under the agreement risk is to pass to the lessee.

SECTION 2A-307. CASUALTY TO IDENTIFIED GOODS.

If the parties to a lease contract assume the continued existence and eventual delivery
to the lessee of goods identified when the lease contract is made and the goods suffer casualty
without fault of the lessee, the lessor, or the supplier before delivery, or if the goods suffer
casualty before risk of loss passes to the lessee pursuant to the lease agreement or Section
2A-306, the following rules apply:

(1) If the loss occurs before the goods are delivered to the lessee, the lessor
or supplier shall seasonably notify the lessee of the nature and extent of the loss.

(2) If the loss is total, the lease contract is avoided.

(3) If the loss is partial or the goods no longer conform to the lease contract,
the lessee may nevertheless demand inspection and may treat the lease contract as
avoided or, except in a finance lease that is not a consumer lease, accept or retain the
goods with due allowance from the rent payable for the balance of the lease term for
the nonconformity but without further right against the lessor.

(2-714, page 117)
Drafting Comment

Addition of the words "or retain" in subdivision (3) is not required for conformity to
Article 2.

2A-308. TERMINATION; SURVIVAL OF OBLIGATIONS.

(a) Except as otherwise provided in subsection (b), on termination of a lease contract,

all obligations that are still executory on both sides are discharged.
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(b) The following survive termination of a lease contract:

(1) aright based on a previous default or performance of the contract or

under an indemnity;

(2) a limitation on the scope, manner, method, or location of the exercise of

rights in the goods;

(3) an obligation to return or dispose of goods, which obligation must be

promptly performed;

(4) a choice of law or forum;

(5) an obligation to arbitrate or otherwise resolve disputes through alternative

dispute resolution procedures.

(6) a term limiting the time for commencing an action or for providing notice;

and

(7) any right, remedy, or obligation stated in the agreement as surviving.

(2-310, page 42).
Drafting Comment - January, 1997

Present 2A addresses termination in the section on Termination and Cancellation
(present 2A-505(2)). That section merely says :"On termination of the lease contract, all
obligations that are still executory on both sides are discharged, but any right based on prior
default or performance survives." The revised version of present 2A-505 (2A-709) deals only
with cancellation.

SECTION 2-309. TERMINATION; NOTIFICATION

(a) A party may not terminate a lease contract, except on the happening of an

agreement event unless the other party receives reasonable notification of the termination.

(b) An agreement dispensing with notification is invalid if its operation is

unconscionable. However, an agreement specifying standards for the nature and timing of

notification is enforceable if the standards are not manifestly unreasonable.
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(2-311, page 43)
Drafting Comment - January, 1997

Present Article 2A did not pick up the provision from present Article 2. Should we do so
now?

PART 4.
EFFECT OF LEASE CONTRACT

SECTION 2A-401. ENFORCEABILITY OF LEASE CONTRACT.

Except as otherwise provided in this article, a lease contract is effective and
enforceable according to its terms between the parties, against purchasers of the goods, and
against creditors.

SECTION 2A-402. TITLE TO AND POSSESSION OF GOODS.

Except as otherwise provided in this article, this article applies whether the lessor or a
third party has title to the goods, or the lessor, the lessee, or a third party has possession of the
goods, notwithstanding any statute or rule of law that possession or the absence of possession
is fraudulent.

(2-501, page 64)

SECTION 2A-403. ALIENABILITY OF PARTY'S INTEREST UNDER LEASE

CONTRACT OR OF LESSOR'S RESIDUAL INTEREST IN GOODS; DELEGATION

OF PERFORMANCE; TRANSFER OF RIGHTS.

(a) In this section, "creation of a security interest" includes the sale of a lease contract
that is subject to Article 9 by reason of Section 9-102(1)(b).

(b) Except as otherwise provided in subsections (c) and (d), a term in a lease
agreement which prohibits the voluntary or involuntary transfer, including a transfer by sale,

sublease, creation or enforcement of a security interest, or attachment, levy, or other judicial
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process, of an interest of a party under the lease contract or of the lessor's residual interest in
the goods, or which makes such a transfer an event of default, gives rise to the rights and
remedies provided in subsection (e). However, a transfer that is prohibited or is an event of
default under the lease agreement is otherwise effective.

(c) In a consumer lease, to prohibit the transfer of an interest of a party under the
lease contract or to make a transfer an event of default, the language must be specific, be in a
record, and be conspicuous.

(d) Aterm of a lease agreement which prohibits the creation or enforcement of a
security interest in an interest of a party under the lease contract or in the lessor's residual
interest in the goods, or which makes such a transfer an event of default, is enforceable only to
the extent that there is a transfer by the lessee of the lessee's right of possession or use of the
goods in violation of the provision or a delegation of a material performance of either party to
the lease contract in violation of the provision. Neither the granting nor the enforcement of a
security interest in the lessor's interest under the lease contract, or the lessor's residual interest
in the goods, is a transfer that materially impairs the prospect of obtaining return performance
by, materially changes the duty of, or materially increases the burden or risk imposed on, the
lessee within the meaning of subsection (e) unless, and only to the extent that, there is a
delegation of a material performance of the lessor.

(e) Aterm of a lease agreement which prohibits a transfer of a right to damages for
default with respect to the whole lease contract or of a right to payment arising out of the
transferor's due performance of the transferor's entire obligation, or which makes such a
transfer an event of default, is not enforceable. Such a transfer is not a transfer that materially

impairs the prospect of obtaining return performance by, materially changes the duty of, or
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materially increases the burden or risk imposed on, the other party to the lease contract within
the meaning of subsection (e).

(f) Subject to subsections (c) and (d):

(1) if a transfer is made that is an event of default under a lease agreement,
the other party to the lease contract has the rights and remedies described in

Section 2A-702(b) unless that party waives the default or otherwise agrees; and

(2) if paragraph (1) does not apply and a transfer is made that is prohibited
under a lease agreement or materially impairs the prospect of obtaining return
performance by, materially changes the duty of, or materially increases the burden or
risk imposed on, the other party to the lease contract, unless the party not making the
transfer agrees at any time to the transfer in the lease contract or otherwise, unless
limited by contract:

(A) the transferor is liable to the party not making the transfer for
damages caused by the transfer to the extent that the damages could not
reasonably be prevented by the party not making the transfer; and

(B) a court having jurisdiction may grant other appropriate relief,
including cancellation of the lease contract or an injunction against the
transfer.

(g) A transfer of "the lease" or of "all my rights under the lease", or a transfer in similar
general terms, is a transfer of rights and, unless the language or the circumstances indicate the
contrary, as in a transfer for security, the transfer is a delegation of duties by the transferor to
the transferee. Acceptance by the transferee constitutes a promise by the transferee to
perform those duties. The promise is enforceable by either the transferor or the other party to
the lease contract.
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(h) Unless otherwise agreed by the lessor and the lessee, a delegation of performance
does not relieve the transferor as against the other party of any duty to perform or liability for
default.

(2-503, page 68)

SECTION 2A-404. SUBSEQUENT LEASE OF GOODS BY LESSOR.

(a) Subject to Section 2A-403, a subsequent lessee from a lessor of goods under an
existing lease contract obtains, to the extent of the leasehold interest transferred, the leasehold
interest in the goods that the lessor had or had power to transfer, and except as otherwise
provided in subsections (b) and (c) and Section 2A-720(d), takes subject to the existing lease
contract.

(b) A lessor with voidable rights or title acquired in a transaction of purchase from a
transferor that has relinquished possession or control has power to transfer a good leasehold

interest to a good-faith subsequent lessee for value until the seller regains possession or

control, but only to the extent provided in subsection (a). -Aptrehase-described-in-subsection
)

(c) For purposes of this section, a purchase includes a transaction in which:
(1) the transferor was deceived as to the identity of the lessor;
(2) the delivery was in exchange for a check later dishonored;
(3) it was agreed that the transaction was to be a "cash sale"; or
(4) the delivery was procured through fraud punishable under the
criminal law.
(d) A subsequent lessee in the ordinary course of business from a lessor that is a
merchant dealing in goods of that kind to which the goods were entrusted by the existing lessee

of that lessor before the interest of the subsequent lessee became enforceable against that
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lessor obtains, to the extent of the leasehold interest transferred, all rights to the goods of that
lessor and the existing lessee, and takes free of the existing lease contract.

(e) A subsequent lessee from the lessor of goods that are subject to an existing lease
contract and are covered by a certificate of title issued under a statute of this State or of
another jurisdiction takes no greater rights than those provided both by this section and by the
certificate-of-title statute.

(2-504, page 70)

SECTION 2A-405. SALE OR SUBLEASE OF GOODS BY LESSEE.

(a) Subject to Section 2A-403, a buyer or sublessee from the lessee of goods under an
existing lease contract obtains, to the extent of the interest transferred, the leasehold interest in
the goods that the lessee had or had power to transfer, and except as otherwise provided in
subsection (b) and Section 2A-727(e), takes subject to the existing lease contract.

(b) A lessee with a voidable leasehold interest acquired in a lease transaction from a
lessor that has relinquished possession or control has power to transfer a good leasehold
interest to a good faith buyer for value or a good faith sublessee for value unless the lessor
regains possession or control, but only to the extent provided in subsection (a). Atease

(c) For purposes of this section, a purchase includes a lease in which:

(1) the lessor was deceived as to the identity of the lessee;
(2) the delivery was in exchange for a check later dishonored; or
(3) the delivery was procured through fraud punishable under the
criminal law.
(d) A buyer in the ordinary course of business or a sublessee in the ordinary course of

business from a lessee that is a merchant dealing in goods of that kind to which the goods were

TXT.6
XXM 1 4/24/12



10

11

12

13

14

15

16

17

18

19

20

21

22

23

entrusted by the lessor obtains, to the extent of the interest transferred, all of the lessor's and
lessee's rights to the goods, and takes free of the existing lease contract.

(e) A buyer or sublessee from the lessee of goods that are subject to an existing lease
contract and are covered by a certificate of title issued under a statute of this State or of
another jurisdiction takes no greater rights than those provided both by this section and by the
certificate-of-title statute.

(2-504, page 70)

SECTION 2A-406. PRIORITY OF CERTAIN LIENS ARISING BY

OPERATION OF LAW.

If a person in the ordinary course of its business furnishes services or materials with
respect to goods subject to a lease contract, a lien upon those goods in the possession of that
person given by statute or rule of law for those materials or services has priority over any
interest of the lessor or lessee under the lease contract or this article unless the lien is created
by statute and the statute provides otherwise, or the lien is created by rule of law and the rule of
law provides otherwise.

SECTION 2A-407. PRIORITY OF LIENS ARISING BY ATTACHMENT OR

LEVY ON, SECURITY INTERESTS IN, AND OTHER CLAIMS TO GOODS.

(a) Except as otherwise provided in Section 2A-406, a creditor of a lessee takes
subject to the lease contract.

(b) Except as otherwise provided in subsections (c) and (d) and Sections 2A-406 and
2A-408, a creditor of a lessor takes subject to the lease contract unless:

(1) the creditor holds a lien that attached to the goods before the lease

contract became enforceable;
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(2) the creditor holds a security interest in the goods and the lessee did not
give value and receive delivery of the goods without knowledge of the security interest;
or

(3) the creditor holds a security interest in the goods which was perfected
Under Article 9 before the lease contract became enforceable.

(c) Alessee in the ordinary course of business takes the leasehold interest free of a
security interest in the goods created by the lessor even if the security interest is perfected
under Article 9 and the lessee knows of its existence.

(d) A lessee other than a lessee in the ordinary course of business takes a leasehold
interest free of a security interest to the extent that it secures future advances made after the
secured party acquires knowledge of the lease or more than 45 days after the lease contract
becomes enforceable, whichever first occurs, unless the future advances are made pursuant to
a commitment entered into without knowledge of the lease and before the expiration of the 45-
day period.

Drafting Comment - January, 1997

Subsections(b)(2), (b)(3), (c) and (d) of 2A-407 will be included in Article 9 when the
Article 9 revision is complete. The Article 9 package of amendments should include repeal of
those parts of 2A-407. The Article 9 Drafting Committee will be told that the 2A Committee is
happy with the substance of the rules be transferred to Article 9.

SECTION 2A-408. SPECIAL RIGHTS OF CREDITORS.

(a) Except as otherwise provided in subsections (b) and (c), the rights of creditors of
the lessor with respect to goods identified to a lease contract and retained by the lessor are
subject to the lessee's rights under Sections 2A-708, 2A-722(d), and 2A-737 if the lessee's
rights vest before a creditor's claim in re attaches to the goods.

(b) A creditor of a lessor in possession of goods subject to a lease contract may treat

the lease contract as void or voidable, if, as against the creditor, retention of possession by the
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lessor is fraudulent or void or voidable under any statute or rule of law. However, it is not
fraudulent for a lessor, for a commercially reasonable time after the lease becomes
enforceable, to retain possession in good faith and current course of trade.

(c) Except as otherwise provided in subsection (a), this article does not impair the

rights=tH of a creditor of the lessor under Article 9 or {2)of-atessorif-theleasecontract in a

case in which identification to the lease contract or delivery is made-not other than in current

course of trade but in satisfaction of or as security for a preexisting claim for money, security, or

the like, and under circumstances irn-whieh; [such] that under-any-statute-orrute-ofHaw-other

thanthis-articte; the transaction would constitute a fraudulent transfer or voidable preference

under any statute or rule of law other than this section.

(d) A creditor of a seller may treat a sale or an identification of goods to a contract for
sale as void or voidable if, as against the creditor, retention of possession by the seller is
fraudulent or void or voidable under any statute or rule of law. However, it is not fraudulent for
a seller to retain possession of the goods pursuant to a lease con