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Introduction 


 


 The 2010 amendments to Article 9 of the Uniform Commercial Code were approved in 


2010 by the Uniform Commercial Code’s sponsoring organizations, the American Law Institute 


and the Uniform Law Commission.
2
  The amendments are expected to be considered by state 


legislatures as early as 2011 with a view to all states enacting the amendments by their July 1, 


2013, uniform effective date.  This paper will explain the reasons for the amendments and the 


process by which the amendments were developed and approved by the sponsoring organizations 


before providing a summary of the statutory amendments and the amendments to the Official 


Comments that are independent of the statutory amendments. 


 


I. REASONS FOR THE AMENDMENTS 


 


 The reader will recall that Article 9 of the Uniform Commercial Code, the article dealing 


with secured transactions, was substantially revised in 1998.  Those revisions became effective 


in most states and the District of Columbia on July 1, 2001.  By January 1, 2002, the revisions 


had become effective in all remaining states.   


 


 After such a major revision, one hesitates to consider making further amendments.  There 


is a very strong view that a major revision should “percolate” for a significant gestation period 


before the sponsoring organizations should embark on further changes.  There is an opposite 


view, though, espoused most notably by the late Donald J. Rapson, a member of the American 


Law Institute and an active participant in commercial law reform projects, that the Uniform 


Commercial Code should always be “perfect”.  If a problem with a particular provision develops 


in practice, according to this view, the sponsoring organization should react swiftly with an 


appropriate amendment. 


 


 However, rather than engaging in a debate over these two views of when to embark on an 


amendment process, the sponsoring organizations were forced to react with respect to Article 9.  


This was because of two events. 


 


 The first was that a number of states, starting in Texas,
3
 began to pass non-uniform 


amendments to their enactments of Article 9 to address the sufficiency of the name of an 


individual debtor on a financing statement.  The non-uniform amendments reflected a strong 


                                                 
2
 NATIONAL CONFERENCE OF COMMISSIONERS ON UNIFORM STATE LAWS, Amendments to Uniform 


Commercial Code Article 9, July 2010, available 


athttp://www.law.upenn.edu/bll/archives/ulc/ucc9/2010am_draft.pdf 
3
 TENN. CODE ANN. § 47-9-503(a) (West 2010); TEX. BUS. & COM. CODE ANN. § 9.503(a) (Vernon 2002); 


VA. CODE ANN. § 8.9A-503(a) (West 2010) (each statute creates a “safe harbor” for the name of an individual debtor 


on a financing statement filed in the state to be sufficient if the financing statement provides the debtor’s name as 


shown on the debtor’s driver’s license or state identification card).  See also NEB. REV. STAT. U.C.C. § 9-506(c) 


(2009) (creating a “safe harbor” for the name of an individual debtor on a financing statement filed in the state to be 


sufficient if a search of the records of the filing office under the debtor’s last name would disclose the financing 


statement) (repealed by 2010 Neb. Laws, L.B. 751).   
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desire of parties to secured transactions for greater guidance as to what name should be provided 


for an individual debtor on a financing statement for the financing statement to be sufficient.  It 


began to appear likely that non-uniform amendments would continue to spread absent a uniform 


solution to the issue. 


 


 The second event was the desire of the International Association of Commercial 


Administrators (“IACA”) for some changes to the filing system for financing statements.  IACA 


had a number of specific suggestions for amendments to the filing provisions of Part 5 of Article 


9 based on the experiences of filing offices and was prepared to proceed with non-uniform 


amendments to address these issues. 


 


 These events came to the attention of the Permanent Editorial Board for the Uniform 


Commercial Code (the “PEB”).  The PEB is composed of members appointed by the sponsoring 


organizations and advisors from the American Bar Association.  The PEB’s role is to monitor the 


functioning of the Uniform Commercial Code and to recommend statutory changes or amended 


or added commentary where desirable.  It was clear to the PEB that, in view of these two events, 


the “marketplace was speaking” that selective uniform changes to the Article 9 may be needed in 


order for certain provisions of Article 9 to remain uniform. 


 


 Even though, without these two events occurring, it would have been unlikely that 


amendments to Article 9 would have been considered, nevertheless amendments to Article 9 in a 


decade following major changes to the statute were not without precedent.  The 1962 version of 


Article 9 was followed by 1972 revisions that improved the operation of the statute and 


responded to issues that had arisen in practice.  A similar period had now elapsed since the 1998 


revisions to Article 9 became effective. 


 


II. THE PROCESS   


 


 In 2008, in response to the concerns stated above, the PEB appointed a review committee 


from members of the PEB and the sponsoring organizations to examine the need for select 


statutory changes to Article 9.  The review committee issued its report in June of 2008
4
 


identifying a number of specific issues to be considered for being addressed in the statute and 


recommended the appointment of a committee to consider and draft possible statutory changes.  


The review committee also suggested that some of the issues could be addressed by changes to 


the Official Comments to Article 9 if it were determined that the statutory language was 


sufficiently clear. 


 


 As a result of the review committee’s report, the sponsoring organizations appointed a 


Joint Review Committee (the “JRC”) to review the report and to draft any recommended changes 


to the statute or to the Official Comments.
5
  The JRC was asked to limit its work to the issues 


identified in the report absent approval from the sponsoring organizations to expand the issues 


list.  A few additional issues did emerge in the process, and the JRC received permission from 


the sponsoring organizations to consider them. 


                                                 
4
 ARTICLE 9 REVIEW COMMITTEE, Statutory Modification Issues List, June 24, 2008, available at 


http://www.nccusl.org/Update/Docs/UCC9/UCC9_IssuesList_June08.pdf 
5
 Professor Steven L. Harris of the Chicago-Kent School of Law served as the Reporter for the JRC. 
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 In developing the amendments the JRC held five in person meetings and ten conference 


calls.  In its work the JRC was assisted by a number of advisors, including those from the 


American Bar Association, and observers, including a representative of the American College of 


Commercial Finance Lawyers and a working group of lenders under the auspices of the 


American Bankers Association.
6
 


 


 A first draft of the amendments was considered by the Uniform Law Commission at its 


July 2009 annual meeting in Santa Fe, New Mexico.  The American Law Institute’s Council 


considered a revised draft of the amendments in December of 2009 and appointed a small task 


force of members of the Council to monitor and review further amendments.  The task force 


approved a further revised version of the amendments before the annual meeting of the American 


Law Institute in Washington, D.C. in May of 2009, and at the annual meeting the Council and 


the membership of the American  Law Institute approved the amendments.  The Uniform Law 


Commission approved the draft at its annual meeting in July of 2010 in Chicago, Illinois. 


 


 In formulating the amendments the JRC followed several guidelines:  


 


 The JRC would not recommend changes that would alter policy decisions made during 


the 1998 revisions to Article 9 unless the current provisions appeared to be creating 


significant problems in practice.   


 


 Recommendations for statutory change would focus on issues as to which ambiguities 


had been discovered in existing statutory language, where there were substantial 


problems in practice under the current provisions, or as to which there had been 


significant non-uniform amendments that suggested the need to consider revisions.   


 


 The JRC would recommend that an issue be handled by a revision to the Official 


Comments rather than to the statutory text whenever it believed that the statutory 


language was sufficiently clear and produced the desired result but that judicial decisions 


or experience in practice indicated that some clarification would be desirable. 


 


 The result of the process is a package of two sets of amendments.  One set consists of 


amendments to the statutory text of Article 9.  These amendments are accompanied by Official 


Comments that explain the statutory amendments.  The other set consists of amendments to the 


Official Comments to statutory provisions that are not being amended.   


 


III. A SUMMARY OF THE AMENDMENTS TO THE STATUTE 


 


 A. Changes to the Filing Rules and Related Changes 


 


 The amendments contain a number of changes related to the rules for filing financing 


statements in Part 5 of Article 9. 


 


                                                 
6
 L.H. Wilson, Associate General Counsel of the American Bankers Association, chaired the American 


Bankers Association’s working group. 
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  1. Name to be Provided on a Financing Statement When the Debtor is an 


Individual 


 


 Some courts have struggled with the question of what name a financing statement must 


provide for an individual debtor in order for the debtor’s name on the financing statement to be 


sufficient.
7
  The problem arises because an individual does not typically have a single name.


8
  


The individual’s name on his or her birth certificate, driver’s license, passport, tax return or 


bankruptcy petition may all be different.
9
  Moreover, the debtor may be known in his or her 


community by a name that is not reflected on any official document.
10


  It would appear that most 


cases decided under the 1998 revisions to Article 9 and finding the individual debtor’s name 


provided on the financing statement to be insufficient have involved the secured party making a 


filing error rather than being uncertain as to the debtor’s actual name.
11


  Nevertheless, the cases 


have created a level of uncertainty that has led secured parties to search and file financing 


statements under multiple names. 


 


 To provide greater guidance, the amendments offer to each state one of two alternatives 


for the name of an individual debtor provided on a financing statement to be sufficient.
12


  If 


Alternative A is in effect in the state in which the financing statement is filed, and if the debtor 


                                                 
7
 E.g., “Although [KAN. STAT. ANN.] § 84-9-503 specifically sets parameters for listing a debtor’s name in 


a financing statement when the debtor is an entity, it does not provide any detail as to the name that must be 


provided for an individual debtor-it simply states that the ‘name of the debtor should be used.’” Clark v. Deere & 


Co. (In re Kinderknecht), 308 B.R. 71, 75 (B.A.P. 10th Cir. 2004); “[I]n the case of an individual debtor, no specific 


rule or guidance is given concerning what constitutes a sufficient debtor ‘name’…revised Article 9 makes no 


attempt to resolve the many issues that can arise with respect to human names.” Nazar v. Bucklin Nat’l Bank (In re 


Erwin), 50 U.C.C. Rep. Serv. 2d 933, 2003 WL 21513158, at *7 (Bankr. D. Kan. June 27, 2003). 
8
 See Morris v. Snap-on Credit, LLC (In re Jones), 2006 WL 3590097, at *3 (Bankr. D. Kan. Dec. 7, 2006) 


(finding the secured party’s financing statement filed under the debtor’s nickname, Chris Jones, instead of the 


debtor’s full legal name, Christopher Gary Jones, to be ineffective); Morris v. Snap On Credit, L.L.C. (In re 


Stewart), 2006 WL 3193374, at *2 (Bankr. D. Kan. Nov. 1, 2006) (holding that the financing statement should have 


provided the debtor’s full legal name, Richard Morgan Stewart, IV, as it appeared on his birth certificate and other 


public records, even though the debtor signed an application for credit as “Richard M. Stewart,” a security 


agreement as “Rick Stewart,” and authorized the financing statement to provide his name as “Richard Stewart”); 


Parks v. Berry (In re Berry), 61 U.C.C. Rep. Serv. 2d 952006 WL 2795507, at *4(Bankr. D. Kan. Sept. 26, 2006) 


(holding that the debtor’s legal name, Michael R. Berry, Jr., should have been the name provided on the financing 


statement, even though the debtor used other names including Mike Berry and Mike Berry, Jr.). 
9
 See Genoa Nat’l Bank v. Sw. Implement, Inc. (In re Borden), 353 B.R. 886, 887-88 (Bankr. D. Neb. 


2006) (stating that the debtor’s legal name was Michael Ray Borden, as it appeared on legal documents, such as his 


birth certificate, driver’s license, and real estate conveyancing documents, even though the debtor signed some legal 


documents, such as tax forms, as “Mike Borden”); In re Erwin,  2003 WL 21513158, at *11-12 (giving effect to the 


secured party’s financing statement providing the debtor’s colloquial name, “Mike Erwin,” rather than his legal 


name, “Michael J. Erwin,” since “Mike Erwin” was the name used by the debtor on the documents in the secured 


party’s file, including a W-9 tax form request). 
10


 See Peoples Bank v. Bryan Bros. Cattle Co., 504 F.3d 549, 559 (5th Cir. 2007) (finding that a financing 


statement filed under the debtor’s nickname was not seriously misleading because the debtor frequently held himself 


out to the community under his nickname and frequently used his nickname in business affairs). 
11


 See, e.g., Hopkins v. NMTC Inc. (In re Fuell), 2007 WL 4404643, *3 (Bankr. D. Idaho Dec. 13, 2007) 


(finding the secured party's financing statement to be seriously misleading because the financing statement provided 


the debtor's name as "Andrew Fuel" instead of “Andrew Fuell”); Pankratz Implement Co. v. Citizens Nat’l Bank, 


130 P.3d 57, 62 (Kan. 2006) (finding the secured party's financing statement to be seriously misleading when the 


financing statement provided  "Roger House" as the debtor’s name but the debtor’s name was “Rodger House”). 
12


 Proposed (“Prop.”) U.C.C. § 9-503(a), [Alternative A] & [Alternative B] (2010). 
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holds a driver’s license that has not expired and that has been issued by the state, then the name 


of the debtor that must be provided on the financing statement is the name of the debtor as it 


appears on the driver’s license.
13


  This is the so-called “only if” rule, i.e., the debtor’s name on 


the financing statement will be sufficient “only if” the name provided is the name on the driver’s 


license.
14


 


 


 Of course, the name on the driver’s license cannot be followed slavishly.  The financing 


statement written form or electronic template will require that the financing statement set forth 


the surname and first personal name of the debtor.
15


  The secured party will need to determine 


which name on the driver’s license is the debtor’s surname and which is the debtor’s first 


personal name.
16


  This would normally be an easy task.  For example, if the name on the driver’s 


license is Lester Henry Smith, it would appear obvious that the debtor’s surname is Smith and 


that the debtor’s first personal name is Lester.  Henry would then be inserted in the financing 


statement block for “additional names.”
17


  In other cases, determining from the driver’s license 


which name is the debtor’s surname and which name is the debtor’s first personal name may not 


be as easy and may require the secured party to perform additional investigation. 


 


 Under Alternative A, if the debtor does not hold a driver’s license issued by the state in 


which the financing statement is filed, then either of the following names for the debtor would be 


sufficient as the debtor’s name on the financing statement: (1) the individual name of the debtor, 


as under current Article 9, or (2) the debtor’s surname and first personal name.
18


 


 


 Under Alternative B, any of the following names for the debtor would be sufficient as the 


debtor’s name on the financing statement: (1) the debtor’s name as shown on the debtor’s 


driver’s license if the debtor holds an unexpired driver’s license issued by the state, (2) the 


individual name of the debtor, as under current Article 9, or (3) the debtor’s surname and first 


personal name.
19


  Alternative B has been called the “safe harbor” approach, in contrast to the 


“only if” approach reflected in Alternative A. 


 


 Under either Alternative A or Alternative B, if the debtor holds two driver’s licenses 


issued by the state, the most recently issued driver’s license is the one to which reference should 


be made to determine the debtor’s name to be provided on the financing statement.
20


 


 


 In some states, the same office of the state that issues a driver’s license also issues an 


identification card for an individual who does not hold a driver’s license, and the state or office 


does not permit an individual to hold both a driver’s license and a non-driver’s license 


identification card at the same time.  A Legislative Note to amended section 9-503 suggests that, 


                                                 
13


 Prop. U.C.C. § 9-503(a)[Alternative A](4) (2010). 
14


 Id. 
15


 See Prop. U.C.C. § 9-521 (2010), which includes an amended national form of financing statement. 
16


 Id. 
17


 Id. 
18


 Prop. U.C.C. § 9-503(a)[Alternative A](5) (2010); U.C.C. § 9-503 (2009). 
19


 Prop. U.C.C. § 9-503(a)[Alternative B](4) (2010). 
20


 Prop. U.C.C. § 9-503(g) (2010). 
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regardless of which alternative is adopted, these states should refer to the non-driver’s license 


identification card as an alternative of equal dignity with the driver’s license.
21


 


 


 The rationale for choosing the driver’s license name as the name of the debtor to be 


provided in order for the debtor’s name on the financing statement to be sufficient is that in most 


cases an individual debtor holds a driver’s license that is offered as a form of identification when 


the debtor seeks to obtain secured financing.  For lenders that extend credit on a volume basis, 


procedures can easily be established for the lender to search the records of the filing office under 


the driver’s license name and to file in the filing office a financing statement providing that name 


as the name of the debtor. 


 


 To be sure, a rule that contemplates use of the debtor’s driver’s license name is not 


without risk.  The driver’s license may expire, or the debtor may exchange the current driver’s 


license for a new driver’s license.  Either event could constitute a change in the name that Article 


9 requires to be provided for the debtor.  This may be the case if the debtor’s name on an expired 


driver’s license is different from a name that would be sufficient for the name of the debtor to be 


provided on a financing statement in the absence of a driver’s license name or if the name of the 


debtor on the new driver’s license is different than the name of the debtor as it appeared on the 


old driver’s license.   


 


 If a search under the new name required to be provided for the debtor, following the 


filing office’s standard search logic, does not disclose the financing statement filed under the 


expired or original driver’s license name, the financing statement would become seriously 


misleading.
22


  In that case, the normal rules for a name change under section 9-507(c) would 


apply.  The financing statement would remain effective for collateral in existence on the date of 


the name change and for collateral acquired by the debtor during the four-month period after the 


date of the name change.
23


  For the financing statement to be effective for collateral acquired by 


the debtor after the end of the four-month period, the secured party would need to amend the 


financing statement within the four-month period to provide the debtor’s new name.
24


 


 


 The observers from the lending community felt that, under either the “only if” rule of 


Alternative A or the “safe harbor” rule of Alternative B, the risk that debtor name changes may 


be more likely to occur than under current law was more than offset by the greater certainty of 


being able to look to the debtor’s driver’s license name.  


  


 It is important to emphasize that the driver’s license name is relevant for a particular state 


only if Article 9’s choice of law rules in the forum state point to the law of that particular state to 


determine perfection and the effect of perfection and non-perfection of a security interest that 


must or may be perfected by filing.
25


  For example, if an individual debtor’s principal residence 


is in Illinois, the debtor will be considered to be located in Illinois under section 9-307.
26


  A 


                                                 
21


 Prop. U.C.C. § 9-503, Legislative Note 3 (2010). 
22


 U.C.C. §§ 9-506(b)-(c) (2009). 
23


 Prop. U.C.C. § 9-507(c)(1) (2010). 
24


 Prop. U.C.C. § 9-507(c)(2) (2010). 
25


 See U.C.C. § 9-301 (2009). 
26


 U.C.C. § 9-307(b)(1) (2009). 
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financing statement must be filed in Illinois to perfect by filing a security interest in collateral in 


which a security interest is perfected by filing in the state of the debtor’s location.
27


  If the debtor 


holds an Ohio driver’s license rather than an Illinois driver’s license, the Ohio driver’s license 


will be irrelevant for purposes of perfecting a security interest that must be perfected by a filling 


in Illinois. 


 


 From the views expressed by observers from the American Bankers Association working 


group it is expected that a number of states will be encouraged by them to adopt Alternative A.  


But a Legislative Note suggests that a state considering adopting Alternative A should verify that 


its Uniform Commercial Code data base is compatible with the state’s driver’s license data base 


as to characters, field length and the like.
28


  Alternative A would not be workable in a state if a 


significant number of names reflected on driver’s licenses issued by the state could not be 


entered in the Uniform Commercial Code data base of the state, resulting in secured parties not 


being able to comply with the “only if” rule.  If there is lack of compatibility, the lack of 


compatibility could still be rectified by a change in computer systems that established 


compatibility or a filing office regulation that explains how a driver’s license name should be 


modified to be entered into the Uniform Commercial Code data basis of the filing office. 


 


  2. Definition of “Registered Organization” 


 


 The amendments modify the definition of “registered organization” to reflect that an 


organization is a registered organization if it is formed or organized under the law of a state by 


the filing of a public record with the state rather than, as under current Article 9, by the state 


merely being required to maintain a public record showing that the organization has been 


organized.
29


  This change will more accurately reflect that a registered organization includes an 


organization whose “birth certificate” emanates from the act of making a public filing.  The 


change also confirms that, like the typical corporation, limited partnership or limited liability 


company, a statutory trust formed under the law of a state by a filing in the secretary of state’s 


office of the state is a registered organization. 


 


 Furthermore, the amendments expand the definition of “registered organization” to 


include a common law trust that is formed for a business or commercial purpose and is required 


by a state’s business trust statute to file with the state an organic record, such as the trust 


agreement for a common law trust.
30


  This change will mean that a Massachusetts business 


trust,
31


 for example, will be considered to be a registered organization rather than, as would 


appear to be the case under current Article 9, an organization that is not a registered organization.  


This type of common law business trust, i.e., a common law business trust that, because of a 


public filing requirement, will be considered a registered organization under the amendments, is 


referred to in this paper as a “Massachusetts type business trust.” 


 


                                                 
27


 U.C.C. § 9-301 (2009). 
28


 Prop. U.C.C. § 9-503, Legislative Note 2 (2010). 
29


 Prop. U.C.C. § 9-102(a)(71) (2010). 
30


 Id. 
31


 See Mass. Gen. Laws Ch. 182, § 2 (2010) 
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 The change will not affect a common law trust that is formed for a purpose that is not a 


business or commercial purpose or a common law trust formed for a business or commercial 


purpose but that is not required to file a public record with the state.  As under current Article 9, 


neither of these types of common law trust would be a registered organization.  Only a common 


law trust that is a Massachusetts type business trust will be considered to be a registered 


organization under the amendments. 


 


  3. Name of Registered Organization 


 


 Some concern in practice has been expressed that, in determining the name of a debtor 


that is a registered organization for the purpose of providing the debtor’s name on a financing 


statement, there may be more than one name of a registered organization reflected on a state’s 


public record.  This circumstance could arise when the state maintains a searchable data base of 


the names of registered organizations but where the data base uses abbreviations or has limited 


field codes.  In that case, for example, the name of a corporation reflected in its charter document 


in a public file with the state and the name reflected on the state’s publicly available data base 


may differ.  If the secured party is to file a financing statement providing the corporation’s name 


as debtor or to search for the debtor’s name in the state’s filing office records, the secured party 


may be uncertain as to whether the name should be the name on the corporation’s charter 


document or the name in the searchable data base.   


 


 The amendments clarify that, for a financing statement to be sufficient, the name of the 


registered organization debtor to be provided on the financing statement is the name reflected on 


the “public organic record” of the registered organization.
32


  In most cases, a registered 


organization’s “public organic record” is the publicly available record filed with the state to form 


or organize the registered organization.  If the registered organization is formed by legislation, 


the legislation is the public organic record in which the registered organization’s name is found. 


If the registered organization is a Massachusetts type business trust, the registered organization’s 


name is that reflected on the required publicly available filing, usually the trust agreement.  


 


 Accordingly, in the example above of the corporation with a name on its publicly 


available charter document that is different than the name on the state’s publicly searchable data 


base, the debtor’s name to be provided on the financing statement should be the debtor’s name as 


reflected on the charter document. 


 


 If the name of the debtor on a public organic record is amended, the name of the debtor to 


be provided on a financing statement is the name as so amended.  If otherwise there is more than 


one public organic record stating the debtor’s name, the debtor’s name is that provided on the 


most recently filed public organic record as the debtor’s name.
33


 


 


 


  4. Name of Debtor When Collateral is Held in Trust
34


 


                                                 
32


 Prop. U.C.C. § 9-503(a)(1) (2010). 
33


 Id. 
34


 For a more detailed discussion, see Norman M. Powell, Filings Against Trusts and Trustees Under the 


Proposed 2010 Revisions to Current Article 9 -Thirteen Variations, 42 UCC L.J. Number 4 (Summer 2010). 
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 The amendments distinguish a trust that is a registered organization, i.e., a statutory trust 


or a Massachusetts type business trust, from a common law trust that is not a registered 


organization.
35


  To be sufficient under the amendments, when the collateral is held in a trust that 


is a registered organization, a financing statement must provide, as the name of the debtor, the 


name reflected as the trust’s name on the public organic record of the trust.
36


 


 


 If collateral is held in a trust that is not a registered organization, the name to be provided 


on the financing statement, as under current Article 9, must be the name of the trust itself or, if 


the trust has no name, the name of the settlor.
37


  This rule applies even if, as typically is the case 


with a common law trust, the trustee and not the trust meets the Article 9 definition of “debtor.”
38


  


In the case of collateral held in a testamentary trust without a name, the name of the testator 


should be provided.  The reference to the name of a testator is a change from current Article 9; 


the corresponding provision in current Article 9 does not refer to a testator, only a settlor.
39


   


 


 The amendments also require that, when the collateral is held in a trust that is not a 


registered organization, the financing statement must provide in a separate part of the financing 


statement a statement that the collateral is held in trust.
40


  The reference to “collateral held in 


trust” replaces the reference under current Article 9 to the debtor being the trust or the trustee.
41


  


The reference to the debtor being a trust or trustee was thought to be confusing in practice 


especially because typically under a common law trust in most states the debtor would be the 


trustee. 


 


 If the name of the settlor or testator is provided as the debtor’s name, the financing 


statement must provide in a separate part of the financing statement sufficient information to 


distinguish the trust from other trusts of the same settlor or testator.
42


  That distinguishing 


information often could be, for example, merely the date of the trust agreement.
43


   


 


 The requirement that this information be inserted in a separate part of the financing 


statement was intended to reduce the risk that a secured party would provide the information in 


the debtor’s name block of the financing statement.  Under the search logic of the filing office in 


some states, additional information provided in the debtor’s name block may cause the financing 


statement to be ineffective if a search of the debtor’s name without the additional information 


would fail to disclose the financing statement.
44


 


                                                 
35


 Prop. U.C.C. § 9-503(a)(1), (a)(3) (2010). 
36


 Prop. U.C.C. § 9-503(a)(1) (2010). 
37


 Prop. U.C.C. § 9-503(a)(3)(A) (2010). 
38


 Prop. U.C.C. § 9-503, cmt. 2(b) (2010). 
39


 U.C.C. § 9-503(a)(3)(A) (2009). 
40


 Prop. U.C.C. § 9-503(a)(3)(B)(i) (2010). 
41


 U.C.C. § 9-503(a)(3)(B) (2009). 
42


 Prop. U.C.C. § 9-503(a)(3)(B)(ii) (2010). 
43


 Prop. U.C.C. § 9-503, cmt. 2(b) (2010). 
44


 Cf. Hastings State Bank v. Stalnaker, (In re EDM Corp.), 2010 WL 1929772, at *6 (B.A.P. 8th Cir. May 


14, 2010)(holding that the secured party’s financing statement was seriously misleading because the name of the 


debtor provided on the financing statement included additional “doing business as” information as part of the 


debtor’s name and, using the standard search logic of the filing office, a search in the filing office records under the 


debtor’s name without the additional information did not disclose the financing statement). 
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  5. Name of Debtor When Collateral is Administered by a Personal 


Representative 


 


 Current Article 9 refers to the possibility that the debtor may be an estate.
45


  The 


amendments more accurately refer to collateral that is being administered by a personal 


representative of a deceased debtor.
46


  In such a case the name of the deceased debtor on the 


financing statement will be sufficient as a “safe harbor” if the name provided is the name of the 


debtor on the court order appointing the personal representative.
47


  If the appointment order 


contains more than one name for the debtor, the first name of the debtor on the appointment 


order is sufficient.
48


  


 


  6. Debtor’s Change of Location 


 


 Under current Article 9, if a debtor changes its location to a new jurisdiction, a secured 


party whose security interest was perfected by filing in the original jurisdiction has a period of up 


to four months to continue the perfection of its security interest by filing a financing statement 


in, or otherwise perfecting the security interest under the law of, the new jurisdiction.
49


  The four 


month grace period applies, however, only to collateral in which the secured party’s security 


interest was perfected at time of the change of location.
50


  Of course, a security interest in 


property acquired by the debtor after the time of the change of location will not be perfected at 


the time of the change because the security interest in the after-acquired property will not attach 


until the property is acquired by the debtor and the debtor then has rights in the collateral.
51


  


There is no grace period under current Article 9 for perfection of any security interest that may 


attach to post-change of location after-acquired property of the debtor.
52


 


 


 The amendments add a grace period for the after-acquired property.
53


  They do so by 


providing that the financing statement filed in the original jurisdiction is effective with respect to 


collateral acquired within the four months after the debtor’s location changes.
54


  The secured 


party can continue perfection beyond the four-month period by filing a financing statement or 


otherwise perfecting under the law of the new jurisdiction.
55


   


 


 The amendments will provide greater protection for a secured party with a security 


interest in after-acquired property of its debtor if the debtor changes its location.
56


  However, a 


                                                 
45


 U.C.C. § 9-503(a)(2) (2009).  
46


 Prop. U.C.C. § 9-503(a)(2) (2010). 
47


 Prop. U.C.C. § 9-503(f) & cmt. 2(c) (2010). 
48


 Prop. U.C.C. § 9-503, cmt. 2(c) (2010). 
49


 U.C.C. § 9-316(a)(2) (2009). 
50


 U.C.C. § 9-316, cmt. 2 (2009). 
51


 U.C.C. §§ 9-203, 9-308 (2009). 
52


 U.C.C. § 9-316, cmt. 2 (2009). 
53


 Prop. U.C.C. § 9-316(h) & cmt. 7 (2010). 
54


 Prop. U.C.C. § 9-316(h)(1) (2010).  The four-month period is shortened if the financing statement filed in 


the jurisdiction of the old location lapses before the expiration of the four-month period. 
55


 Prop. U.C.C. § 9-316(h)(2) (2010). 
56


 A change in location of a registered organization may be more likely to occur today if a registered 


organization organized in one state “converts” to a registered organization organized in another state.  The entity 
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post-relocation secured party considering extending credit to the debtor on the basis of a first 


priority security interest in the after-acquired property, and a buyer or a lessee of the after-


acquired property who is not a buyer in ordinary course or lessee in ordinary course, will need to 


do sufficient diligence to know to search for financing statements in the debtor’s original 


jurisdiction during the four month period following the debtor’s change of location to the new 


jurisdiction and, if the search discloses a conflicting financing statement, to obtain an appropriate 


release. 


 


  7. New Debtor 


 


 The amendments provide similar protection for a security interest in after-acquired 


property if a new debtor becomes bound by the original debtor’s security agreement and the new 


debtor is located in a different jurisdiction than the jurisdiction in which the original debtor was 


located.
57


  For example, if Old Debtor located in State A merges into New Debtor located in 


State B, under current Article 9 there is a grace period of up to one year for the secured party of 


Old Debtor to file a financing statement against New Debtor in State B to continue the 


effectiveness of the financing statement that the secured party filed in State A against Old 


Debtor.
58


  But the grace period applies only to a security interest that was perfected by filing in 


State A at the time of the merger.
59


  There is no grace period for perfection of any security 


interest that may attach to post-merger after-acquired property.
60


  Using an approach similar to 


that taken with respect to property acquired by a debtor after it relocates, the amendments 


provide for a grace period of up to four months in the case of such an interstate merger.
61


  


 


 As under current Article 9, a security interest in post-merger after-acquired property that 


is perfected solely by the financing statement filed by the secured party against Old Debtor in 


State A will be subordinate to a security interest of a competing secured party perfected by the 


filing of a financing statement against New Debtor in State B.
62


  This result for an interstate 


merger is consistent with the treatment of after-acquired property of a new debtor in the case of 


an intrastate merger.
63


 


 


                                                                                                                                                             
conversion statutes being adopted by a number of states refer to the converting entity as being the same entity as the 


resulting entity.   See COLO. REV. STAT. § 7-90-202(4) (2006) (“The resulting entity is the same entity as the 


converting entity.”); DEL. CODE. ANN. tit. 6, § 18-214(g) (2010) (“[T]he limited liability company shall be deemed 


to be the same entity as the converting other entity and the conversion shall constitute a continuation of the existence 


of the converting other entity in the form of a domestic limited liability company.”); 805 ILL. COMP. STAT. ANN. § 


180/37-15(a) (2010) (“A partnership or limited partnership that has been converted under this Article is for all 


purposes the same entity that existed before the conversion.”); MICH. COMP. LAWS ANN. § 450.4707(5) (2002) (“If a 


conversion under this section takes effect, the limited liability company is considered the same entity that existed 


before the conversion.”); VA. CODE ANN. § 13.1-1276(6)(b) (2010) (“The surviving entity is deemed to… be the 


same entity without interruption as the converting entity that existed prior to the conversion.”). 
57


 Prop. U.C.C. § 9-316(i) (2010). 
58


 U.C.C. § 9-316(a)(3) (2009). 
59


 U.C.C. § 9-316, cmt. 2 (2009). 
60


 Id. 
61


 Prop. U.C.C. § 9-316(i)(1) (2010).  As with a debtor’s change of location, the four-month period is cut 


short if the financing statement filed in the old jurisdiction lapses before the end of the four-month period. 
62


 Prop. U.C.C. § 9-326(a) (2010). 
63


 See U.C.C. § 9-508(b) (2009). 
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  8. Other Filing Related Changes 


 


 The amendments provide for other changes to the filing rules in Part 5 of Article 9: 


 


 Only an initial financing statement may indicate that the debtor is a transmitting utility, in 


which case the financing statement does not lapse.
64


  Current Article 9 suggests that an 


initial financing statement may be amended to indicate that the debtor is a transmitting 


utility.
65


  The statutory change will make the transmitting utility filing provision 


consistent with the public-finance and manufactured-home transactions filing provision
66


 


and will respond to IACA concerns about the operational difficulty for filing offices to 


capture such amendments and prevent the amended financing statements from being 


treated as having lapsed. 


 


 A filing office will no longer be permitted to reject a financing statement that fails to 


provide the type of organization of the debtor, the jurisdiction of organization of the 


debtor, or the organizational identification number of the debtor or a statement that the 


debtor has none.
67


  This information was not considered to be sufficiently useful in 


practice and often added cost and delay to the filing process. 


 


 The term “correction statement” as used in current Article 9
68


 has been changed to the 


more accurate “information statement”.
69


  Under the amendments, an information 


statement may, but need not, be filed by a secured party of record who believes that an 


amendment or other record relating to the financing statement of the secured party of 


record was filed by a person not entitled to do so.
70


  Under current Article 9 a correction 


statement may be filed only by the debtor.
71


 


 


 The uniform forms of initial financing statement and amendment have been updated to 


reflect the amendments.
72


 


 


 B. Changes Unrelated to Filing  


  


 The amendments contain some changes that are less connected to the filing rules in Part 5 


of Article 9. 


 


 Current section 9-406 renders unenforceable an anti-assignment term of a payment 


intangible or promissory note that secures an obligation.  By way of contrast, current 


section 9-408 permits a sale of a payment intangible or promissory note notwithstanding 


an anti-assignment term but does not require the account debtor or maker to attorn to or 


                                                 
64


 Prop. U.CC. § 9-515(f) (2010). 
65


 U.C.C. § 9-515(f) (2009). 
66


 See U.C.C. § 9-515(b)(referring to “an initial financing statement”). 
67


 Prop. U.C.C. § 9-516(b)(5) (2010). 
68


 U.C.C § 9-518 (2009). 
69


 Prop. U.C.C. § 9-518 (2010). 
70


 Prop. U.C.C. § 9-518(c) (2010). 
71


 U.C.C. § 9-518(a) (2009). 
72


 See Prop. U.C.C §§ 9-521(a)-(b) (2010). 
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otherwise recognize the buyer.  The amendments clarify that effectiveness of an anti-


assignment term of a payment intangible or promissory note in the case of a sale or other 


disposition of collateral under section 9-610 or an acceptance of collateral under section 


9-620 is governed by section 9-406 and not by section 9-408.
73


 


 


 The amendments modify the definition of the term “authenticate” to conform to the 


definitions of “sign” in Article 1 and Article 7.
74


 


 


 The amendments modify the definition of ‘certificate of title” to take into account state 


certificate of title systems that permit or require electronic records as an alternative to the 


issuance of certificates of title.
75


 


 


 The amendments modify the requirements for control of electronic chattel paper to 


conform them with those in Article 7 for electronic documents of title and in the Uniform 


Electronic Transactions Act for transferable records.  The result is that the new 


requirements set forth the current requirements as a “safe harbor” but permit other control 


systems as well.
76


 


 


 The amendments clarify that a registered organization organized under federal law, such 


as a national bank, that, by authorization under federal law, designates its main or home 


office as its location is located in the state of that office for purposes of Article 9.
77


  The 


provision is a confirmation of a clarification currently stated in the Official Comments.
78


 


 


 The amendments expand the list of collateral for which a licensee or buyer takes free of a 


security interest if the licensee or buyer gives value without knowledge of the security 


interests and before it is perfected.
79


 


 


 The amendments confirm that a secured party’s authorization to record an assignment of 


a mortgage securing a promissory note assigned to the secured party in order for the 


secured party to conduct a non-judicial foreclosure sale of the mortgaged real property 


applies when there is a default by the mortgagor.
80


  The language in current Article 9 


could arguably have been read to refer to a default by the assignor of the promissory note 


rather than by the mortgagor. 


 


 C. Transition Rules 


 


                                                 
73


 Prop. U.C.C. §§ 9-406(e), 9-408(b) (2010). 
74


 Prop. U.C.C. § 9-102(a)(7) (2010); see U.C.C. § 1-201(37) (2009); U.C.C. § 7-102(11) (2009). 
75


 Prop. U.C.C. § 9-102(a)(10) (2010). 
76


 Prop. U.C.C. § 9-105(a)-(b) (2010); see U.C.C. § 7-106 (2009) and Unif. Elec. Transactions Act § 16 


(1999) 
77


 Prop. U.C.C. § 9-307(f)(2) (2010) 
78


 U.C.C. § 9-307, cmt. 5 (2009). 
79


 Prop. U.C.C. § 9-317(d) (2010). 
80


 Prop. U.C.C. § 9-607(b)(2)(A) (2010). 
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 The amendments contain their own set of transition rules in Part 8 of Article 9.
81


  The 


transition rules for the amendments are modeled upon the transition rules used in connection 


with the 1998 revisions to Article 9 set forth in Part 7 of Article 9.   


 


 However, the transition rules for the amendments are somewhat shortened from those in 


Part 7 of Article 9 since the amendments, unlike the 1998 revisions, do not contemplate an 


expansion of the scope of Article 9 or a change in collateral category definitions.  Moreover, 


although the transition rules for the amendments do contemplate the possibility that the law 


governing perfection may change under the amendments because the location of a debtor may 


change under the amendments, the category of cases in which the law governing perfection will 


change is much narrower than under the 1998 revisions and will likely be applicable only to a 


Massachusetts type business trust.  


 


 The transition rules for the amendments are summarized on the Exhibit to this paper. 


 


IV. A SUMMARY OF THE AMENDMENTS TO THE OFFICIAL COMMENTS THAT 


ARE INDEPENDENT OF THE AMENDMENTS TO THE STATUTE 


 


 In addition to changes to the Official Comments explaining the statutory amendments, 


the JRC is offering a set of amendments to the Official Comments that further explain statutory 


provisions that are not being amended.  


 


 At the time of this writing, the Reporter and the Chair are still completing some revisions 


to the Official Comments.  The amendments to the Official Comments should, though, be 


completed in the fall of 2010.  When completed, they will be posted on the web sites of the 


sponsoring organizations for a 60-day comment period.  If any objection is raised that cannot be 


settled by alternative language, the objection will be referred to the PEB for resolution.  If the 


matter is viewed by the PEB as one that it cannot resolve or is otherwise viewed by the PEB as 


of significant importance, the PEB may refer the matter to the sponsoring organizations. 


 


 Even though work remains at this time to complete the changes to the Official 


Comments, some changes may be briefly summarized in substance at this point in the process.  It 


is expected that the Official Comments will explain the following:  


 


 A. Scope 


 


 The subjective intent of the parties is irrelevant to establish the characterization of a 


transaction as being within the scope of Article 9.  For example, the subjective intent of the 


parties to a transaction that it is a “true lease” is not relevant to the determination of whether the 


transaction is a true lease governed by Article 2A or a secured transaction governed by Article 9. 


 


 B. Definitions 


 


 In the definition of “account” in section 9-102(a)(2) a “right to payment arising out of a 


credit or charge card” refers to the right of the card issuer to receive payment from the card 


                                                 
81


 See Prop. U.C.C. §§ 9-801-808 (2010). 
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holder as account debtor and does not refer to the obligation of the merchant bank to pay the 


merchant for the settlement transaction for which the card was used. 


 


 A certificate of title may qualify as a “certificate of title” in section 9-102(a)(10) even if 


the certificate of title statute does not expressly state any connection between an indication of a 


security interest on the certificate of title and the concept of perfection under Article 9. 


 


 The “registered form” requirement in section 8-102(a)(15) for an obligation, share, 


participation or other interest to qualify as a “security” means that books must be maintained by 


or on behalf of the issuer for the purpose of registering transfers.  The requirement is not met if 


the books are maintained for a purpose other than registering transfers or if books could be 


maintained by or on behalf of the issuer for the purpose of registering transfers but are not.  The 


Comment rejects the holding of Highland Capital Management LP v. Schneider.
82


 


 


 A sale of rights to payment under a lease is a sale of chattel paper.  The Comment rejects 


the alternative holding of Commercial Money Center that a sale of rights to payment under a 


lease is a sale of payment intangibles.
83


 


 


 While tangible chattel paper may be converted into electronic chattel paper, the reverse 


may be true as well: electronic chattel paper may be converted into tangible paper. 


 


 C. Filing 


 


 The name of the debtor to be provided on a financing statement in order for the financing 


statement to be sufficient is the debtor’s “correct name”, even if the debtor is known in some 


contexts by a nickname or trade name. 


 


 An authorization to file an amendment under section 9-509(d) need not be in an 


authenticated record even though the parties may wish to obtain and retain an authenticated 


record authorizing the filing.  


 


 If the debtor “converts” from one type of entity to another (e.g., a limited partnership is 


converted into a limited liability company), then non-UCC law determines whether the 


converting entity is the same or a different entity than the resulting entity.  If other law is unclear 


on this issue and the resulting organization is located in the same state as the pre-conversion 


debtor but has a name different from the name of the pre-conversion debtor under which a 


financing statement was filed, it would be prudent for the secured party protect itself against 


either outcome as if the resulting entity were both the same as, and a different entity than, the 


pre-conversion debtor.  To do this the secured party should add the resulting organization as an 


additional debtor on the financing statement.  The secured party may also, as a matter of 


prudence, file a new financing statement against the resulting organization. 


 


 D. Perfection by Control 


 


                                                 
82


 8 N.Y. 3d 406, 414-15 (2007). 
83


 350 B.R. 465, 481 (B.A.P. 9th Cir. 2006). 







A/73394284.12  17 


 If a depositary bank acts as agent for a syndicate of lenders to a borrower who has 


granted a security interest to the agent for the benefit of lenders in a deposit account maintained 


by the borrower with the depositary bank, the agent’s security interest is perfected automatically 


by control under section 9-104(a)(1).  It is not necessary for the depositary bank to enter into a 


control agreement with itself in its separate capacity as agent under section 9-104(a)(2) in order 


for the security interest to be perfected by control. 


 


 The failure of section 9-104(a) to contain a provision analogous to section 8-106(d)(3) 


does not suggest that a person with control of a deposit account may not also act as agent for a 


third party in order to perfect the secured party’s security interest by control through the agent.
84


  


 


 If chattel paper consists of both tangible and electronic records, a secured party’s security 


interest is perfected by control when it possesses the tangible records and has control of the 


electronic records.  


 


 E. Priority 


 


 If the filing of a financing statement that was not authorized by the debtor at the time of 


filing is later ratified by the debtor in a security agreement describing the collateral indicated on 


the financing statement or otherwise, priority of the perfection of the security interest by filing 


dates from the time of the filing, not from the time of ratification. 


 


 If two security interests in the same original collateral are entitled to a priority in 


proceeds under section 9-322(c)(2), the security interest that was senior in the original collateral 


is senior in the proceeds. 


 


 F. Enforcement 


 


 Under section 9-610(c) a secured party may not, with certain exceptions, purchase 


collateral at its own private disposition.  A purchase by the secured party at its own private 


disposition under circumstances not permitted by section 9-610(c) is a “strict foreclosure” under 


sections 9-620, 9-621 and 9-622.  These provisions may be not be waived by the debtor except as 


provided in section 9-624(b). 


 


 A public or private disposition may be conducted over the Internet.  If the disposition 


over the Internet is a public disposition, a notification complies with section 9-613(1)(E)’s 


requirement that the notification state the time and place of the public disposition if it states the 


time when the disposition is scheduled to begin and the electronic location of the disposition, 


such as the Uniform Resource Locator (URL). 


 


 Federal or other state law may impose disposition notification requirements on the 


secured party in addition to those set forth in section 9-611. 


 


 G. Choice of Law 


 


                                                 
84


 See U.C.C § 1-103 (2009). 
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 A fixture filing against a transmitting utility must be made in the central filing office of 


the state in which the fixtures are located.  If fixtures are located in more than one state, a fixture 


filing may need to be made in the central filing office of each state in which fixtures are located. 


 


 H. Other Comments 


 


 An “in lieu” initial financing statement filed under section 9-706 is effective, even though 


it contains minor errors or omissions, if the financing statement is not seriously misleading under 


section 9-506. 
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EXHIBIT 


 


 


Summary of the Transition Rules for the 2010 Amendments to Article 9 of the Uniform 


Commercial Code 


 


 The transition rules for the 2010 amendments to Article 9 of the Uniform Commercial 


Code are contained in a new Part 8 to Article 9.  The section references below are to the sections 


of the new Part 8, UCC §§ 9-801 et seq.  The following is a summary of the transition rules. 


 


1. Amendments Effective Date   


The amendments establish a uniform effective date of July 1, 2013 (the “Amendments 


Effective Date”).  §9-801.  Unless otherwise provided in Part 8, the amendments will apply, as of 


the Amendments Effective Date, to all transactions within their scope, even if a transaction was 


entered into prior to the Amendments Effective Date.  §9-802(a).  This paper refers to Article 9 


as in effect immediately before the Amendments Effective Date as “Pre-amended Article 9” and 


to Article 9 as amended by the 2010 amendments on and after the Amendments Effective Date as 


“Amended Article 9”. 


2. Pre-Amendments Effective-Date Causes of Action   


The amendments do not affect causes of action in litigation that is pending on the 


Amendments Effective Date.  §9-802(b). 


3. Pre-Amendments Effective-Date Security Interests Perfected under Pre-amended 


Article 9   


A security interest that is perfected under Pre-amended Article 9 before the Amendments 


Effective Date may or may not meet the requirements for perfection under Amended Article 9. 


Requirements Met under Amended Article 9.  A security interest perfected under 


Pre-amended Article 9, and for which the requirements for attachment and perfection are 


met under Amended Article 9 on the Amendments Effective Date, remains perfected 


under Amended Article 9.  §9-803(a). 


Requirements not Met under Amended Article 9: Generally.  If the security 


interest was perfected under Pre-amended Article 9, but the requirements for perfection 


are not met under Amended Article 9 on the Amendments Effective Date, the security 


interest, with one exception described below for a security interest perfected by filing 


under Pre-amended Article 9, remains perfected for a period of one year following the 


Amendments Effective Date.  The perfection of the security interest will lapse if the 


requirements for perfection under Amended Article 9 are not satisfied by the end of that 


one-year period.  §9-803(b). 


Requirements not Met under Amended Article 9: Perfection by Filing under Pre-


amended Article 9.  If a security interest is perfected by filing under Pre-amended Article 


9 before the Amendments Effective Date, but the requirements for perfection are not met 
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under Amended Article 9 on the Amendments Effective Date, the one-year post-


Amendments Effective Date grace period for maintaining perfection under Amended 


Article 9 does not apply.  §9-803(b) (“Except as otherwise provided in Section 9-805”).  


The maintenance of perfection, on and after the Amendments Effective Date, of a 


security interest perfected by filing under Pre-amended Article 9 is addressed separately 


in §§9-805 and 9-806 as discussed in point 5 below. 


4. Pre-Amendments Effective-Date Unperfected Security Interests  


A security interest that was unperfected under Pre-amended Article 9, and for which the 


requirements for perfection are not met under Amended Article 9 on the Amendments Effective 


Date, is not perfected under Amended Article 9 until Amended Article 9’s perfection 


requirements are satisfied.  §9-804(2). 


5. Perfection by Pre-Amendments Effective-Date Filing   


A filed financing statement that was effective to perfect a security interest in collateral 


under Pre-amended Article 9 may or may not be effective to perfect a security interest in that 


collateral under Amended Article 9. 


Pre-Amendments Effective-Date Filing Effective under Amended Article 9.  If a 


financing statement filed in a jurisdiction and office before the Amendments Effective 


Date, whether or not effective under Pre-amended Article 9, would, if filed in that 


jurisdiction and office on the Amendments Effective Date, be effective to perfect a 


security interest under Amended Article 9, the filing is given effect under Amended 


Article 9.  §9-805(a).  The filing may be continued, on or after the Amendments Effective 


Date, by the filing of a continuation statement in that jurisdiction and office only if the 


continuation statement, together with other filing office records relating to the financing 


statement, satisfy the requirements of Part 5 of Amended Article 9 for an initial financing 


statement.  §§9-805(c) and (e).  The continuation statement, to be effective, must be filed 


within the six-month period prior to the lapse of the financing statement.  §9-515(d). 


Pre-Amendments Effective-Date Filing Not Effective under Amended Article 9.  If 


a financing statement filed in a jurisdiction and office before the Amendments Effective 


Date that was effective to perfect a security interest under Pre-amended Article 9 would, 


if filed on the Amendments Effective Date, be ineffective to perfect that security interest 


under Amended Article 9, the filing is nevertheless given effect under Amended Article 9 


until the earlier to occur of the financing statement’s normal lapse (without regard to any 


continuation statement filed on or after the Amendments Effective Date) and June 30, 


2018.  §9-805(b).  If a financing statement designating the debtor as a transmitting utility 


filed in a jurisdiction and office before the Amendments Effective Date that was effective 


to perfect a security interest under Pre-amended Article 9 would, if filed on the 


Amendments Effective Date, be ineffective to perfect that security interest under 


Amended Article 9, the filing is given effect until June 30, 2018.  § 9-805(d).  To avoid 


lapse and in order to continue the original financing statement, an initial financing 


statement (an “in lieu” initial financing statement), referring to the original financing 
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statement to be continued, must be filed under §9-806 in the jurisdiction and office 


required by Amended Article 9.   


Continuation: Other Requirements.  A continuation statement filed on or after the 


Amendments Effective Date, together with any other records already on file in the filing 


office pertaining to the related financing statement, as well as an “in lieu” initial 


financing statement filed as a continuation under §9-806, must generally satisfy the other 


requirements for an initial financing statement under Part 5 of Article 9.  For example, If 


a financing statement filed in a jurisdiction and office before the Amendments Effective 


Date that was effective to perfect a security interest under Pre-amended Article 9 would, 


if filed on the Amendments Effective Date, be ineffective to perfect that security interest 


under Amended Article 9 because amended section 9-503 requires that the financing 


statement provide a different name for the debtor, the debtor’s name on the financing 


statement should be amended so that the name is sufficient under amended section 9-503 


before the financing statement is continued in the same jurisdiction and office.  A debtor 


name change financing statement amendment is more likely to be required under the 


transitions rules for the 2010 amendments than the filing of an lieu initial financing 


statement.  This is because the 2010 amendments, unlike the 1998 revisions, contain only 


minimal changes in the choice-of-law rules that would require the filing of an in lieu 


initial financing statement.  


6. Initial Financing Statement as a Continuation: the “In Lieu” Initial Financing 


Statement   


If a financing statement filed before the Amendments Effective Date remains effective on 


the Amendments Effective Date although filed in a jurisdiction and office that would not have 


been the jurisdiction or office required for perfection of the security interest by filing under 


Amended Article 9, that financing statement, to avoid lapse, must be continued as an “in lieu” 


initial financing statement in the jurisdiction or office required by Amended Article 9. 


Requirements.  An “in lieu” initial financing statement must satisfy the filing 


requirements of Part 5 of Amended Article 9.  In addition, in order to put subsequent 


searchers on notice that the “in lieu” initial financing statement was intended to continue 


the original financing statement filed in a different jurisdiction and office, the “in lieu” 


initial financing statement must identify the original filing by filing office, dates of filing 


and filing numbers (both for original filing and the most recent continuation statement, if 


any, of the original filing) and must indicate that the original filing remains effective.  §9-


806(c).  Upon the Amendments Effective Date, the secured party is authorized by the 


debtor to file any “in lieu” initial financing statement necessary to continue by filing the 


perfection of the secured party’s security interest created under Pre-amended Article 9.  


§9-808(2). 


Timing of Filing.  The “in lieu” initial financing statement may be filed at any 


time before lapse of the original filing, even before the normal six-month period prior to 


lapse.  Cf. Official Comment 1 to §9-706.  The secured party may make an “in lieu” initial 


financing statement filing even before the Amendments Effective Date assuming that the 


debtor has authorized the filing.  Cf. Official Comment 1 to §9-706. 
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Period of Effectiveness.  An “in lieu” initial financing statement filed on or after 


the Amendments Effective Date is scheduled to lapse upon the expiration of the period 


for the effectiveness of the financing statement set forth in §9-515 of Amended Article 9.  


§9-806(b)(2).  An “in lieu” initial financing statement filed before the Amendments 


Effective Date is scheduled to lapse upon the expiration of the period for the 


effectiveness of the financing statement set forth in  §9-515 of Pre-amended Article 9.  


§9-806(b)(1). 


7. Amendments to Pre-Amendments Effective-Date Financing Statements 


Generally.  An amendment (other than a continuation as discussed above) made 


on or after the Amendments Effective Date to a financing statement filed before the 


Amendments Effective Date must be filed in the jurisdiction and office required by 


Amended Article 9 for perfection of the security interest by filing.  §9-807(b)(first 


sentence).  If the financing statement was filed in the jurisdiction and office required 


under Amended Article 9, then the financing statement may be amended by the filing of 


an amendment in that office.  §9-807(c)(1).  If, however, the financing statement was not 


filed in the jurisdiction and office required by Amended Article 9, the financing statement 


must be amended by means of the filing of an “in lieu” initial financing statement filed in 


the jurisdiction and office required by Amended Article 9.  The amendment may be made 


by filing the “in lieu” initial financing statement with the modified information, or the “in 


lieu” initial financing statement may be filed first and then amended to reflect the 


modified information.  §§9-807(c)(2) and (3). 


Alternative Technique for Termination.  As an alternative, it may be possible to 


file a termination statement in the office in which the related financing statement filed 


before the Amendments Effective Date was filed.  §9-807(e).  However, if the financing 


statement was not filed in the jurisdiction and office required by Amended Article 9, the 


termination statement may be filed only if the financing statement was not already 


continued by an “in lieu” initial financing statement filed in the jurisdiction and office 


required by Amended Article 9.  §9-807(e)(“unless…”).  Moreover, the termination 


statement must be one that is effective under the law of the jurisdiction in which the 


financing statement filed before the Amendments Effective Date was filed.  §9-


807(b)(second sentence). 


8. Priority   


Amended Article 9 determines priorities that were not established under Pre-amended 


Article 9 before the Amendments Effective Date.  Accordingly, an attached security interest that 


was not perfected under Pre-amended Article 9 may not, merely by Amended Article 9 


becoming effective and causing that security interest to become perfected, obtain priority over a 


competing perfected security interest to which it was junior under Pre-amended Article 9.  §9-


809(a).  Moreover, the priority of a security interest that attached on or after the Amendments 


Effective Date and which was perfected by the filing of a financing statement filed before the 


Amendments Effective Date dates from the Amendments Effective Date, not from the date of the 


earlier filing, if the earlier filing would have been ineffective to perfect the security interest under 


Pre-amended Article 9.  §9-809(b). 
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The Survey that follows highlights the most important and interesting judicial decisions of 2009 dealing with
domestic and international sales of goods, personal property leases, payments, letters of credit, documents of
title, investment securities, and secured transactions. Also of some note are the legislative developments. Spe-
cifically, the Joint Review Committee for Article 9 completed its work and by the time this Survey is printed,
the U.C.C. sponsors will likely have approved the changes proposed. In addition, the Study Committee on Pay-
ment Issues has continued to explore the prospect of overhauling payments law to better accommodate electron-
ic transactions and harmonize the rules applicable to different payment mechanisms. Finally, the Uniform Law
Commission began work on a new Uniform Certificate of Title for Vessels Act. That act is intended to bring
uniformity to an area in which it is needed and to harmonize state certificate of title laws with both federal laws
regarding vessels and Article 9, all in an effort to impede theft and facilitate boat financing.


The payments and vessel titling projects are still a long way from completion, and preliminary information
about them is available online. [FN1] The revisions to Article 9 are now complete, [FN2] and are summarized
below.


REVISIONS TO ARTICLE 9


PERFECTION ISSUES


1. Article 9 currently provides that the name of a registered organization is the name indicated on the public
record of the jurisdiction of organization. [FN3] Unfortunately, in some states the name listed on the debtor's or-
ganizational documents--e.g., its articles of incorporation--may not perfectly match the name entered in the
state's electronic database of names of registered organizations. The differences may result from error during
entry of the name or from a limitation on the size of the name field in the database. To deal with this, a new
defined term has been created: “public organic record,” [FN4] and the name of the registered organization will
be the name stated to be the debtor's name on the document filed with or issued by the state to form the re-
gistered organization, not the name in the electronic database. [FN5]


2. Much of the Joint Review Committee's deliberations concerned the name of an individual debtor. There
have been roughly a dozen published decisions about what an individual debtor's name is. While the decisions
reveal no great confusion among the courts, [FN6] several states have enacted non-uniform amendments to deal
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with the perceived uncertainty about the correct name of an individual. [FN7] To stem the tide of non-uniform
amendments, the Joint Review Committee was compelled to act. Unable to reach consensus on a single plan, the
Committee proposed giving states two alternatives from which to pick. [FN8] Alternative A, known as the
“only-if” rule, requires filers to use the name on the debtor's driver's license, if the license has not on its face ex-
pired and the license is issued by the state in which the debtor is located. If the debtor does not have such a
driver's license, the filer must use either the individual name of the debtor (i.e., whatever the debtor's name is
under current law) or the debtor's surname and first personal name. [FN9] Alternative B, known as the “safe har-
bor” rule, leaves intact the requirement that the financing statement use the debtor's “individual name,” but
provides that the name on the driver's license will also be sufficient. If the debtor does not have a current driver's
license issued by the state in which the debtor is located, using the debtor's surname and first personal name will
be sufficient. [FN10]


The amendments make a correlative change to section 9-507(c), altering its voice from active to passive. In-
stead of dealing with situations in which “a debtor changes its name,” the provision will apply whenever the
name of the debtor changes. [FN11] This was done to make clear that a change in an individual debtor's driver's
license might qualify as a name change. [FN12]


3. If collateral is held in trust, there may be uncertainty as to whether the debtor is the trustee or the trust it-
self. This makes identifying the name of the debtor in a financing statement somewhat difficult. To simplify this,
the amendments provide that if the collateral is held in a trust that is a registered organization, the name of the
registered organization should be used as the name of the debtor. [FN13] If the trust is not a registered organiza-
tion, the financing statement must (i) provide as the name of the debtor the name specified as the name of the
trust in the trust's organic record; or (ii) if the trust's organic records do not specify the name, the name of the
settlor or testator and additional information sufficient to distinguish the trust from other trusts having the same
settlor or testator. In either case, the financing statement must also indicate that the collateral is held in trust.
[FN14]


4. Article 9 currently provides that perfection by filing continues for four months after the jurisdiction in
which the debtor is located changes. [FN15] However, this temporary period of perfection applies only with re-
spect to collateral owned by the debtor at the time of the change. Even if the security interest attaches to after-
acquired collateral, there is currently no perfection with respect to such new collateral unless and until the se-
cured party perfects pursuant to the law of the new jurisdiction. The amendments change this by giving the filer
perfection for four months in collateral acquired post-move. [FN16] A similar change is made with respect to a
new debtor: that is, a successor by merger. The new rule provides for temporary perfection in collateral owned
by the successor before the merger or collateral acquired by the successor within four months after the merger.
[FN17]


5. Article 9 authorizes the filing office to reject a financing statement that identifies the debtor as an organiz-
ation if the financing statement fails to indicate (i) what type of organization the debtor is; (ii) the jurisdiction of
organization; or (iii) the debtor's organizational identification number (or indication that the debtor has none).
[FN18] Because the Committee concluded that this information serves no real purpose, the amendments delete
the authorization to reject a financing statement that omits any of this information. [FN19]


6. Article 9 requires that a filed financing statement be authorized by the debtor, although it also provides
that by authenticating a security agreement the debtor in fact authorizes the secured party to file a financing
statement that describes the collateral listed in the security agreement. [FN20] Article 9 also expressly author-
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izes a secured party to file a financing statement before the security agreement is executed or the security in-
terest attaches. [FN21] These rules are in some tension with each other when a prospective lender files a finan-
cing statement without the debtor's authorization and the debtor later accepts a loan and authenticates a security
agreement, thereby authorizing the filing. Does the later authorization have retroactive effect? The common law
of agency normally prohibits a retroactive ratification from impairing the rights of any third party that arose pri-
or to the ratification, [FN22] and thus suggests that retroactive authorization could, at best, make the filer's pri-
ority date the moment of authorization, not the earlier time of filing. However, a rather cryptic comment to sec-
tion 9-509 indicates that the priority issue is governed by Article 9, not by other things, such as the law of retro-
active ratification. [FN23] The amendments add a new comment to section 9-322, the provision dealing with pri-
ority among competing secured parties, to make it even more clear a financing statement that was unauthorized
when filed but which is subsequently authorized is as effective as if authorized when filed. [FN24] As the com-
ment explains, because the notice function of a financing statement is served regardless of whether the financing
statement was authorized when filed, subsequent authorization makes the financing statement fully effective
from the date filed.


7. The amendments substantially modify the standard for control of chattel paper, to make it comport with
section 16 of the Uniform Electronic Transactions Act. The new standard is whether “a system employed for
evidencing the transfer of interests in the chattel paper reliably establishes the secured party as the person to
which the chattel paper was assigned.” [FN25] The current standard will become a safe harbor. [FN26]


ENFORCEMENT ISSUES


8. Section 9-406(d) contains a broad override of contractual restrictions on assignment of receivables. Sec-
tion 9-408(a) contains a similar, but narrower, override; it makes the assignment effective but leaves the assign-
ee with no direct ability to enforce the assigned receivable against the account debtor or other obligor. The
broader rule applies to security interests that secure an obligation if the receivable assigned is an account, chattel
paper, payment intangible, or promissory note. [FN27] It also applies to sales of accounts and chattel paper. The
narrower rule applies to sales of payment intangibles and promissory notes. [FN28] Unfortunately, what remains
unclear under current law is which rule applies if a payment intangible or promissory note secures an obligation
and the secured party forecloses by selling it or by conducting a strict foreclosure. The amendments make it
clear that the broader restriction applies. [FN29] That is, if the underlying transaction was subject to the broader
restriction, then any enforcement of the security interest is also subject to the broader restriction.


9. Section 9-607 authorizes the secured party to collect on the collateral after default. [FN30] If the collater-
alized receivable is secured by a mortgage on real property, and applicable law allows the mortgage to be fore-
closed upon non-judicially, section 9-607 also authorizes the secured party to proceed non-judicially if it
provides a sworn affidavit in recordable form stating that “a default has occurred.” [FN31] Unfortunately, that
phrase is ambiguous: it could mean a default on the secured obligation or a default on the mortgage obligation.
The amendments add language to make clear it means a default on the mortgage obligation. [FN32] A Reporter's
Note adds that this was what the original language has always meant and thus this does not represent a change in
the law. [FN33]


10. Article 9 requires that the secured party normally send notification of the time and place of any planned
public disposition of the collateral. [FN34] It is not entirely clear what is required in the context of an internet
auction. [FN35] The amendments add a comment that a notification satisfies the statutory standard if it “states
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the time when the disposition is scheduled to begin and states the electronic location.” [FN36]


OTHER ISSUES


11. The amendments modify the definition of “certificate of title” to include electronic certificates main-
tained by the issuer as an alternative to a paper certificate. [FN37]


12. Section 9-518 authorizes the debtor to file a correction statement: a claim that a financing statement filed
against it was in fact unauthorized. [FN38] The correction statement has no legal effect, but it does put in the
public record the debtor's claim that the financing statement was wrongfully filed. The amendments change sec-
tion 9-518 in several ways. First, to avoid any suggestion that such a statement has legal effect, it is no longer
called a “correction statement,” but is instead referred to as an “information statement.” [FN39] Second, the
amendments authorize the secured party of record to file an information statement. [FN40] The reason for this is
that while the debtor may wish to inform people that a financing statement was unauthorized, the secured party
may want to inform people that an amendment or termination statement was unauthorized. The comments make
clear that the secured party has no duty to file an information statement, even if it knows of the unauthorized fil-
ing. [FN41]


13. A few years ago, the decision in In re Commercial Money Center, Inc. [FN42] set off a wave of contro-
versy. The court in that case indicated that a lessor's right to payment on chattel paper leases, if stripped off and
assigned, would not be chattel paper. [FN43] The amendments add a comment expressly disavowing the court's
opinion on this issue. [FN44]


14. The old version of Article 9 applied to “any transaction (regardless of its form) which is intended to cre-
ate a security interest in personal property.” [FN45] The drafters of revised Article 9 purposefully omitted the
reference to intent in an effort to signal that the economic substance of the transaction is what matters. To make
this even clearer, the amendments insert in the comment the statement that: “the subjective intention of the
parties with respect to the legal characterization of their transaction is irrelevant to whether this Article applies.”
[FN46]


15. Two years ago, the New York Court of Appeals issued its notorious ruling in Highland Capital Manage-
ment LP v. Schneider. [FN47] In that case, the court held that a series of privately issued promissory notes were
“securities”--and therefore a contract to sell them was exempt from the statute of frauds in the prior version of
Article 1--because they could have been registered on the books and records of the issuer. [FN48] The decision
is simply wrong and a new comment expressly so states. [FN49]


EFFECTIVE DATE


The amendments are slated to have a uniform effective date of July 1, 2013. [FN50]


[FNa1]. Russell A. Hakes is a Professor of Law at Widener University School of Law in Wilmington, Delaware.
Stephen L. Sepinuck is a Professor of Law at Gonzaga University School of Law in Spokane, Washington. Pro-
fessors Hakes and Sepinuck are the editors of this year's Uniform Commercial Code Survey.
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[FN1]. See Gonzaga University School of Law, Commercial Law Center, http://
www.law.gonzaga.edu/Centers-Programs/commercial_law_center/links_resources.asp (last visited May 27,
2010).


[FN2]. See JOINT REVIEW COMM. FOR ARTICLE 9 OF THE UNIF. COMMERCIAL CODE, UNIFORM
COMMERCIAL CODE ARTICLE 9, SECURED TRANSACTIONS, TENTATIVE DRAFT NO. 1 (Apr. 1,
2010), available at http:// www.law.upenn.edu/bll/archives/ulc/ulc.htm#ucc9 [hereinafter “Proposed Amend-
ments”].


[FN3]. U.C.C. § 9-503(a)(1) (2008).


[FN4]. See Proposed Amendments § 9-102(a)(67A).


[FN5]. See Proposed Amendments § 9-503(a)(1), (f).


[FN6]. For example, two cases involved misspellings which rendered a filed financing statement ineffective. See
In re Fuell, No. 06-40550, 2007 WL 4404643 (Bankr. D. Idaho Dec. 13, 2007) (spelling the debtor's last name
“Fuel” instead of “Fuell”); Pankratz Implement Co. v. Citizens Nat'l Bank, 130 P.3d 57 (Kan. 2006) (listing the
debtor's first name as “Roger” instead of “Rodger”). Similarly, several others involved a financing statement
that used a nickname or shortened version of an individual debtor's name. The clear consensus of these cases is
that this too is ineffective. See In re Kinderknecht, 308 B.R. 71 (BAP 10th Cir. 2004) (“Terry J. Kinderknecht”
instead of “Terrance Joseph Kinderknecht”); In re Larsen, No. 09-00219-lmj7, 2010 WL 909138 (Bankr. S.D.
Iowa Mar. 10, 2010) (“Mike D. Larsen” instead of “Michael D. Larsen”); In re Jones, No. 05-16909, 2006 WL
3590097 (Bankr. D. Kan. Dec. 7, 2006) (“Chris Jones” instead “Christopher Gary Jones”); In re Borden, 353
B.R. 886 (Bankr. D. Neb. 2006) (“Mike Borden” instead of “Michael R. Borden”), aff'd, No. 4:07CV3048, 2007
WL 2407032 (D. Neb. Aug. 20, 2007); In re Berry, No. 05-14423, 2006 WL 2795507 (Bankr. D. Kan. Sept. 26,
2006), opinion supplemented, 2006 WL 3499682 (Dec. 1, 2006) (“Mike” instead of “Michael”). But see Peoples
Bank v. Bryan Bros. Cattle Co., 504 F.3d 549 (5th Cir. 2007) (“Louie Dickerson” instead of “Brooks L. Dicker-
son” was effective because the debtor held himself out to the community as Louie Dickerson and frequently
used his nickname in business affairs).


[FN7]. Tennessee, Texas, and Virginia all made the name on the debtor's driver's license a safe harbor. TENN.
CODE ANN. § 47-9-503(a)(4) (Supp. 2009); TEX. BUS. & COM. CODE ANN. § 9.503(a)(4) (Vernon Supp.
2009); VA. CODE ANN. § 8.9A-503(a)(4) (Supp. 2009). Nebraska took a different approach. It amended its
version of section 9-506(c) to provide that an error in the debtor's name is not seriously misleading if a search
under the debtor's correct last name reveals the filing. See NEB. REV. STAT. U.C.C. § 9-506(b) (Supp. 2008).
More recently, however, it delayed the effective date of this new rule to give the Code's sponsoring organiza-
tions more time to craft a uniform solution to the problems surrounding uncertainty about an individual debtor's
name. See id. § 9-506.


[FN8]. See Proposed Amendments § 9-503(a)(4), (5), (6).


[FN9]. Id.


[FN10]. Id.


[FN11]. See id. § 9-507(c).
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[FN12]. See id. § 9-503 Reporter's Note.


[FN13]. See id. § 9-502(a)(1).


[FN14]. See id. § 9-503(a)(1), (3).


[FN15]. See U.C.C. § 9-316(a)(2) (2008).


[FN16]. See Proposed Amendments § 9-316(h).


[FN17]. See id. § 9-316(i). See also id. § 9-326(a), (b) (preserving the priority of creditors who filed against the
new debtor by subordinating the security interest of those creditors who are perfected only by a filing against the
original debtor).


[FN18]. See U.C.C. § 9-516(b)(5) (2008).


[FN19]. Proposed Amendments § 9-516.


[FN20]. U.C.C. § 9-509(a), (b) (2008).


[FN21]. See id. § 9-502(d).


[FN22]. See RESTATEMENT (THIRD) OF THE LAW OF AGENCY § 4.02 (2006).


[FN23]. U.C.C. § 9-509 cmt. 3 (2008).


[FN24]. Proposed Amendments § 9-322 cmt. 4.


[FN25]. See Proposed Amendments § 9-105(a).


[FN26]. See id. § 9-105(b).


[FN27]. See U.C.C. § 9-406(d)(1), (2) (2008).


[FN28]. See id. § 9-408(a), (d).


[FN29]. Proposed Amendments § 9-406.


[FN30]. U.C.C. § 9-607(a) (2008).


[FN31]. Id. § 9-607(b)(2).


[FN32]. Proposed Amendments § 9-607(b).


[FN33]. Id. § 9-607 Reporter's Note.


[FN34]. See U.C.C. §§ 9-611(b), 9-613(1)(E) (2008).


[FN35]. See Michael Korybut, Online Auctions of Repossessed Collateral Under Article 9, 31 RUTGERS L.J.
29 (1999). See also Moore v. Wells Fargo Constr., 903 N.E.2d 525, 533 (Ind. Ct. App. 2009) (notification of a
public internet sale that includes the web address of the auction and the physical address of the auction company
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satisfies the requirement that it identify the location of the sale).


[FN36]. Proposed Amendments § 9-613 cmt. 3.


[FN37]. Id. § 9-102(a)(10).


[FN38]. See U.C.C. § 9-518 (2008).


[FN39]. Proposed Amendments § 9-518.


[FN40]. Id.


[FN41]. Id. § 9-518 cmt. 2.


[FN42]. 350 B.R. 465 (9th Cir. BAP 2006).


[FN43]. See id. at 480-81.


[FN44]. Proposed Amendments § 9-102 cmt. 5d.


[FN45]. U.C.C. § 9-102(1)(a) (1997) (superceded).


[FN46]. Proposed Amendments § 9-109 cmt. 2.


[FN47]. 8 N.Y.3d 406 (2007).


[FN48]. See id. at 411-16.


[FN49]. Proposed Amendments § 8-103 cmt. 9.


[FN50]. Id. § 9-801.
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2010 Amendments to UCC Article 9 


Summary of Alternative Sections in 9-503(a) 


 


Name to be Provided on a Financing Statement When the Debtor is an Individual 


 


 Some courts have struggled with the question of what name a financing statement must 


provide for an individual debtor in order for the debtor’s name on the financing statement to be 


sufficient.
1
  The problem arises because an individual does not typically have a single name.


2
  


The individual’s name on his or her birth certificate, driver’s license, passport, tax return or 


bankruptcy petition may all be different.
3
  Moreover, the debtor may be known in his or her 


community by a name that is not reflected on any official document.
4
  It would appear that most 


cases decided under the 1998 revisions to Article 9 and finding the individual debtor’s name 


provided on the financing statement to be insufficient have involved the secured party making a 


filing error rather than being uncertain as to the debtor’s actual name.
5
  Nevertheless, the cases 


have created a level of uncertainty that has led secured parties to search and file financing 


statements under multiple names. 


 


                                                 
1
 E.g., “Although [KAN. STAT. ANN.] § 84-9-503 specifically sets parameters for listing a debtor’s name in 


a financing statement when the debtor is an entity, it does not provide any detail as to the name that must be 


provided for an individual debtor-it simply states that the ‘name of the debtor should be used.’” Clark v. Deere & 


Co. (In re Kinderknecht), 308 B.R. 71, 75 (B.A.P. 10th Cir. 2004); “[I]n the case of an individual debtor, no specific 


rule or guidance is given concerning what constitutes a sufficient debtor ‘name’…revised Article 9 makes no 


attempt to resolve the many issues that can arise with respect to human names.” Nazar v. Bucklin Nat’l Bank (In re 


Erwin), 50 U.C.C. Rep. Serv. 2d 933, 2003 WL 21513158, at *7 (Bankr. D. Kan. June 27, 2003). 
2
 See Morris v. Snap-on Credit, LLC (In re Jones), 2006 WL 3590097, at *3 (Bankr. D. Kan. Dec. 7, 2006) 


(finding the secured party’s financing statement filed under the debtor’s nickname, Chris Jones, instead of the 


debtor’s full legal name, Christopher Gary Jones, to be ineffective); Morris v. Snap On Credit, L.L.C. (In re 


Stewart), 2006 WL 3193374, at *2 (Bankr. D. Kan. Nov. 1, 2006) (holding that the financing statement should have 


provided the debtor’s full legal name, Richard Morgan Stewart, IV, as it appeared on his birth certificate and other 


public records, even though the debtor signed an application for credit as “Richard M. Stewart,” a security 


agreement as “Rick Stewart,” and authorized the financing statement to provide his name as “Richard Stewart”); 


Parks v. Berry (In re Berry), 61 U.C.C. Rep. Serv. 2d 952006 WL 2795507, at *4(Bankr. D. Kan. Sept. 26, 2006) 


(holding that the debtor’s legal name, Michael R. Berry, Jr., should have been the name provided on the financing 


statement, even though the debtor used other names including Mike Berry and Mike Berry, Jr.). 
3
 See Genoa Nat’l Bank v. Sw. Implement, Inc. (In re Borden), 353 B.R. 886, 887-88 (Bankr. D. Neb. 


2006) (stating that the debtor’s legal name was Michael Ray Borden, as it appeared on legal documents, such as his 


birth certificate, driver’s license, and real estate conveyancing documents, even though the debtor signed some legal 


documents, such as tax forms, as “Mike Borden”); In re Erwin,  2003 WL 21513158, at *11-12 (giving effect to the 


secured party’s financing statement providing the debtor’s colloquial name, “Mike Erwin,” rather than his legal 


name, “Michael J. Erwin,” since “Mike Erwin” was the name used by the debtor on the documents in the secured 


party’s file, including a W-9 tax form request). 
4
 See Peoples Bank v. Bryan Bros. Cattle Co., 504 F.3d 549, 559 (5th Cir. 2007) (finding that a financing 


statement filed under the debtor’s nickname was not seriously misleading because the debtor frequently held himself 


out to the community under his nickname and frequently used his nickname in business affairs). 
5
 See, e.g., Hopkins v. NMTC Inc. (In re Fuell), 2007 WL 4404643, *3 (Bankr. D. Idaho Dec. 13, 2007) 


(finding the secured party's financing statement to be seriously misleading because the financing statement provided 


the debtor's name as "Andrew Fuel" instead of “Andrew Fuell”); Pankratz Implement Co. v. Citizens Nat’l Bank, 


130 P.3d 57, 62 (Kan. 2006) (finding the secured party's financing statement to be seriously misleading when the 


financing statement provided  "Roger House" as the debtor’s name but the debtor’s name was “Rodger House”). 







 To provide greater guidance, the amendments offer to each state one of two alternatives 


for the name of an individual debtor provided on a financing statement to be sufficient.
6
  If 


Alternative A is in effect in the state in which the financing statement is filed, and if the debtor 


holds a driver’s license that has not expired and that has been issued by the state, then the name 


of the debtor that must be provided on the financing statement is the name of the debtor as it 


appears on the driver’s license.
7
  This is the so-called “only if” rule, i.e., the debtor’s name on the 


financing statement will be sufficient “only if” the name provided is the name on the driver’s 


license.
8
 


 


 Of course, the name on the driver’s license cannot be followed slavishly.  The financing 


statement written form or electronic template will require that the financing statement set forth 


the surname and first personal name of the debtor.
9
  The secured party will need to determine 


which name on the driver’s license is the debtor’s surname and which is the debtor’s first 


personal name.
10


  This would normally be an easy task.  For example, if the name on the driver’s 


license is Lester Henry Smith, it would appear obvious that the debtor’s surname is Smith and 


that the debtor’s first personal name is Lester.  Henry would then be inserted in the financing 


statement block for “additional names.”
11


  In other cases, determining from the driver’s license 


which name is the debtor’s surname and which name is the debtor’s first personal name may not 


be as easy and may require the secured party to perform additional investigation. 


 


 Under Alternative A, if the debtor does not hold a driver’s license issued by the state in 


which the financing statement is filed, then either of the following names for the debtor would be 


sufficient as the debtor’s name on the financing statement: (1) the individual name of the debtor, 


as under current Article 9, or (2) the debtor’s surname and first personal name.
12


 


 


 Under Alternative B, any of the following names for the debtor would be sufficient as the 


debtor’s name on the financing statement: (1) the debtor’s name as shown on the debtor’s 


driver’s license if the debtor holds an unexpired driver’s license issued by the state, (2) the 


individual name of the debtor, as under current Article 9, or (3) the debtor’s surname and first 


personal name.
13


  Alternative B has been called the “safe harbor” approach, in contrast to the 


“only if” approach reflected in Alternative A. 


 


 Under either Alternative A or Alternative B, if the debtor holds two driver’s licenses 


issued by the state, the most recently issued driver’s license is the one to which reference should 


be made to determine the debtor’s name to be provided on the financing statement.
14


 


 


 In some states, the same office of the state that issues a driver’s license also issues an 


identification card for an individual who does not hold a driver’s license, and the state or office 


                                                 
6
 Proposed (“Prop.”) U.C.C. § 9-503(a), [Alternative A] & [Alternative B] (2010). 


7
 Prop. U.C.C. § 9-503(a)[Alternative A](4) (2010). 


8
 Id. 


9
 See Prop. U.C.C. § 9-521 (2010), which includes an amended national form of financing statement. 


10
 Id. 


11
 Id. 


12
 Prop. U.C.C. § 9-503(a)[Alternative A](5) (2010); U.C.C. § 9-503 (2009). 


13
 Prop. U.C.C. § 9-503(a)[Alternative B](4) (2010). 


14
 Prop. U.C.C. § 9-503(g) (2010). 







does not permit an individual to hold both a driver’s license and a non-driver’s license 


identification card at the same time.  A Legislative Note to amended section 9-503 suggests that, 


regardless of which alternative is adopted, these states should refer to the non-driver’s license 


identification card as an alternative of equal dignity with the driver’s license.
15


 


 


 The rationale for choosing the driver’s license name as the name of the debtor to be 


provided in order for the debtor’s name on the financing statement to be sufficient is that in most 


cases an individual debtor holds a driver’s license that is offered as a form of identification when 


the debtor seeks to obtain secured financing.  For lenders that extend credit on a volume basis, 


procedures can easily be established for the lender to search the records of the filing office under 


the driver’s license name and to file in the filing office a financing statement providing that name 


as the name of the debtor. 


 


 To be sure, a rule that contemplates use of the debtor’s driver’s license name is not 


without risk.  The driver’s license may expire, or the debtor may exchange the current driver’s 


license for a new driver’s license.  Either event could constitute a change in the name that Article 


9 requires to be provided for the debtor.  This may be the case if the debtor’s name on an expired 


driver’s license is different from a name that would be sufficient for the name of the debtor to be 


provided on a financing statement in the absence of a driver’s license name or if the name of the 


debtor on the new driver’s license is different than the name of the debtor as it appeared on the 


old driver’s license.   


 


 If a search under the new name required to be provided for the debtor, following the 


filing office’s standard search logic, does not disclose the financing statement filed under the 


expired or original driver’s license name, the financing statement would become seriously 


misleading.
16


  In that case, the normal rules for a name change under section 9-507(c) would 


apply.  The financing statement would remain effective for collateral in existence on the date of 


the name change and for collateral acquired by the debtor during the four-month period after the 


date of the name change.
17


  For the financing statement to be effective for collateral acquired by 


the debtor after the end of the four-month period, the secured party would need to amend the 


financing statement within the four-month period to provide the debtor’s new name.
18


 


 


 The observers from the lending community felt that, under either the “only if” rule of 


Alternative A or the “safe harbor” rule of Alternative B, the risk that debtor name changes may 


be more likely to occur than under current law was more than offset by the greater certainty of 


being able to look to the debtor’s driver’s license name.  


  


 It is important to emphasize that the driver’s license name is relevant for a particular state 


only if Article 9’s choice of law rules in the forum state point to the law of that particular state to 


determine perfection and the effect of perfection and non-perfection of a security interest that 


must or may be perfected by filing.
19


  For example, if an individual debtor’s principal residence 


                                                 
15


 Prop. U.C.C. § 9-503, Legislative Note 3 (2010). 
16


 U.C.C. §§ 9-506(b)-(c) (2009). 
17


 Prop. U.C.C. § 9-507(c)(1) (2010). 
18


 Prop. U.C.C. § 9-507(c)(2) (2010). 
19


 See U.C.C. § 9-301 (2009). 







is in Illinois, the debtor will be considered to be located in Illinois under section 9-307.
20


  A 


financing statement must be filed in Illinois to perfect by filing a security interest in collateral in 


which a security interest is perfected by filing in the state of the debtor’s location.
21


  If the debtor 


holds an Ohio driver’s license rather than an Illinois driver’s license, the Ohio driver’s license 


will be irrelevant for purposes of perfecting a security interest that must be perfected by a filling 


in Illinois. 


 


 From the views expressed by observers from the American Bankers Association working 


group it is expected that a number of states will be encouraged by them to adopt Alternative A.  


But a Legislative Note suggests that a state considering adopting Alternative A should verify that 


its Uniform Commercial Code data base is compatible with the state’s driver’s license data base 


as to characters, field length and the like.
22


  Alternative A would not be workable in a state if a 


significant number of names reflected on driver’s licenses issued by the state could not be 


entered in the Uniform Commercial Code data base of the state, resulting in secured parties not 


being able to comply with the “only if” rule.  If there is lack of compatibility, the lack of 


compatibility could still be rectified by a change in computer systems that established 


compatibility or a filing office regulation that explains how a driver’s license name should be 


modified to be entered into the Uniform Commercial Code data basis of the filing office. 


 


                                                 
20


 U.C.C. § 9-307(b)(1) (2009). 
21


 U.C.C. § 9-301 (2009). 
22


 Prop. U.C.C. § 9-503, Legislative Note 2 (2010). 
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Good afternoon, Chairperson Yvette M. Alexander and members of the 


Committee. 


 


I am Carlyle C. Ring, Jr., and appreciate the opportunity to speak in support of 


Bill 19-136.   I have been a member of the District of Columbia Bar since 1956, 


associated with the law firm of Ober, Kaler, Grimes and Shriver and its predecessors in 


its Washington office from 1956 to the present.  I am also a Virginia Commissioner to the 


National Conference of Commissioners on Uniform State Laws (“Uniform Law 


Conference”) since 1970 and am Chair of the Uniform Commercial Code Committee for 


the Conference.
1
 


 


The Uniform Commercial Code (“UCC”) was promulgated after years of 


consideration in 1954 and enacted by all states and jurisdictions by 1968.  However, by 


the 1980s the Code was becoming outdated by technological developments, particularly 


electronic transactions, and by the changing practices of stakeholders.  Thus, substantial 


revisions to shift from paper to electronic transactions were most necessary.  The first 


revision was Article 4A for electronic wholesale funds transfers.  There was no 


comprehensive law anywhere in the world governing the obligations and liabilities if an 


electronic transfer was diverted, forged, or modified.  Article 4A, promulgated in 1989, 


was rapidly adopted by all states, incorporated into Fedwire by regulations issued by the 


Federal Reserve System, and by incorporation of Article 4A by CHIPS (Clearing House 


International Payments System) governing almost all international funds transfers.  On 


the average day $3 Trillion is transferred under the 4A rules. 


 


                                                 
1
 I also served as President of the Uniform Law Conference 1983 to 1985.  I have been a member of the 


Permanent Editorial Board of the Uniform Commercial Code since 1985.  I was chair of the Drafting 


Committees for the revisions of Articles 4A, 3 & 4 (1990) and 5 (1995) and served as a member of the 


Drafting Committees for Articles 1 (2001) and 3 & 4 (2002). 
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Following Article 4A, revisions, primarily to provide a legal framework for 


electronic transactions, were drafted and adopted by the states for Article 5 (Letters of 


Credit), Article 7 (Certificates of Title), Article 8 (Securities) and Article 9 (Secured 


Transactions).  Changes were then made to Article 1 (General Provisions) in 2001; and 


further changes to Articles 3 & 4 in 2002.   


 


Attached hereto are maps showing the adoption of these revisions by the various 


states and jurisdictions:  Article 4A – all jurisdictions; Articles 3 & 4 (1990) –all but NY; 


Article 5 –all but the Virgin Islands; Article 7 – all but ten states and three jurisdictions; 


Article 8 – all jurisdictions; Article 9 (2002) – all jurisdictions. 


 


Commercial law has been the providence of state and local law since the 


formation of the United States.  However, as our commerce has become more global and 


international, it has been increasingly essential that commercial law be uniform.  That 


may be achieved through coordinated cooperation of the states and jurisdictions or by 


federal preemption.  The Uniform Law process preserves the federal system and 


establishes harmony with federal law.  In the absence of uniformity in state and local law, 


federal preemption is inevitable.  The division of power and responsibility that our 


founders felt so necessary to preserve our freedoms is vital less all power becomes 


concentrated in the overburdened and sometimes deadlocked Congress. 


 


Accordingly, it is important for the District of Columbia to complete the updates 


of the UCC, maintain and preserve the role of state and local law in commercial 


transactions: 


 


STATEMENT IN SUPPORT OF THE ENACTMENT OF BILL 19-136 


 


With respect to Bill 19-136, the updates and changes include the following: 


 


 Article 7 (Documents of Title) revisions of 2003: 


 


The revisions to Article 7 are primarily to provide for electronic certificates.  The 


original Article 7 was based on paper titles.  The revisions have been enacted by 40 states 


including the neighboring states of Maryland and Virginia.  There have been no groups 


that have spoken in opposition to its enactment.   


 


Electronic documents of title require different concepts and terms and the 


proposed additions include: 


 


 Control - The concept of control is set forth in [7-106] providing that an 


electronic document is the equivalent to possession and endorsement of a tangible 


document of title.  A person has “control” of a document of title “if a system employed 


for evidencing the transfer of interests in the electronic document reliably establishes that 


person as the person to which the electronic document was issued or transferred.”  
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 Statute of Frauds – Revised Article 7 extends the statute of fraud requirements 


to include electronic records and signatures by its definitions of “record” and “sign”.   


 


 Interchangeability - Revised Article 7 permits the conversion of electronic 


documents to tangible documents and vice versa.  An electronic document may be 


converted when the person in control surrenders control to the issuer, which then issues a 


tangible document of title containing a statement that it substitutes for the electronic 


document.  A similar process converts a tangible document to an electronic one.   Section 


28:7-105 lists the minimum requirements that must be filled to give effect to a substitute 


document. 


 


Article 6 (Bulk Sales) repeal 


 


When the UCC was first promulgated and enacted, there were relatively limited 


ways a creditor could guard against fraud in a bulk sale by the owner to a third party and 


then fleeing.  


 


Since 1954, there are a number of ways that a creditor may protect its interests.  


Article 6 imposed a process and procedures that were costly, with strict liability for 


noncompliance.  Failure to comply rendered the transfer ineffective, even when the buyer 


had complied in good faith.  


 


Today, creditors are able to protect themselves through the availability of credit 


reports that are reliable and up to date; state long-arm statutes for obtaining personal 


jurisdiction over a debtor who flees; and the creditor can under Article 9 secure an 


interest in the inventory or other collateral and/or obtain remedies under the Uniform 


Fraudulent Transfer Act.   


 


James White, law professor at the University of Michigan, comments in his 


Treatise on the Uniform Commercial Code: 


 


 “...the drafters did not propose a repeal of Article 6 just because they were 


unsympathetic to the unsecured creditors of prospective bulk sellers.  The drafters 


believed that the costs Article 6 imposed upon legitimate transactions exceeded 


the value conferred in deterring and protecting against illegitimate transactions.  


For every bulk seller who hoped to take the money and bolt to South America, 


there are hundreds or thousands who intended to pay and remained capable of 


doing so after the transfer.  Article 6 lumps the rare thief with the ubiquitous 


merchants who provide for their creditors or at least leave their creditors no worse 


off as a result of the sale.  So Article 6 requires compliance with its expensive 


procedure in thousands of cases in order to protect the rascals involved in a few. 


 


Second, the protection given by Article 6 – except for the prophylactic qualities – 


is not necessarily efficacious.  A determined thief can give the ten-day notice 


required by Article 6 and yet abscond with the money.  How is a creditor who 
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gets a bulk sale notice to protect itself against a sale only ten days hence?  Not 


clear. 


 


Finally, the costs of complying with Article 6 may have stymied desirable 


transactions that would have bettered the lot of the transferor’s creditors had the 


transactions occurred.”  Page 218 White and Summers, Uniform Commercial 


Code, Fifth Edition 


 


Article 6 has now been repealed in every jurisdiction except the District of 


Columbia, California where the revised Article 6 was adopted, and in Maryland and 


Georgia, where the original Article 6 still is retained.  Six states at first did not repeal 


Article 6 but enacted the revised Article 6.  Four of those states, including Virginia, have 


since repealed Article 6.  Only California and DC have not repealed. 


 


Articles 3 & 4 (Checks and Negotiable Instruments) of 2002 


 


In 2002, the Conference undertook to address a limited number of practices and issues 


that were not covered by Articles 3 & 4.  The amendments provide: 


 


 Lost Instruments –The amendments establish that a purchaser of a negotiable 


instrument may enforce an instrument even though the instrument was lost while it was in 


the possession of the previous holder.  This addresses a case that inhibits FDIC purchase 


and assumption when the actual note cannot be located. 


 


 No Double Payment Obligation - Amendments clarify that a maker of a 


negotiable promissory note that has been sold may continue to make payments to the 


seller of the note, and obtain a discharge for those payments, until notified to direct 


payments to the buyer of the note.   


 


 Unsigned, Telephonically Authorized Checks – The amendments shift the 


burden of payment to the bank where such checks are deposited rather than the bank of 


the drawer when such a check is not authorized, inasmuch as the bank of the telemarketer 


soliciting such checks is in a better position to police its customer’s practices. 


 


 FTC Legend – Amendments provide that a holder of a consumer promissory note 


that is required by the Federal Trade Commission to contain a legend that the note is 


subject to claims and defenses of the maker, is subject to the same claims and defenses if 


the required legend is omitted.   


 


 Electronic Records and Signatures –Amendments provide that various notices 


may be given electronically as well as in writing. 


 


 Updating Suretyship Rules – The amendment updates the rules for guarantors 


and other parties secondarily liable as signatories to a negotiable instrument.  The rules 


follow those of the Restatement of Suretyship. 
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Article 1 (General Provisions) amendments of 2003 


 


The revisions to the other articles of the UCC made appropriate to revise the 


general provisions (that apply to all of the other articles) conform as well. 


 


 Clarification When Non-UCC Rules Apply.  Other law supplements, but does 


not supplant UCC rules. The clarifications reduce interpretation problems that may 


generate unnecessary litigation. 


 


 Good Faith - Reasonable commercial standards are added to the definition 


providing an objective and fairer standard for courts to enforce the obligations and duties 


set forth in the various Articles of the UCC. 


 


 Course of Performance - Absent express terms, evidence of “course of 


performance” may be used to interpret a contract along with course of dealing and usage 


of trade.   


 


 Statute of Frauds – General writing and signature requirements are deleted to 


enable electronic records and signatures. 


 


There are more details in the revisions and I am available for any questions you 


may have.  However, in the interests of maintaining the vitality and vigor of state and 


local commercial law responsive to the changing technology and business practices, it is 


most important that the District of Columbia law is current and up to date. 


 


STATEMENT IN SUPPORT OF THE ENACTMENT OF BILL 19-222 


 


REASON FOR THE AMENDMENTS 


 


Since the enactment of the major revisions to UCC Article 9 in 2001, a number of 


states began to address the sufficiency of the name of a debtor by non-uniform 


amendments.  Further, the International Association of Commercial Administrators 


(“IACA”) wished to make some changes to the filing system for financing statements.    


Thus the Permanent Editorial Board authorized the study of specific and limited 


amendments to address these concerns and proposed uniform amendments to the UCC 


Article 9.  The result is these proposed amendments. 


 


CHANGES MADE BY THE AMENDMENTS 


 


The following are the principle changes made: 


 


1. Name to be provided on a financing statement when the debtor is an 


individual. 


 


By amendment to            , if the debtor holds a driver’s license that has not 


expired and that has been issued by the state, the name of the debtor that must be 
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provided on the financing statement is the name of the debtor as it appears on the driver’s 


license.  This is the so-called “only if” rule, i.e. the debtor’s name on the financing 


statement will be sufficient “only if” the name provided is the name on the driver’s 


license.   I understand that the software and computer interface between the DC Division 


of Motor Vehicles and the Recorder of Deeds are compatible to achieve the coordination 


necessary to implement this rule. 


 


If the debtor does not hold a driver’s license issued by the state in which the 


financing statement is filed, then either of the following names for the debtor would be 


sufficient as the debtor’s name on the financing statement: (1) the individual name of the 


debtor, as under current Article 9, or (2) the debtor’s surname and first personal name. 


 


2. Definition of “Registered Organization” 


 


The definition is explained to include an organization that is formed or organized 


under the law of a state or jurisdiction by the filing of a public record with the District of 


Columbia rather than as under the current definition requires the maintenance of a public 


record showing that the organization has been organized.  This change confirms that a 


filing with the Recorder of Deeds is a registered organization.   The expanded definition 


thus includes a common law trust formed for a business or commercial purpose. 


 


3. Name of Registered Organization 


 


The amendments clarify that a financing statement is sufficient if the name of a 


registered organization debtor is the name shown on the “public organic record” of the 


registered organization.  If there is more than one organic record stating the debtor’s 


name, the debtor’s name is that provided on the most recently filed public organic record 


as the debtor’s name. 


 


4. Name of Debtor When Collateral is Held in Trust. 


 


To be sufficient under the amendments, when the collateral is held in a trust that 


is a registered organization, a financing statement must provide, as the name of the 


debtor, the name shown as the trust’s name on the public organic record of the trust.  That 


may be the name of the trust itself, if there is no such name, the name of the settler; and if 


it is a testamentary trust, the name of the testator.   


 


5. Name of Debtor When Collateral is administered by a Personal 


Representative. 


 


The name of the deceased debtor is a “safe harbor” if the name is the name of the 


debtor on the court order appointing the personal representative.  If the appointment order 


contains more than one name for the debtor, the first name of the debtor on the 


appointment order is sufficient. 
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6. Debtor’s Change of Location. 


 


If a debtor changes its location to a new jurisdiction, a secured party whose 


security interest was perfected by filing in the original jurisdiction has a period of up to 


four months to continue the perfection of its security interest by filing a financing 


statement in, or otherwise perfecting, the security interest under the law of the new 


jurisdiction.  The amendments provide for a grace period for after acquired property.   


The secured party can continue perfection beyond the four-month period by filing a 


financing statement or otherwise perfecting under the law of the new jurisdiction. 


 


7. New Debtor. 


 


Similar protections to those above are provided if a new debtor becomes bound by 


the original debtor’s security agreement and new debtor is located in a different 


jurisdiction than the jurisdiction in which the original debtor was located. The grace 


period for a merger is a year but there is no grace period for perfection of any security 


interest that may attach to post-merger after-acquired property. 


 


8. Other Filing Related Changes. 


 


The uniform forms of initial financing statement and amendment have been 


updated and approved by IACA.  Certain other filing changes are made as well. 


 


Certain other changes are made to conform to changes made in Articles 1, and 7 


of the UCC. 


 


There are also transition rules for the implementation of these changes. 


 


There are more details in the revisions and I am available for any questions you 


may have.  However, in the interests of maintaining the vitality and vigor of state and 


local commercial law responsive to the changing technology and business practices, it is 


most important that the District of Columbia law to current and up to date. 


 


      Respectfully submitted, 


 


 


              


      Carlyle C. Ring, Jr. 


      1401 H Street NW 


      Washington, DC 


      202-326-5049 


      ccring@ober.com 
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STATEMENT OF 


JAMES C. McKAY, Jr. 


CHAIR, DISTRICT OF COLUMBIA UNIFORM LAW COMMISSION, ON 


BILL 19-136, 


UNIFORM COMMERCIAL CODE REVISION ACT OF 2011 


AND 


BILL 19-222 


UNIFORM COMMERCIAL CODE ARTICLE 9 AMENDMENT ACT OF 2011 


BEFORE THE COMMITTEE ON PUBLIC SERVICES AND 


CONSUMER AFFAIRS 


COUNCIL OF THE DISTRICT OF COLUMBIA 


AT A PUBLIC HEARING 


 


June 6, 2011 


 


Chairperson Alexander and members of the Committee: 


 Good afternoon, I am James McKay, testifying in support of Bill 19-136, the 


Uniform Commercial Code Revision Act of 2011, and Bill 19-222, the Uniform 


Commercial Code Article 9 Revision Act of 2011, as Chair of the District of Columbia 


Uniform Law Commission.  I am fortunate to have with me Carlyle Ring, a Virginia 


uniform law commissioner, who, among many key positions, serves as Chair of the 


Uniform Commercial Code Committee for the national Uniform Law Commission.  I will 


give a very brief overview, and Mr. Ring, will explain the bills in some detail. 


 Enactment by the Council of these bills will bring the District’s Uniform 


Commercial Code completely up to date.  The Commercial Code is the legal backbone of 


commerce in the United States.  The Code consists of eleven substantive articles, which 


provide comprehensive default rules for distinct types of transactions.   Bill 19-136 would 


amend five of these articles:  Article 1 (General Provisions); Article 3 (Letters of Credit); 
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Article 4 (Bank Deposits and Collections); Article 6 (Bulk Sales), which would be 


repealed; and Article 7 (Documents of Title), and Bill 19-222 would amend Article 9 


(Secured Transactions).  


 The Uniform Law Commission, in conjunction with the American Law Institute 


and the American Bar Association, developed these amendments over a period of years to 


conform the Uniform Commercial Code to modern business practices, such as the 


prevalent use of electronic commerce, and to address a number of problems in 


interpreting the Code that have arisen over the past several decades.  As Mr. Ring will 


demonstrate, these amendments have been widely adopted by the states.   It is, therefore, 


essential that the Council adopt them in order for the District of Columbia to maintain its 


position as a center of national commerce. 


 I will comment on one of these amendments – namely, the repeal of Article 6 


(Bulk Sales) by Bill 19-136.  It is unusual for the Uniform Law Commission to 


recommend the repeal of a uniform law.  However, the Commission, as well as the 


American Law Institute and American Bar Association, came to the conclusion that 


Article 6 had outlived its original purpose and, more importantly, that its continued 


existence was doing far more harm than good because it imposes unnecessary transaction 


costs and risks on legitimate sellers.  


Article 6 was designed to protect unsecured creditors from a merchant’s sale of all 


or most of its inventory to a third party who gives value and takes in good faith.  It 
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imposes a 10-day notice requirement before the sale to all creditors.  If this is not done, it 


permits the transferor’s creditors to levy on the transferred assets in the hands of the 


buyer.  However, over the years, it became apparent that the costs that Article 6 imposed 


on legitimate transactions greatly exceeded the value conferred in deterring illegitimate 


transactions. Articles 6 lumps the rare thief with numerous honest merchants and imposes 


an expensive and unnecessary procedure on them.  Moreover, a determined thief can give 


the 10-day notice and still abscond with the money because 10 days is a very short 


period.  


 Article 6 has been repealed by all but a handful of states.  Its persistence in the 


District has disadvantaged sellers located here because it has led buyers to discount the 


prices they are willing to pay District sellers because of the risks Article 6 imposes on 


them.  It should be repealed. 


 I also need to mention, with respect to Bill 19-222, that there have been a few 


technical, but important, revisions to the Uniform Commercial Code Financing Statement 


Forms, which are contained in Section 28:9-521, after the bill was introduced.  These 


revisions were recommended by the International Association of Commercial 


Administrators (IACA), the national organization representing the Uniform Commercial 


Code filing offices throughout the country.  The Uniform Law Commission has adopted 


these revisions for its official version of the Article 9 Amendments and has asked that 


they be incorporated into state legislation amending Article 9.   A copy of the revised 
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section containing the forms is appended to my testimony and has been provided in 


electronic form to the Committee.  We ask that the Committee incorporate this revised 


section when the bill is marked up. 


 I leave further explanation of the amendments to the Uniform Commercial Code to 


Mr. Ring.  However, I would be pleased to answer any questions at the appropriate time. 
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PROPOSED AMENDMENT TO BILL 19-222 


Replace Section 2(q) with the following: 
 


  (q) § 28:9-521 is amended as follows: 


  (1) Subsection (a) is amended to read as follows: 


 “(a) A filing office that accepts written records may not refuse to accept a written initial 


financing statement in the following form and format except for a reason set forth in § 28:9-


516(b): 


“UCC FINANCING STATEMENT 


“FOLLOW INSTRUCTIONS  


“A.   NAME & PHONE OF CONTACT AT FILER (optional) 


  “_____________________________________________ 


“B.  E-MAIL CONTACT AT FILER (optional) 


 “____________________________________________ 


“C.  SEND ACKNOWLEDGMENT TO: (Name and Address) 


 “______________________________________________ 


“THE ABOVE SPACE IS FOR 


“FILING OFFICE USE ONLY 


“1.   DEBTOR’S NAME :  Provide only one Debtor name (1a or 1b) (use exact, full name; do not omit, modify, or abbreviate any part of 


the Debtor’s name; if any part of the Individual Debtor’s name will not fit in line 2b, leave all of item 2 blank, check here [  ] and provide the 


Individual Debtor information in item 10 of the Finance Statement Addendum Form (Form UCC1Ad) 


 “1a.  ORGANIZATION’S NAME 


 “____________________________________________________________________ 


“OR 


 “1b.  INDIVIDUAL’S SURNAME  FIRST PERSONAL NAME 


 “__________________________________ ____________________________________ 


 “ADDITIONAL NAME(S)/INITIAL(S) THAT ARE PART OF THE NAME OF THIS DEBTOR  SUFFIX 


  “___________________________________________________________________________________ ________ 


 “1c.  MAILING ADDRESS 


 “________________________________________________________________________ 


 “CITY     STATE  POSTAL CODE COUNTRY 


 “_____________________________ _______ ______________ ____________ 
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“2. DEBTOR’S NAME:  Provide only one Debtor name (2a or 2b) (use exact, full name; do not omit, modify, or abbreviate any part of 


the Debtor’s name; if any part of the Individual Debtor’s name will not fit in line 1b, leave all of item 1 blank, check here [  ] and provide the 


Individual Debtor information in item 10 of the Finance Statement Addendum Form (Form UCC1Ad). 


 “2a. ORGANIZATION’S NAME 


 “________________________________________________________________________ 


“OR 


 “2b. INDIVIDUAL’S SURNAME  FIRST PERSONAL NAME 


 “__________________________________ ____________________________________ 


 “ADDITIONAL NAME(S)/INITIAL(S) THAT ARE PART OF THE NAME OF THIS DEBTOR SUFFIX  


 “_____________________________________________________________________________ ____________________ 


 “2c. MAILING ADDRESS 


 “______________________________________________________________________ 


 “CITY     STATE  POSTAL CODE COUNTRY 


 “_____________________________ _______ ______________ ____________ 


“3. SECURED PARTY’S NAME (or NAME of ASSIGNEE of ASSIGNOR SECURED PARTY):  Provide only one Secured Party name 


(3a or 3b) 


 “3a.  ORGANIZATION’S NAME 


 “______________________________________________________________________ 


“OR 


 “3b.  INDIVIDUAL’S SURNAME  FIRST PERSONAL NAME 


 “__________________________________ ____________________________________ 


 “ADDITIONAL NAME(S)/INITIAL(S)      SUFFIX 


 “___________________________________________________________________________ _____________________ 


 “3c.  MAILING ADDRESS 


 “________________________________________________________________________ 


 “CITY     STATE  POSTAL CODE COUNTRY 


 “_____________________________ _______ ______________ ____________ 


“4.  COLLATERAL: This financing statement covers the following collateral: 


 “_______________________________________________________________________ 


“5. Check only if applicable and check only one box:   


 “Collateral is  ☐ held in a Trust (see Instructions) 


   ☐ being administered by a Decedent’s Personal Representative. 


“6a. Check only if applicable and check only one box: 


 “☐ Public-Finance Transaction   ☐ Manufactured-Home Transaction 


 “☐ A Debtor is a Transmitting Utility 
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“6b.  Check only if applicable and check only one box: 


 “☐ Agricultural Lien     ☐ Non-UCC Filing 


“7. ALTERNATIVE DESIGNATION (if applicable):  ☐ Lessee/Lessor ☐ Consignee/Consignor     ☐ Seller/Buyer     ☐ Bailee/Bailor     


 “☐ Licensee/Licensor 


“8. OPTIONAL FILER REFERENCE DATA 


 “_______________________________________________________________________ 


“[UCC FINANCING STATEMENT (Form UCC1)] 


“UCC FINANCING STATEMENT ADDENDUM 


“FOLLOW INSTRUCTIONS  


“9. NAME OF FIRST DEBTOR:  Same as item 1a or 1b on Financing Statement; if line 1b was left blank because Individual Debtor 


name did not fit, check here [  ]. 


 “9a.  ORGANIZATION’S NAME 


 “_______________________________________________________________ 


“OR 


 “9b.  INDIVIDUAL’S SURNAME   


 “________________________________________________________________________ 


 “FIRST PERSONAL NAME 


 “________________________________________________________________________ 


 “ADDITIONAL NAME(S)/INITIAL(S)    SUFFIX 


 “______________________________________________________ _________________ 


‘THE ABOVE SPACE IS FOR 


“FILING OFFICE USE ONLY 


“10. DEBTOR’S NAME:  Provide (10a or 10b) only one additional Debtor name or Debtor name that did not fit in line 1b or 2b of the 


Financing Statement (Form UCC1) (use exact, full name; do not omit, modify, or abbreviate any part of the Debtor’s name and enter the mailing 


address in line 10c) 


 “10a.  ORGANIZATION’S NAME 


 “_______________________________________________________________________ 


“OR 


 “10b.  INDIVIDUAL’S SURNAME  FIRST PERSONAL NAME 


 “____________________________________ _______________________ 


 “ADDITIONAL NAME(S)/INITIAL(S) THAT ARE PART OF THE NAME OF THIS DEBTOR  SUFFIX 


 “_________________________________________________________________________________ _______________ 


 “10c.  MAILING ADDRESS 


 “______________________________________________________________________ 


 “CITY     STATE  POSTAL CODE COUNTRY 
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 “_____________________________ _______ ______________ ____________ 


“11. ☐ ADDITIONAL SECURED PARTY’S NAME or ☐ ASSIGNOR SECURED PARTY’S NAME:  Provide only one name (11a or 


11b) 


 “11a.  ORGANIZATION’S NAME  


 “______________________________________________________________________ 


“OR 


 “11b.  INDIVIDUAL’S SURNAME  FIRST PERSONAL NAME 


 “__________________________________ ____________________________________ 


 “ADDITIONAL NAME(S)/INITIAL(S)     SUFFIX 


 “___________________________________________________________________ ___________________ 


 “11c.  MAILING ADDRESS 


 “_______________________________________________________________________ 


 “CITY     STATE  POSTAL CODE COUNTRY 


 “_____________________________ _______ ______________ ____________ 


“12.  ADDITIONAL SPACE FOR ITEM 4 (Collateral) 


 “___________________________________________________________________________ 


“13. ☐ This FINANCING STATEMENT is to be filed [for record] (or recorded) in the REAL ESTATE RECORDS (if applicable) 


“14. This FINANCING STATEMENT: 


 “☐ covers timber to be cut   ☐ covers as-extracted collateral  ☐ is filed as a fixture filing 


“15. Name and address of a RECORD OWNER of real estate described in item 16 (if Debtor does not have a record interest): 


 “_______________________________________________________________________ 


“16. Description of real estate: 


 “_______________________________________________________________________ 


“17.   MISCELLANEOUS: 


 “________________________________________________________________________ 


“[UCC FINANCING STATEMENT ADDENDUM (Form UCC1Ad)]”. 


  (2) Subsection (b) is amended to read as follows: 


 “(b) A filing office that accepts written records may not refuse to accept a written record in the following form and format except for a 


reason set forth in § 28:9-516(b): 


“UCC FINANCING STATEMENT AMENDMENT 


“FOLLOW INSTRUCTIONS  


“A. NAME & PHONE OF CONTACT AT FILER (optional) 


 “_______________________________________________________________________ 


“B.   E-MAIL CONTACT AT FILER (optional) 


 “_______________________________________________________________________ 
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“C.   SEND ACKNOWLEDGMENT TO: (Name and Address) 


 “_______________________________________________________________________ 


“THE ABOVE SPACE IS FOR 


“FILING OFFICE USE ONLY 


 “1a.  INITIAL FINANCING STATEMENT FILE NUMBER 


 “_______________________________________________________________________ 


 “1b. ☐ This FINANCING STATEMENT AMENDMENT is to be filed [for record] (or recorded) in the REAL ESTATE RECORDS.   


 “Filer: attach Amendment Addendum (Form UCC3Ad) and provide Debtor’s name in item 13. 


“2.  ☐ TERMINATION: Effectiveness of the Financing Statement identified above is terminated with respect to the security interest(s) of  


 Secured Party authorizing this Termination Statement 


“3.  ☐ ASSIGNMENT (full or partial): Provide name of Assignee in item 7a or 7b, and address of Assignee in item 7c and name of  


 Assignor in item 9. For partial assignment, complete items 7 and 9 and also indicate affected collateral in item 8 


“4.  ☐ CONTINUATION: Effectiveness of the Financing Statement identified above with respect to the security interest(s) of Secured  


 Party authorizing this Continuation Statement is continued for the additional period provided by applicable law 


“5.  ☐ PARTY INFORMATION CHANGE: 


 “Check one of these two boxes:  


 “This Change affects ☐ Debtor or ☐ Secured Party of record. 


 “AND 


 “Check one of these three boxes to: 


 “☐ CHANGE name and/or address: Complete item 6a or 6b, and item 7a or 7b and item 7c. 


 “☐ ADD name: Complete item 7a or 7b, and item 7c. 


 “☐ DELETE name: Give record name to be deleted in item 6a or 6b. 


“6. CURRENT RECORD INFORMATION: Complete for Party Information Change - provide only one name (6a or 6b) (use exact, full  


 name; do not omit, modify, or abbreviate any word in the Debtor’s name) 


 “6a. ORGANIZATION’S NAME 


 “_______________________________________________________________________ 


“OR 


 “6b. INDIVIDUAL’S SURNAME  FIRST PERSONAL NAME 


 “__________________________________ ____________________________________ 


 “ADDITIONAL NAME(S)/INITIAL(S)     SUFFIX 


 “_______________________________________________________________ ________________ 


“7. CHANGED OR ADDED INFORMATION: Complete for Assignment or Party Information Change - provide only one name (7a or  


 “7b) (use exact full name; do not omit, modify, or abbreviate any part of the Debtor’s name) 


 “7a. ORGANIZATION’S NAME 
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 “_______________________________________________________________________ 


“OR 


 “7b. INDIVIDUAL’S SURNAME  FIRST PERSONAL NAME 


 “__________________________________ ____________________________________ 


 “ADDITIONAL NAME(S)/INITIAL(S) THAT ARE PART OF THE NAME OF THIS DEBTOR  SUFFIX 


 “________________________________________________________________________________ _______________ 


 “7c. MAILING ADDRESS 


 “______________________________________________________________________ 


 “CITY     STATE  POSTAL CODE COUNTRY 


 “_____________________________ _______ ______________ ____________ 


“8. ☐ COLLATERAL CHANGE: 


 “Also check one of these four boxes: 


 “☐ ADD collateral     ☐ DELETE collateral     ☐ RESTATE covered collateral  


 “☐ ASSIGN collateral 


 “Indicate collateral: 


“9. NAME OF SECURED PARTY OF RECORD AUTHORIZING THIS AMENDMENT - provide only one name (9a or 9b) (name of  


 Assignor, if this is an Assignment) 


 “If this is an Amendment authorized by a DEBTOR, check here ☐ and provide name of authorizing Debtor 


 “9a. ORGANIZATION’S NAME 


 “______________________________________________________________________ 


“OR 


 “9b. INDIVIDUAL’S SURNAME  FIRST PERSONAL NAME 


 “__________________________________ ____________________________________ 


 “ADDITIONAL NAME(S)/INITIAL(S)     SUFFIX 


 “_______________________________________________________________ ____________ 


“10. OPTIONAL FILER REFERENCE DATA 


 “______________________________________________________________________ 


“[UCC FINANCING STATEMENT AMENDMENT (Form UCC3)] 


“UCC FINANCING STATEMENT AMENDMENT ADDENDUM  


“FOLLOW INSTRUCTIONS  


“11. INITIAL FINANCING STATEMENT FILE NUMBER (same as item 1a on Amendment form) 


 “______________________________________________________________________ 


“12. NAME OF PARTY AUTHORIZING THIS AMENDMENT (same as item 9 on Amendment form) 


 “12a. ORGANIZATION’S NAME 


 “_______________________________________________________________________ 
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“OR 


 “12b. INDIVIDUAL’S SURNAME  FIRST PERSONAL NAME 


 “__________________________________ ____________________________________ 


 “ADDITIONAL NAME(S)/INITIAL(S)    SUFFIX 


 “______________________________________________________ _____________ 


“THE ABOVE SPACE IS FOR 


“FILING OFFICE USE ONLY 


“13. Name of DEBTOR on related financing statement (Name of a current Debtor of record required for indexing purposes only in some  


 filing offices - see Instruction for item 13; Provide only one Debtor name (13a or 13b) (use exact, full name; do not omit, modify, or  


 abbreviate any part of the Debtor’s name; see Instructions if name does not fit) 


 “13a. ORGANIZATION’S NAME 


 “_______________________________________________________________________ 


“OR 


 “13b. INDIVIDUAL’S SURNAME  FIRST PERSONAL NAME 


 “__________________________________ ____________________________________ 


 “ADDITIONAL NAME(S)/INITIAL(S)    SUFFIX 


 “______________________________________________________ ___________ 


“14.   ADDITIONAL SPACE FOR ITEM 8 (Collateral) 


 “________________________________________________________________________ 


“15. This FINANCING STATEMENT AMENDMENT:    ☐ covers timber to be cut 


 “☐ covers as-extracted collateral  ☐ is filed as a fixture filing 


“16. Name and address of a RECORD OWNER of real estate described in item 17 (if Debtor does not have a record interest): 


 “_______________________________________________________________________ 


“17. Description of real estate 


 “_______________________________________________________________________ 


“18.   MISCELLANEOUS: 


 “________________________________________________________________________ 


“[UCC FINANCING STATEMENT AMENDMENT ADDENDUM (Form UCC3Ad)]”. 




















































2010 AMENDMENTS TO ARTICLE 9 of the 


UNIFORM COMMERICAL CODE 


 


A Summary 


 


 


Article 9 provides the rules governing any transaction (other than a finance lease) that couples a debt 


with a creditor’s interest in a debtor’s personal property.  If the debtor defaults, the creditor may repossess and 


sell the property (generally called collateral) to satisfy the debt.  The creditor’s interest is called a “security 


interest.”  Article 9 also covers certain kinds of sales that look like a grant of a security interest.    


 


Article 9 was substantially revised in 1998, and the 1998 revisions are in effect in all states and the 


District of Columbia.  The 2010 amendments to Article 9 modify the existing statute to respond to filing 


issues and address other matters that have arisen in practice following over a decade of experience with the 


revised Article 9. 


 


Of most importance, the 2010 amendments provide greater guidance as to the name of a debtor to be 


provided on a financing statement.    For business entities and other registered organizations, the amendments 


clarify that the proper name for perfection purposes is the name filed with the state and provided on the 


organization’s charter or other constitutive documents, to the extent there is a conflict with the name on an 


entity database.    More importantly, the 2010 Amendments provide significantly greater clarity as to the name 


of an individual debtor to be provided on a financing statement. 


 


Since the adoption of the 1998 revision of Article 9, there have been at least a dozen court decisions 


dealing with the question of what name needs to be provided on a financing statement for an individual 


debtor.  Several states have adopted non-uniform amendments to Article 9 to address this issue. The 2010 


Amendments to Article 9 give greater guidance by providing states with two alternatives.     


 


 Alternative A, known as the “only-if” rule, requires a filer to provide on the 


financing statement the name on the debtor's driver's license, if the license has not on 


its face expired. If the debtor does not have a driver's license, the filer must use 


either the individual name of the debtor (i.e., whatever the debtor's name is under 


current law) or the debtor's surname and first personal name.   A state considering 


adopting Alternative A should in particular consider whether the state’s driver’s 


license database is compatible with its Uniform Commercial Code database as to 


characters, field length and the like.   


 


 Alternative B, known as the “safe harbor” rule, leaves intact the requirement that the 


financing statement use the debtor's “individual name,” but provides that the name 


on the driver's license will also be sufficient as well as the debtor's surname and first 


personal name.    


 


If a state issues from the same office a non-driver’s identification card, and it is not possible for 


the same individual to hold both a driver’s license and a non-driver’s identification card, the name 


provided on the non-driver’s identification card may be used with the same effect as a driver’s license 


name under either alternative. 


 


A number of related changes were also made – for example the 2010 amendments make it clear that a 


change in the name used on a debtor’s driver’s license or the expiration of the driver’s license may qualify as 


a name change for purposes of 9-507(c).   With respect to trusts, if collateral is held by a statutory trust or in 







Massachusetts type business trust, the trust is a registered organization and the trust’s name is the debtor 


name.   For common law trusts that are not Massachusetts type business trusts, the financing statement must 


provide the name of the trust as identified in the trust’s organic records if it has name indicated there, or 


otherwise the name of the settlor or testator and sufficient additional information to distinguish a particular 


trust from others held by that same settlor or testator.   


 


The Amendments also deal with perfection issues arising on after-acquired property when a debtor 


(individual or organization) moves to a new jurisdiction.   Article 9 currently provides that perfection by filing 


continues for four months after the jurisdiction in which the debtor is located changes. However, this 


temporary period of perfection applies only with respect to collateral owned by the debtor at the time of the 


change. Even if the security interest attaches to after-acquired collateral, there is currently no perfection with 


respect to such new collateral unless and until the secured party perfects pursuant to the law of the new 


jurisdiction. The amendments change this by giving the filer perfection for four months in collateral acquired 


post-move. A similar change is made with respect to a new debtor that is a successor by merger. The new rule 


provides for temporary perfection in collateral owned by the successor before the merger or collateral 


acquired by the successor within four months after the merger. 


 


Existing Section 9-518 authorizes the debtor to file a correction statement: a claim that a financing 


statement filed against it was in fact unauthorized. While this filing has no legal effect on the underlying 


claim, it does put in the public record the debtor's claim that the financing statement was wrongfully filed. The 


amendments change section 9-518 in two ways. First, the filing is no longer called a “correction statement,” 


but is instead referred to as an “information statement.” Second, the amendments authorize the secured party 


of record to also file an information statement if the secured party believes that an amendment to its financing 


statement was not authorized.  The change addresses concerns of secured parties that an amendment to a 


different financing statement may be inadvertently filed on the secured party’s financing statement because 


the amendment contains an error when referring to the file number of the financing statement to be amended. 


The comments also make clear that the secured party has no duty to file an information statement, even if it 


knows of the unauthorized filing. 


 


A number of additional technical amendments are also included in this package.   For example, some 


extraneous information currently provided on financing statements will no longer be required.     A safe 


harbor for the transfer of chattel paper in conformance with the Uniform Electronic Transactions Act is 


included in the amendments, and the amendments make is clear that the broader override contractual 


restrictions found in Section 9-406(d) applies with respect to enforcement of a security interest through the 


sale or strict foreclosure of payment intangibles and promissory notes.  Clarification is given with respect to 


certificates of title for title goods where the certificates of title are, in whole or in part, in electronic form, and 


greater guidance is given with respect to the notice requirements applicable to electronic dispositions of 


collateral (specifically, time and “electronic location” of online auctions) when a security interest is enforced 


by sale or other disposition of the collateral. 


 


The amendments are accompanied by changes to the official comments to Article 9 to explain the 


amendments and also provide some additional clarifications in the official comments. 


 


The amendments are slated to have a uniform effective date of July 1, 2013, so as to allow states to 


adopt the amendments uniformly and have them become operative simultaneously (thereby avoiding 


unnecessary conflicts and confusion with respect to interstate transactions).   All states are urged to adopt the 


2010 Amendments to Article 9 of the Uniform Commercial Code as quickly as possible. 


 


For more information about the 2010 Amendments to UCC-9, please contact Nicole Julal (nicole.julal@nccusl.org) at 


the Uniform Law Commission. 



mailto:nicole.julal@nccusl.org
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WHY STATES SHOULD ADOPT THE 2010 AMENDMENTS TO 
ARTICLE 9 OF THE UNIFORM COMMERCIAL CODE 


 
 Article 9 of the Uniform Commercial Code governs secured transactions in 
personal property.  Article 9 was substantially revised in 1998, and the 1998 revisions are 
in effect in all states and the District of Columbia.  The 2010 amendments to Article 9 
modify the existing statute to respond to filing issues and address other matters that have 
arisen in practice following a decade of experience with the revised Article 9. 
 
 Of most importance, the amendments provide greater guidance as to the name of 
an individual debtor to be provided on a financing statement.  The amendments offer two 
alternatives to each state:   
 


• Alternative A provides that, if the debtor holds a driver’s license issued by the 
state where the financing statement is filed, the debtor’s name as it appears on the 
financing statement is the name required to be used on the financing statement.  If 
the debtor does not have such a driver’s license, either the debtor’s actual name or 
the debtor’s surname and first personal name may be used on the financing 
statement.    


 
• Alternative B provides that the debtor’s driver’s license name, the debtor’s actual 


name or the debtor’s surname and first personal name may be used on the 
financing statement. 


 
A state considering adopting Alternative A should in particular consider whether the 
state’s driver’s license database is compatible with its Uniform Commercial Code 
database as to characters, field length and the like.   
 
 The amendments further improve the filing system for the filing of financing 
statements.  More detailed guidance is provided for the debtor’s name on a financing 
statement when the debtor is a corporation, limited liability company or limited 
partnership or when the collateral is held in a statutory or common law trust or in a 
decedent’s estate.  Some extraneous information currently provided on financing 
statements will no longer be required. 
 
 In addition, the amendments provide greater protection for an existing secured 
party having a security interest in after-acquired property when its debtor relocates to 
another state or merges with another entity. 
 
 The amendments also contain a number of technical changes that respond to 
issues arising in the marketplace and a set of transition rules. 
 
 A state should adopt the 2010 amendments so that its Article 9 rules will benefit 
from the experience with the existing statute and are up to date.  
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