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UNIFORM DIVISION OF INCOME FOR TAX PURPOSES ACT

Secrion 1. As used in this Act, unless the context otherwise
requires:

(a) “Business income” means income arising from transactions
and activity in the regular course of the taxpayer’s trade or busi-
ness and includes income from tangible and intangible property
if the acquisition, management, and disposition of the property

constitute integral parts of the taxpayer’s regular trade or busi-
ness operations.
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Comment

This definition refers %o "the" taxzpayer's trade orDtisinefs

as if he had one business. It is not intended Dby “nlsL%$n2L&age to
[T 4 A . . Py . it 4. T " SS3 vy
reguire o baxpayer having several "businesses GO use bLﬁﬂhbw“? _
s1location and apportionment methods for tﬂg businesses. {63 languages
pernits separate Itreatuent of different Dus;nessesLof & singxle
1 [Tt A A o TINE
texpayer. Section 18 clearly vermits separate treatment.
3 Nyt 1 oA 5 o ““,‘"-‘.Q

Income from thedisposition of property @Era in u.brﬂgi; or

business of the taxpayer is includible witikin tThe meaning L DUSINESs

incomes

Dividend income from a subsidiary 18 pot @ea}t “inLSfﬁ:?blSL
definition. If the parent's commercial dom%011811811n't%idyaxih§h§b8%:
Section 7 sllocates the income %O thaE state %;ijn? 138820 o; the
subdiary producing the dividen®#1s nov gecgs;arljy Spgfibwzifil -
If the parent company has a commercial domicile ;u»uan?enefu%:€¢bﬁ:
some or all of a subsidizary’s income }g.propeyfy EQPO?E}Q1D%'1, ug;o
state,a tax on the income of the subsidiary w;t;jgipo_u&ilzi E{-;:i
svporticnment forrmulaz. Section 18 would permils Q%L*eiegféiqga:? n
O%Lthe income of & subgidisry if necessary ?o reflect falrly the
business schivity of the taxpayer in the state.

| 9 (b) “Commercial domicile” means the Pg{nmg:(ll olz-larﬁ:nigl;
| 10 which the trade or business of the taxpayer 1s direc ¥
Comment
phrase "directed or menaged" ic not intended to
he state where the board of directors meets and the state
pany is managed to cleim the commercial domicile, The
ted or menaged” is intended as two words servins the
as two separste concepts, -



11 (c) “Compensation” means wages, salaries, commissions and

12 any other form of remuneration paid to employees for personal
13 services.

COMMENT

This definition is deri\}ed from the Model Unemployment Compensation Act
which has been adopted in all states.

14 (d) “Financial organization” means any bank, trust company,
15 savings bank, [industrial bank, land bank, safe deposit company],
16 . private banker, savings and loan association, credit union, [co-

17 operative bank], investment company, or any type of insurance
i 18 company:.
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19 (e) “Non- business income” means all income other than bus1-
20 ness income.
21 (f) “Public utility” means [any business entity which owns or

22  operates for public use any plant, equipment, property, franchise,
23 or license for the transmission of communications, transportation
24 of goods or persons, or the production, storage, transmission, sale,
25 delivery, or furnishing of electricity, water, steam, oil, oil products
26 or gas.]

COMMENT

Tt is expected that “public utility” will be defined to include all taxpayers sub-
ject to the control of the state’s regulatory bodies on the theory that separate
legislation will provide for the apportionment and allocatlon of the income of
such taxpayers.

Comment

See comment to the definition of "financia crganization”
for purpose of this definition. "Oil,0il proc ucts or zas" is no t .
intended to be so regtrictive as to EX&&X@E treat differently = R
public utility,if any, which trensmits or pxammeER produces "gas products e
The essential point of the definition 1s the reguirement that *‘he 1
buginess excluded by this definition and subsection 2 be a "pub lic
utility". Private transmission lines and private production or oforage
companies are thus not excludeds,

This al
apportionabie
Ag indicated
property uced
income,

27 (g) “Sales” means all gross receipts of the taxpayer not all-
28 cated under sections 4 through 8 of this Act. 8

1 inclusive definition of sales is intended to me ke

211 income not allocated under Sections 4 througihr 8.

in *the comment to subsection (1){a) income frm sa-les of
in btrade or businesg is includéd in apportimiblie



29

(h) “State” means any state of the United States, the District
of Columbia, the Commonwealth of Puerto Rico, any territory or
possession of the United States, and any foreign country or po-
litical subdivision thereof. '

SgerioN 2. Any taxpayer having income from business activity
which is taxable both within and without this state, other than
activity as a financial organization or public utility or the rendet-
ing of purely personal services by an individual, shall allocate
and apportion his net income as provided in this Act.
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Section 3. For purposes of allocation and apportionment of
income under this Act, a taxpayer is taxable in another state if
(1) in that state he is subject to a net income tax, a franchise
tax measured by net income, a franchise tax for the privilege of
doing business, or a corporate stock tax, or (2) that state has
jurisdiction to subject the taxpayer to a net income tax regardless
of whether, in fact, the state does or does not.

OO WD

Comment

This Section defines, for purposes of.Sectiom"2,nwh§re? a
axpayer is ntaxable both w1th;n and without @pls st%te . 1oi:r1ng
s act into operation a taxpayer mugt have income Irom buSJK?SE
ivity and he must be taxable in this state and alsc in someé other
Y

_ Two tests are used by this Sectionrﬁo determige wne?‘a
taxpayer is ntakable in a;oﬁher statg”. Th@ ilrst teS?plS a-iﬂlflyhjq
obvious one,the faxpayer 1s taxaple %n.another suatg 1¢_he is actually
subjected to the type of taxes listed 1n‘subbaragraph"(L2: o

The second test,in subparagraph (2) uses a noulonfL or
"Hypothetical™ standard rather than an actu%l one. 1f anof?éi-stati
could have,cgnstitutionally, subjected the tasxpayer to a taX Oni ney
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income then the allocation and apporticnment provisions Ol WiiS iot

sre applicable even though in actuality, the other state does not

imnosé such o net income tax. Thus if a corporation has its commercial
£y

domicile in state X which has only & salgs tax an@ 1o tgx meéifred by
net income, but that corporation has business a?thity }n ;tzcc %ﬂWhiCh
has this apportionment act, State A muit.apportlon :h610931gfj§ income
g provided in this Act S0 that some of it is il%OCath t?t_g;uefx*l
even though as & result of the Eax systen of S?ape X & porvion. o ﬂu:@
husiness income escapes income axation. Th%s.ls rgqulred }n.?fgel.uo
tresat the business of all states gcually snd in order to avoia nav1@§
this act as a factor in inducing a state o havg an 1nco%e E?X. If it
does not wish te tax income, t is no reason for & state Wnic% does
wish to tax income to attempt to obtzin more than its share 0L taxable
income.,
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T+ should be noted that in subsection (l){h) thi-gord “Stat?”
ig defined broadly enough o include a_foreign countiry. thgﬂmeans that
"toxable in another state" within sa?tlon 3 may mean & f9r61§% country.
The apportioning state, however, need cqn81éer ogly W?ebfe%siaiwte .
foreign country "oould heve" taxed the income under the constitution o
the United States if it had been a statee . .

While subparagraph (1) lists severeal types of taxes which
nisht be actuslly in effect in snother state, the refe;enceqln subparagraph
(2 sxxmmkxinkErgEd only to a '"net income™ tax is not.lntgnuéﬁLﬁo be
more restricted in the hypothetical tax than the section 18 with respect
to an actual taX.



; SecTION 4. ‘Rents .and royalties from real or tangible personal
property, ca:pltal gains, interest, dividends, or patent or copy-

2 ylght royilt;;as,b to the extent that they constitute noh-business
Income, shall be allocated as provided ir i

s Inoome, sh p _1p sections 5 through 8

1 ~

Comment

This section is the ggeneral section on "allocating"
non-business income to a state gmm just as section 9 is the
genersl section on epportionment of business income. Section 2
refers to an allocation and an apportionemtﬁ of '"net income",
In "sllocating"” non-business income to a state, the states concerned
with this sllocation maey desire to allocate the exppnses nroperts
attributsble to non-business but s1locable income in the same wal ha't

d so that these expenses will not be inv

income ig allocate 1 1
determining net income from husiness activity where apporiionsm ﬂu++Snta
ers the state @ make this adjustment 1=

Section 18 of this Code empowers
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SecTION 5. (a) Net rents and royalties from real property lo-
cated in this state are allocable to this state.

(b) Net rents and royalties from tangible personal property
are allocable to this state:

(1) if and to the extent that the property is utilized in this
state, or ’

(2) in their entirety if the taxpayer’s commercial domicile
is in this state and the taxpayer is not organized under the laws
of or taxable in the state in which the property is utilized.

! 1 (¢) The extent of utilization of tangible personal property in
2 a state is determined by multiplying the rents and royalties by
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! 12 a fraction, the numerator of Which‘is the number of days of
% 13 physical location of the property in the state during the rental or
% 14 royalty peried in the taxable year and the denominator of which
15 is the number of days of physical location of the property every-
16 where during all rental or royalty periods in the taxable year. If
17 the physical location of the property during the rental or royalty
} 18 period is unknown or unascertainable by -the taxpayer tangible
19 personal property is utilized in the state in which the property
20 was located at the time the rental or royalty payer obtained
| 21 possession. :
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Comment

Rents from
/Vovile tezngible property sre to be all

Section 5(c). This subsccti L e s 4.;:'_14_003'?6&« i accof'i-‘{'-'ﬂ@@ —Ji‘th
uiibT i )+? 'm‘f}f wuiOEUUfoQ @EgOfﬁ%O@D the rents by a fraction '
booed on the nwiber of daye in the state on the asgsuwuption that tThe rents
cre generally based on time of use. If the rent itself is calculsted on
the basis of some factor other than time, Section 18 would permit o state
to substitute.s fraction based on this substitute factor, thus if the

=S - 3 . - -
r for gxzﬁ%%ﬂmﬁ drilling ~ ig colculated on the basis OF number of
feet drilled, the "extent ilization® in thag state ni~ht also be

ined on the basis of act n uses"Feet drilled’ rather

g in the stote,.
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Sgcrion 6. (a) Capital gains and losses from sales of ral
property located in this state are allocable to this state.

(b) Capital gains and losses from sales of tangible - personl
property are allocable to this state if

(1) the property had a situs in this state at the tixme of the
sale, or

(2) the taxpayer’s commercial domicile is in this state sd
the taxpayer is not taxable in the state in which the property had
a situs. '

(c) Capital gains and losses from sales of intangible personsl
property are allocable to this state if the taxpayer’s ¢ ommersl
domicile is.in this state. ,

SrcrioN 7. Interest and dividends are allocable to this stateif
the taxpayer’s commercial domicile is in this state.

Section 8. (a) Patent and copyright royalties are allowble
to this state:

(1) if and to the extent that the patent or copyright is
utilized by the payer in this state, or '

(2) if and to the extent that the patent or copyrigh is
utilized by the payer in a state in which the taxpayer is not tax-
able and the taxpayer’s commercial domicile is in this state.

(b) A patent is utilized in a state to the extent that it isen-
ployed in production, fabrication, manufacturing, or other prc-
essing in the state or to the extent that a patented produdt is
produced in the state. If the basis of receipts from patent ropal-
ties does not permit allocation to states or if the accounting po-
cedures do not reflect states of utilization, the patent is utilizedin
the state in which the taxpayer’s commercial domicile is located.

(¢) A copyright is utilized in a state to the extent that prnt-
ing or other publication originates in the state. If the basis of re-
ceipts from copyright royalties does not permit alloeation to
states or if the accounting procedures do not reflect states of
utilization, the copyright is utilized in the state in whieh the tax-
payer’s commercial domicile is located.

SecrioN 9. All business income shall be apportioned to this
state by multiplying the income by a fraction, the numerator of
which is the property factor plus the payroll factor plus the sl
factor, and the denominator of which is three.
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6 or rented and used during the tax period.

The property +o be included in the numerato

: wedne o erty producing the income TO 0e app
ia buginesg propel vy o & U Ll
nroperty under sectiong 5 throush & should be excluced
rTODCY 2
the fractioX.

1 Secrion 11. Property owned by the taxpayer is valued at its
9 original cost. Property rented by the taxpayer is valued at eight
3 times the net annual rental rate. Net annual rental rate is the
4
5

annual rental rate paid by the taxpayer less any annual rental
rate received by the taxpayer from sub-rentals.

COMMENT

This section is admittedly arbitrary in using original cost rather than de-

preciated cost, and in valuing rented property as eight times the annual rental.

This approach is justified because the act does not impose a tax, nor prescribe
the depreciation allowable in computing the tax, but merely provides a basis for
division of the taxable income among the severa] states. The use of original cost
obviates any differences due to varying methods of depreciation, and has the
advantage that the basic figure is readily ascertainable from the taxpayer’s books.
No method of valuing the property would probably be universally acceptable.

In =ny cituatiop where alzlels 1' ovig

Seetion 18 fa:}ﬁ‘“ used value for such

Section 168 may 8180 be determining "ne

value' of Tangible per the actual rent

to services that e P the cobject is di

Getermine. p:ason&ble rent
Section 18 may also be us & to determine &

where the actual rent is zero or nominal such as

= locaol gow‘]—e}jpﬁell't in attempting to induqe a0 1T

community Supplies the property at o nominod ren

,

1 Sgorion 10. The property factor is a fraction, the numerator
9 of which is the average value of the taxpayer’s real and tangible
3 personal property owned or rented and used in this state during
4 the tax period and the denominator of which is the average value
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% 5 of all the taxpayer’s real and tangible personal property owned
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SectioN 12. The average value of property shall be determined
by averaging the values at the beginning and ending of the tax
period but the [tax administrator] may require the averaging of
monthly values during the tax period if reasonably required to
reflect properly the average value of the taxpayer’s property.




SecTion 15. The sales factor is a fraction, the numerator of
which is the total sales of the taxpayer in this state during the i
tax period, and the denominator of which is the total sales of the
taxpayer everywhere during the tax period. :
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Comment
The saleg to be inciuded in the fraction sre only the sales
which produce business income. Sales which produce "capital ¢ aino"élff~
under “eCtIOﬂ 6 and sre to be allocated rather than apportioned. o

"Motal sales” means Ynet sales' after discounts and returns >



1 Section 13. The payroll factor is a fraction, the numerator of
2 which is the total amount paid in this state during the tax period
3 by the taxpayer for compensation, and the denominator of which
4 isthe total compensation paid everywhere during the tax period.

Comment
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Sperion 14. Compensation is paid in this state if:

(a) the individual’s service is performed entirely within the
state; or

(b) the individual’s service is performed both within and with-

dental to the individual’s serviee within the state; or
(c) some of the service is performed in the state and (1) the
base of operations or, if there is no base of operations, the place

10
11
12
13

1
2
3
4
5 out the state, but the service performed without the state is inci-
6
7
8
9

from which the service is directed or controlled is in the state, or
(2) the base of operations or the place from which the service is
directed or controlled is not in any state in which some part of
the service is performed, but the individual’s residence is in this
state.

- COMMENT

This section is derived from the Model Unemployment Compensation Act. This
is the same figure which will be used by taxpayers for unemployment compensa-
tion purposes. )

7



SecTion 16. Sales of tangible personal property are in this
state if:

(a) the property is delivered or shipped to a purchaser, other
than the United States government, within this state regardless
of the f.o.b. point or other conditions of the sale ; or

(b) the property is shipped from an office, store, warehouse,
factory, or other place of storage in this state and (1) the pur-
chaser is the United States government o: (2) the taxpayer is
not taxable in the state of the purchaser.
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The phrase 'delivered or shipped to a purchaser"
in this state includes shipments,at the designation of tge purchaSGL .
to a person in this state such as designating,while a shipment 1s enroute,

the ultimate recipient,

fote ]

Szles to the United States are treated separately. 1t is
thought that this is justified because sales to_thg Un@te% Statff .
are not necessarily atiributable to a maykgt ??Eﬁtlﬂngn uhf stfu? ?o
which the goods are originally shipped. fhl§ different treau%enf may
also be justified because,1f the goods are defense Or war ma:effa Ei-
it may be impossible to determine whether ?he gooég ever cone to rest
in the state due to use of coded delivery instruciions. .

The section doeg not specify how sales from a subsidiary
in the state to an out-of-state parent such as a marketing c?rpor%t}?fﬁﬂ
who thereupon redirects the goods back into the state, should be U£COJCQ0

ES
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It may be necessary to use section 18.to make & falr represcntation
ituation,

of the business income in this

Section 17. Sales, other than sales of tangible personal prop-
erty, are in this state if:

(a) the income-producing activity is performed in this state;
or

(b) the income-producing activity is performed both in and
outside this state and a greater proportion of the income-producing
activity is performed in this state than in any other state, based
on costs of performance.
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Secrion 18. If the allocation and apportionment provisions of
this Act do not fairly represent the extent of the taxpayer’s busi-
ness activity in this state, the taxpayer may petition for or the
[tax administrator] may require, in respect to all or any part of
the taxpayer’s business activity, if reasonable:

(a) separate accounting;

(b) the exclusion of any one or more of the factors;

(c) the inclusion of one or more additional factors which will
fairly represent the taxpayer’s business activity in this state; or

(d) the employment of any other method to effectuate an
equitable allocation and apportionment of the taxpayer’s income.
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CoMMENT

It is anticipated that this act will be made a part of the income tax acts of the
several states. For that reason, this section does not spell out the procedure to
be followed in the event of a disagreement between the taxpayer and the tax
administrator. The income tax acts of each state presumably outlme the pro-
cedure t6 be followed.
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Scction 18 is intended as & broad suthority,within the »nrinciple
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of ﬁpﬁ@“tlovln business incone fairly among th states which have
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contact with the income, to the tax administrator te vary the
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spwortionment formule snd to vary the systeu of allocation nhefe‘uﬂe
xEX p”OV?Slﬁns of the act do not fairly rej 3e the extent of the
toxzpayer's business activity in the statles 1 o
section 18(4) 4o not forezlose the use of ons 1 gome business
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Heither does the phrase "method” limit the administrator to substituting
factors in the formula. The phrase means any other method of fairly s
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(No comments are proposed for Sections 19{uniformity section),20(short
1*1@),4¢(fépealer section) znd 22(effective date)



