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* * *

SECTION 105.  DEFAULT AND MANDATORY RULES.

(a)  Except as otherwise provided in the terms of the trust, this [Code] governs the

duties  and powers of a trustee, relations among trustees, and the rights and interests of a

beneficiary.

(b)  The terms of a trust prevail over any provision of this [Code] except:

(1) the requirements for creating a trust;

(2) the duty of a trustee to act in good faith and in accordance with the

terms and purposes of the trust and the interests of the beneficiaries;

(3) the requirement that a trust and its terms be for the benefit of its

beneficiaries, and that the trust have a purpose that is lawful, not contrary to public policy, and

possible to achieve;

(4) the power of the court to modify or terminate a trust under Sections

410 through 416;

(5) the effect of a spendthrift provision and the rights of certain creditors

and assignees to reach a trust as provided in [Article] 5;

(6) the power of the court under Section 702 to require, dispense with, or

modify or terminate a bond;

(7) the power of the court under Section 708(b) to adjust a trustee’s
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compensation specified in the terms of the trust which is unreasonably low or high;

[(8) the duty under Section 813(b)(2) and (3) to notify qualified

beneficiaries of an irrevocable trust who have attained 25 years of age of the existence of the

trust, of the identity of the trustee, and of their right to request trustee’s reports;]

[(9) the duty under Section 813(a) to respond to the request of a [qualified]

beneficiary of an irrevocable trust for trustee’s reports and other information reasonably related

to the administration of a trust;]

(10) the effect of an exculpatory term under Section 1008;

(11) the rights under Sections 1010 through 1013 of a person other than a

trustee or beneficiary;

(12) periods of limitation for commencing a judicial proceeding; [and]

(13) the power of the court to take such action and exercise such

jurisdiction as may be necessary in the interests of justice [; and

(14) the subject-matter jurisdiction of the court and venue for commencing

a proceeding as provided in Sections 203 and 204].

Comment

Subsection (a) emphasizes that the Uniform Trust Code is primarily a default statute.
While this Code provides numerous procedural rules on which a settlor may wish to rely, the
settlor is generally free to override these rules and to prescribe the conditions under which the
trust is to be administered. With only limited exceptions, the duties and powers of a trustee,
relations among trustees, and the rights and interests of a beneficiary are as specified in the terms
of the trust. 

Subsection (b) lists the items not subject to override in the terms of the trust. Because
subsection (b) refers specifically to other sections of the Code, enacting jurisdictions modifying
these other sections may also need to modify subsection (b).
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Subsection (b)(1) confirms that the requirements for a trust’s creation, such as the
necessary level of capacity and the requirement that a trust have a legal purpose, are controlled by
statute and common law, not by the settlor. For the requirements for creating a trust, see Sections
401-409. Subsection (b)(12) makes clear that the settlor may not reduce any otherwise applicable
period of limitations for commencing a judicial proceeding. See Sections 604 (period of
limitations for contesting validity of revocable trust), and 1005 (period of limitation on action for
breach of trust). Similarly, a settlor may not so negate the responsibilities of a trustee that the
trustee would no longer be acting in a fiduciary capacity. Subsection (b)(2) provides that the
terms may not eliminate a trustee’s duty to act in good faith and in accordance with the purposes
of the trust and the interests of the beneficiaries. For this duty, see Sections 801 and 814(a). 
Subsection (b)(3) provides that the terms may not eliminate the requirement that a trust and its
terms must be for the benefit of the beneficiaries. Subsection (b)(3) also provides that the terms
may not eliminate the requirement that the trust have a purpose that is lawful, not contrary to
public policy, and possible to achieve. Subsections (b)(2)-(3) are echoed in Sections 404 (trust
and its terms must be for benefit of beneficiaries; trust must have a purpose that is lawful, not
contrary to public policy, and possible to achieve), 801 (trustee must administer trust in good
faith, in accordance with its terms and purposes and the interests of the beneficiaries), 802(a)
(trustee must administer trust solely in interests of the beneficiaries), 814 (trustee must exercise
discretionary power in good faith and in accordance with its terms and purposes and the interests
of the beneficiaries), and 1008 (exculpatory term unenforceable to extent it relieves trustee of
liability for breach of trust committed in bad faith or with reckless indifference to the purposes of
the trust and the interests of the beneficiaries).

The terms of a trust may not deny a court authority to take such action as necessary in the
interests of justice, including requiring that a trustee furnish bond. Subsection (b)(6), (13).
Additionally, should the jurisdiction adopting this Code enact the optional provisions on subject-
matter jurisdiction and venue, subsection (b)(14) similarly provides that such provisions cannot
be altered in the terms of the trust. The power of the court to modify or terminate a trust under
Sections 410 through 416 is not subject to variation in the terms of the trust. Subsection (b)(4).
However, all of these Code sections involve situations which the settlor could have addressed
had the settlor had sufficient foresight. These include situations where the purpose of the trust
has been achieved, a mistake was made in the trust’s creation, or circumstances have arisen that
were not anticipated by the settlor. 

Section 813 imposes a general obligation to keep the beneficiaries informed as well as
several specific notice requirements. Subsections (b)(8) and (b)(9), which were placed in brackets
and made optional provisions by a 2004 amendment, specify limits on the settlor’s ability to
waive these information requirements. With respect to beneficiaries age 25 or older, a settlor may
dispense with all of the requirements of Section 813 except for the duties to inform the
beneficiaries of the existence of the trust, of the identity of the trustee, and to provide a
beneficiary upon request with such reports as the trustee may have prepared. Among the specific
requirements that a settlor may waive include the duty to provide a beneficiary upon request with
a copy of the trust instrument (Section 813(b)(1)), and the requirement that the trustee provide



4

annual reports to the qualified beneficiaries (Section 813(c)). The furnishing of a copy of the
entire trust instrument and preparation of annual reports may be required in a particular case,
however, if such information is requested by a beneficiary and is reasonably related to the trust’s
administration.

Responding to the desire of some settlors that younger beneficiaries not know of the
trust’s bounty until they have reached an age of maturity and self-sufficiency, subsection (b)(8)
allows a settlor to provide that the trustee need not even inform beneficiaries under age 25 of the
existence of the trust. However, pursuant to subsection (b)(9), if the younger beneficiary learns of
the trust and requests information, the trustee must respond. More generally, subsection (b)(9)
prohibits a settlor from overriding the right provided to a beneficiary in Section 813(a) to request
from the trustee of an irrevocable trust copies of trustee reports and other information reasonably
related to the trust’s administration.

During the drafting of the Uniform Trust Code, the drafting committee discussed and
rejected a proposal that the ability of the settlor to waive required notice be based on the nature of
the beneficiaries’ interest and not on the beneficiaries’ age. Advocates of this alternative
approach concluded that a settlor should be able to waive required notices to the remainder
beneficiaries, regardless of their age. Enacting jurisdictions preferring this alternative should
substitute the language “adult and current or permissible distributees of trust income or
principal” for the reference to “qualified beneficiaries” in subsection (b)(8). They should also
delete the reference to beneficiaries “who have attained the age of 25 years.”

Waiver by a settlor of the trustee’s duty to keep the beneficiaries informed of the trust’s
administration does not otherwise affect the trustee’s duties. The trustee remains accountable to
the beneficiaries for the trustee’s actions.

Neither subsection (b)(8) nor (b)(9) apply to revocable trusts. The settlor of a revocable
trust may waive all reporting to the beneficiaries, even in the event the settlor loses capacity. If
the settlor is silent about the subject, reporting to the beneficiaries will be required upon the
settlor’s loss of capacity. See Section 603.

In conformity with traditional doctrine, the Uniform Trust Code limits the ability of a
settlor to exculpate a trustee from liability for breach of trust. The limits are specified in Section
1008. Subsection (b)(10) of this section provides a cross-reference. Similarly, subsection (b)(7)
provides a cross-reference to Section 708(b), which limits the binding effect of a provision
specifying the trustee’s compensation.

Finally, subsection (b)(11) clarifies that a settlor is not free to limit the rights of third
persons, such as purchasers of trust property. Subsection (b)(5) clarifies that a settlor may not
restrict the rights of a beneficiary’s creditors except to the extent a spendthrift restriction is
allowed as provided in Article 5.
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2001 Amendment. By amendment in 2001, subsections (b) (3), (8) and (9) were revised.
The language in subsection (b)(3) “that the trust have a purpose that is lawful, not contrary to
public policy, and possible to achieve” is new. This addition clarifies that the settlor may not
waive this common law requirement, which is codified in the Code at Section 404.

Subsections (b)(8) and (9) formerly provided:

(8) the duty to notify the qualified beneficiaries of an irrevocable trust who
have attained 25 years of age of the existence of the trust, and of their right
to request trustee’s reports and other information reasonably related to the
administration of the trust;

(9) the duty to respond to the request of a beneficiary of an irrevocable
trust for trustee’s reports and other information reasonably related to the
administration of a trust.

The amendment clarifies that the information requirements not subject to waiver are
requirements specified in Section 813 of the Code.

2003 Amendment. By amendment in 2003, subsection (b)(8) was revised. Under the
previous provision, as amended in 2001, the presence of two “excepts” in the same sentence, the
first in the introductory language to subsection (b) and the second at the beginning of subsection
(b)(8), has caused considerable confusion. The revision eliminates the second “except” in (b)(8)
without changing the meaning of the provision.

2004 Amendment.  Sections 105(b)(8) and 105(b)(9) address the extent to which a
settlor may waive trustee notices and other disclosures to beneficiaries that would otherwise be
required under the Code.  These subsections have generated more discussion in jurisdictions
considering enactment of the UTC than have any other provisions of the Code.  A majority of the
enacting jurisdictions have modified these provisions but not in a consistent way.  This lack of
agreement and resulting variety of approaches is expected to continue as additional states enact
the Code.

Placing these sections in brackets signals that uniformity is not expected.  States may
elect to enact these  provisions without change, delete these provisions, or enact them with
modifications.  In Section 105(b)(9), an internal bracket has been added to make clear that an
enacting jurisdiction may limit to the qualified beneficiaries the obligation to respond to a
beneficiary's request for information.

The placing of these provisions in brackets does not mean that the Drafting Committee
recommends that an enacting jurisdiction delete Sections 105(b)(8) and 105(b)(9). The
Committee continues to believe that Sections 105(b)(8) and (b)(9), enacted as is, represent the
best balance of competing policy considerations.  Rather, the provisions were placed in brackets
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out of a recognition that there is a lack of consensus on the extent to which a settlor ought to be
able to waive reporting to beneficiaries, and that there is little chance that the states will enact
Sections 105(b)(8) and (b)(9) with any uniformity.

The policy debate is succinctly stated in Joseph Kartiganer & Raymond H. Young, The
UTC: Help for Beneficiaries and Their Attorneys, Prob. & Prop., Mar./April 2003, at 18, 20:

The beneficiaries’ rights to information and reports are among the most important
provisions in the UTC. They also are among the provisions that have attracted the most
attention. The UTC provisions reflect a compromise position between opposing viewpoints.

Objections raised to beneficiaries’ rights to information include the wishes of some
settlors who believe that knowledge of trust benefits would not be good for younger
beneficiaries, encouraging them to take up a life of ease rather than work and be
productive citizens. Sometimes trustees themselves desire secrecy and freedom from
interference by beneficiaries.

The policy arguments on the other side are: that the essence of the trust relationship is
accounting to the beneficiaries; that it is wise administration to account and inform
beneficiaries, to avoid the greater danger of the beneficiary learning of a breach or
possible breach long after the event; and that there are practical difficulties with secrecy
(for example, the trustee must tell a child that he or she is not eligible for financial aid at
college because the trust will pay, and must determine whether to accumulate income at
high income tax rates or pay it out for inclusion in the beneficiary's own return).
Furthermore, there is the practical advantage of a one-year statute of limitations when the
beneficiary is informed of the trust transactions and advised of the bar if no claim is made
within the year. UTC §§ 1005. In the absence of notice, the trustee is exposed to liability
until five years after the trustee ceases to serve, the interests of beneficiaries end, or the
trust terminates. UTC §§ 1005(c)

2005 Amendment.  Subsection (b)(2) is revised to make the language consistent with the
corresponding duties in Sections 801 and 814(a), which require that a trustee act in good faith
and in accordance with the terms and purposes of the trust and the interests of the beneficiaries. 
Previously, subsection (b)(2) provided that the settlor could not waive the duty of a trustee to act
in good faith and in accordance with the purposes of the trust.  The amendment adds that also
cannot waive the obligation to act in accordance with the terms of the trust and the interests of
the beneficiaries.

The purpose of the amendment is to make the language consistent, not to change the
substance of the section.  Absent some other restriction, a settlor is always free to specify the
trust’s terms to which the trustee must comply.  Also, “interests of the beneficiaries” is a defined
term in Section 103(8) meaning the beneficial interests as provided in the terms of the trust,
which the settlor is also free to specify.
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SECTION 106.  COMMON LAW OF TRUSTS; PRINCIPLES OF EQUITY.  The 

common law of trusts and principles of equity supplement this [Code], except to the extent 

modified by this [Code] or another statute of this State.

Comment

The Uniform Trust Code codifies those portions of the law of express trusts that are most
amenable to codification.  The Code is supplemented by the common law of trusts, including
principles of equity,. To determine the common law and principles of equity in a particular state,
a court should look first to prior case law in the state and then to more general sources, such as  
particularly as articulated in the Restatement of Trusts, Restatement (Third) of Property: Wills
and Other Donative Transfers, and the Restatement of Restitution.  The common law of trusts is
not static but includes the contemporary and evolving rules of decision developed by the courts
in exercise of their power to adapt the law to new situations and changing conditions.  It also
includes the traditional and broad equitable jurisdiction of the court, which the Code in no way
restricts.

The statutory text of the Uniform Trust Code is also supplemented by these Comments,
which, like the Comments to any Uniform Act, may be relied on as a guide for interpretation. 
See Acierno v. Worthy Bros. Pipeline Corp., 656 A.2d 1085, 1090 (Del. 1995) (interpreting
Uniform Commercial Code); Yale University v. Blumenthal, 621 A.2d 1304, 1307 (Conn. 1993)
(interpreting Uniform Management of Institutional Funds Act); 2 Norman Singer, Statutory
Construction Section 52.05 (6th ed. 2000); Jack Davies, Legislative Law and Process in a
Nutshell Section 55-4 (2d ed. 1986).

Comment Amended in 2005.

* * *

SECTION 501.  RIGHTS OF BENEFICIARY’S CREDITOR OR ASSIGNEE.  To

the extent a beneficiary’s interest is not protected by subject to a spendthrift provision, the court

may authorize a creditor or assignee of the beneficiary to reach the beneficiary’s interest by

attachment of present or future distributions to or for the benefit of the beneficiary or other

means.  The court may limit the award to such relief as is appropriate under the circumstances.
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Comment

This section applies only if the trust does not contain a spendthrift provision or the
spendthrift provision does not apply to a particular beneficiary’s interest.  A settlor may subject
to spendthrift protection the interests of certain beneficiaries but not others.  A settlor may also
subject only a portion of the trust to spendthrift protection such as an interest in the income but
not principal.  For the effect of a spendthrift provision on creditor claims, see Section 503. 

Absent a valid spendthrift provision, a creditor may ordinarily reach the interest of a
beneficiary the same as any other of the beneficiary’s assets. This does not necessarily mean that
the creditor can collect all distributions made to the beneficiary. The interest may be too
indefinite or  contingent for the creditor to reach or the interest may qualify for an exemption
under the state’s general creditor exemption statutes.  See  (Third) of Trusts §56 (2003);
Restatement (Second) of Trusts §§147-149, 162 (1959).  Other creditor law of the State may
limit the creditor to a specified percentage of a distribution. See, e.g., Cal. Prob. Code Section
15306.5. This section does not prescribe the procedures (“other means”) for reaching a
beneficiary’s interest or of priority among claimants, leaving those issues to the enacting State’s
laws on creditor rights. The section does clarify, however, that an order obtained against the
trustee, whatever state procedure may have been used, may extend to future distributions whether
made directly to the beneficiary or to others for the beneficiary’s benefit. By allowing an order to
extend to future payments, the need for the creditor periodically to return to court will be
reduced.

A creditor typically will pursue a claim by serving an order on the trustee attaching the
beneficiary’s interest. Assuming that the validity of the order cannot be contested, the trustee will
then pay to the creditor instead of to the beneficiary any payments the trustee would otherwise be
required to make to the beneficiary, as well as discretionary distributions the trustee decides to
make. The creditor may also, in theory, force a judicial sale of a beneficiary’s interest.

Because proceedings to satisfy a claim are equitable in nature, the second sentence of this
section ratifies the court’s discretion to limit the award as appropriate under the circumstances. In
exercising its discretion to limit relief, the court may appropriately consider the support needs
circumstances of a beneficiary and the beneficiary’s family. See Restatement (Third) of Trusts
Section 56 cmt. e (Tentative Draft No. 2, approved 1999).  

2005 Amendment.A 2005 amendment changes “protected by” to “subject to” in the first
sentence of the section.  No substantive change is intended.  The amendment was made to negate
an implication that this section allowed an exception creditor to reach a beneficiary’s interest
even though the trust contained a spendthrift provision.  The list of exception creditors and their
remedies are contained in Section 503.  Clarifying changes are also made in the comments and
unnecessary language on creditor remedies omitted.
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* * *

SECTION 503.  EXCEPTIONS TO SPENDTHRIFT PROVISION.

(a)  In this section, “child” includes any person for whom an order or judgment for

child support has been entered in this or another State.

(b)  Even if a trust contains a spendthrift provision, a beneficiary’s child, spouse,

or former spouse who has a judgment or court order against the beneficiary for support or

maintenance, or a judgment creditor who has provided services for the protection of a

beneficiary’s interest in the trust, may obtain from a court an order attaching present or future

distributions to or for the benefit of the beneficiary.

(c)  A spendthrift provision is unenforceable against a claim of this State or the

United States to the extent a statute of this State or federal law so provides. 

(b) A spendthrift provision is unenforceable against:

(1) a beneficiary’s child, spouse, or former spouse who has a judgment or

court order against the beneficiary for support or maintenance;

(2) a judgment creditor who has provided services for the protection of a

beneficiary’s interest in the trust; and

(3) a claim of this State or the United States to the extent a statute of this

State or federal law so provides.

(c) A claimant against which a spendthrift provision cannot be enforced may

obtain from a court an order attaching present or future distributions to or for the benefit of the

beneficiary.  The court may limit the award to such relief as is appropriate under the

circumstances.
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Comment

This section exempts the claims of certain categories of creditors from the effects of a
spendthrift restriction and specifies the remedies such exemption creditors may take to satisfy
their claims.

The exception in subsection (b) (b)(1) for judgments or orders to support a beneficiary’s
child or current or former spouse is in accord with Restatement (Third) of Trusts Section 59(a)
(Tentative Draft No. 2, approved 1999), Restatement (Second) of Trusts Section 157(a) (1959),
and numerous state statutes. It is also consistent with federal bankruptcy law, which exempts
such support orders from discharge. The effect of this exception is to permit the claimant for
unpaid support to attach present or future distributions that would otherwise be made to the
beneficiary. Distributions subject to attachment include distributions required by the express
terms of the trust, such as mandatory payments of income, and distributions the trustee has
otherwise decided to make, such as through the exercise of discretion. Subsection (b) (b)(1),
unlike Section 504, does not authorize the spousal or child claimant to compel a distribution
from the trust. Section 504 authorizes a spouse or child claimant to compel a distribution to the
extent the trustee has abused a discretion or failed to comply with a standard for distribution.

Subsection (b) (b)(1) refers both to “support” and “maintenance” in order to
accommodate differences among the States in terminology employed. No difference in meaning
between the two terms is intended.

The definition of “child” in subsection (a) accommodates the differing approaches States
take to defining the class of individuals eligible for child support, including such issues as
whether support can be awarded to stepchildren. However the State making the award chooses to
define “child” will be recognized under this Code, whether the order sought to be enforced was
entered in the same or different State.  For the definition of “state,” which includes Puerto Rico
and other American possessions, see Section 103(17).

The definition of “child” in subsection (a) is not exclusive.  The definition clarifies that a
“child” includes an individual awarded child support in any state.  The definition does not
expressly include but neither does it exclude persons awarded child support in some other
country or political subdivision, such as a Canadian province.

The exception in subsection (b) (b)(2) for a judgment creditor who has provided services
for the protection of a beneficiary’s interest in the trust is in accord with Restatement (Third) of
Trusts Section 59(b) (Tentative Draft No. 2, approved 1999), and Restatement (Second) of Trusts
Section 157(c) (1959). This exception allows a beneficiary of modest means to overcome an
obstacle preventing the beneficiary’s obtaining services essential to the protection or enforcement
of the beneficiary’s rights under the trust. See Restatement (Third) of Trusts Section 59 cmt. d
(Tentative Draft No. 2, approved 1999).
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Subsection (c)(b)(3), which is similar to Restatement (Third) of Trusts Section 59 cmt. a
(Tentative Draft No. 2, approved 1999), exempts certain governmental claims from a spendthrift
restriction. Federal preemption guarantees that certain federal claims, such as claims by the
Internal Revenue Service, may bypass a spendthrift provision no matter what this Code might
say. The case law and relevant Internal Revenue Code provisions on the exception for federal tax
claims are collected in George G. Bogert & George T. Bogert, The Law of Trusts and Trustees
Section 224 (Rev. 2d ed. 1992); and 2A Austin W. Scott & William F. Fratcher, The Law of
Trusts Section 157.4 (4th ed. 1987). Regarding claims by state governments, this subsection
recognizes that States take a variety of approaches with respect to collection, depending on
whether the claim is for unpaid taxes, for care provided at an institution, or for other charges.
Acknowledging this diversity, subsection (c) does not prescribe a rule, but refers to other statutes
of the State on whether particular claims are subject to or exempted from spendthrift provisions.

Unlike Restatement (Third) of Trusts Section 59(2) (Tentative Draft No. 2, approved
1999), and Restatement (Second) of Trusts Section 157(b) (1959), this Code does not create an
exception to the spendthrift restriction for creditors who have furnished necessary services or
supplies to the beneficiary. Most of these cases involve claims by governmental entities, which
the drafters concluded are better handled by the enactment of special legislation as authorized by
subsection (c) (b)(3). The drafters also declined to create an exception for tort claimants. For a
discussion of the exception for tort claims, which has not generally been recognized, see
Restatement (Third) of Trusts Section 59 Reporter’s Notes to cmt. a (Tentative Draft No. 2,
approved 1999). For a discussion of other exceptions to a spendthrift restriction, recognized in
some States, see George G. Bogert & George T. Bogert, The Law of Trusts and Trustees Section
224 (Rev. 2d ed. 1992); and 2A Austin W. Scott & William F. Fratcher, The Law of Trusts
Sections 157-157.5 (4th ed. 1987).

Subsection (c) provides that the only remedy available to an exception creditor is
attachment of present or future distributions of present or future distributions.  Depending on
other creditor law of the state, additional remedies may be available should a beneficiary’s
interest not be subject to a spendthrift provision.  Section 501, which applies in such situations,
provides that the creditor may reach the beneficiary’s interest under that section by attachment or
“other means.” Subsection (c), similar to Section 501, clarifies that the court has the authority to
limit the creditor’s relief as appropriate under the circumstances.

2005 Amendment.  The amendment rewrote this section.  The section previously
provided:

SECTION 503.  EXCEPTIONS TO SPENDTHRIFT PROVISION.
(a)  In this section, “child” includes any person for whom an order or judgment for

child support has been entered in this or another State.
(b)  Even if a trust contains a spendthrift provision, a beneficiary’s child, spouse,

or former spouse who has a judgment or court order against the beneficiary for support or
maintenance, or a judgment creditor who has provided services for the protection of a
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beneficiary’s interest in the trust, may obtain from a court an order attaching present or future
distributions to or for the benefit of the beneficiary.

(c)  A spendthrift provision is unenforceable against a claim of this State or the
United States to the extent a statute of this State or federal law so provides. 

* * *

SECTION 506.  OVERDUE DISTRIBUTION. 

(a) In this section, “mandatory distribution” means a distribution of income or

principal  which the trustee is required to make to a beneficiary under the terms of the trust,

including a distribution upon termination of the trust.  The term does not include a distribution

subject to the exercise of the trustee’s discretion even if (1) the discretion is expressed in the

form of a standard of distribution, or (2) the terms of the trust authorizing a distribution couple

language of discretion with language of direction.

(b)  Whether or not a trust contains a  spendthrift provision, a creditor or assignee

of a beneficiary may reach a mandatory distribution of income or principal, including a

distribution upon termination of the trust, if the trustee has not made the distribution to the

beneficiary within a reasonable time after the designated distribution date.

Comment

The effect of a spendthrift provision is generally to insulate totally a beneficiary’s interest
until a distribution is made and received by the beneficiary. See Section 502. But this section,
along with several other sections in this article, recognizes exceptions to this general rule.
Whether a trust contains a spendthrift provision or not, a trustee should not be able to avoid
creditor claims against a beneficiary by refusing to make a distribution required to be made by
the express terms of the trust. On the other hand, a spendthrift provision would become largely a
nullity were a beneficiary’s creditors able to attach all required payments as soon as they became
due. This section reflects a compromise between these two competing principles. A creditor can
reach a mandatory distribution, including a distribution upon termination, if the trustee has failed
to make the payment within a reasonable time after the designated distribution date. Following
this reasonable period, payments mandated by the express terms of the trust are in effect being
held by the trustee as agent for the beneficiary and should be treated as part of the beneficiary’s
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personal assets.

This section is similar to Restatement (Third) of Trusts Section 58 cmt. d (Tentative Draft
No. 2, approved 1999).

2001 Amendment. By amendment in 2001, “designated distribution date” was
substituted for “required distribution date” in subsection (b). The amendment conforms the
language of this section to terminology used elsewhere in the Code.

2005 Amendment.  The amendment adds a clarifying definition of “mandatory
distribution” in subsection (a), which is based on an Ohio proposal.  The amendment:

C tracks the traditional understanding that a mandatory distribution includes a provision
requiring that a beneficiary be paid the income of a trust or receive principal upon
termination;

C correlates the definition of “mandatory distribution” in this section to the broad definition
of discretionary trust used in Section 504.  Under both Sections 504 and 506, a trust is
discretionary even if the discretion is expressed in the form of a standard, such as a
provision directing a trustee to pay for a beneficiary’s support;

C addresses the situation where the terms of the trust couple language of discretion with
language of direction.  An example of such a provision is “my trustees shall, in their
absolute discretion, distribute such amounts as are necessary for the beneficiary’s
support.”  Despite the presence of the imperative “shall,” the provision is discretionary,
not mandatory.  For a more elaborate example of such a discretionary  “shall” provision,
see Marsman. Nasca, 573 N.E. 2d 1025 (Mass. Ct. App. 1991).

C is clarifying.  No change of substance is intended by this amendment.  This amendment
merely clarifies that a mandatory distribution is to be understood in its traditional sense
such as a provision requiring that the beneficiary receive an income or receive principal
upon termination of the trust. 

* * *

SECTION 816.  SPECIFIC POWERS OF TRUSTEE.  Without limiting the authority 

conferred by Section 815, a trustee may:

(1) collect trust property and accept or reject additions to the trust property from a 

settlor or any other person;
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(2) acquire or sell property, for cash or on credit, at public or private sale;

(3) exchange, partition, or otherwise change the character of trust property;

(4) deposit trust money in an account in a regulated financial-service institution;

(5) borrow money, with or without security, and mortgage or pledge trust property

for a period within or extending beyond the duration of the trust;

(6) with respect to an interest in a proprietorship, partnership, limited liability

company, business trust, corporation, or other form of business or enterprise, continue the

business or other enterprise and take any action that may be taken by shareholders, members, or

property owners, including merging, dissolving, or otherwise changing the form of business

organization or contributing additional capital;

(7) with respect to stocks or other securities, exercise the rights of an absolute

owner, including the right to:

(A) vote, or give proxies to vote, with or without power of substitution, or

enter into or continue a voting trust agreement;

(B) hold a security in the name of a nominee or in other form without

disclosure of the trust so that title may pass by delivery;

(C) pay calls, assessments, and other sums chargeable or accruing against

the securities, and sell or exercise stock subscription or conversion rights; and

(D) deposit the securities with a depositary or other regulated financial-

service institution;

(8) with respect to an interest in real property, construct, or make ordinary or

extraordinary repairs to, alterations to, or improvements in, buildings or other structures,
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demolish improvements, raze existing or erect new party walls or buildings, subdivide or develop

land, dedicate land to public use or grant public or private easements, and make or vacate plats

and adjust boundaries;

(9) enter into a lease for any purpose as lessor or lessee, including a lease or other

arrangement for exploration and removal of natural resources, with or without the option to

purchase or renew, for a period within or extending beyond the duration of the trust;

(10) grant an option involving a sale, lease, or other disposition of trust property

or acquire an option for the acquisition of property, including an option exercisable beyond the

duration of the trust, and exercise an option so acquired;

(11) insure the property of the trust against damage or loss and insure the trustee,

the trustee’s agents, and beneficiaries against liability arising from the administration of the trust;

(12) abandon or decline to administer property of no value or of insufficient value

to justify its collection or continued administration;

(13) with respect to possible liability for violation of environmental law:

(A) inspect or investigate property the trustee holds or has been asked to

hold, or property owned or operated by an organization in which the trustee holds or has been

asked to hold an interest, for the purpose of determining the application of environmental law

with respect to the property;

(B) take action to prevent, abate, or otherwise remedy any actual or

potential violation of any environmental law affecting property held directly or indirectly by the

trustee, whether taken before or after the assertion of a claim or the initiation of governmental

enforcement;
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(C) decline to accept property into trust or disclaim any power with respect

to property that is or may be burdened with liability for violation of environmental law;

(D) compromise claims against the trust which may be asserted for an

alleged violation of environmental law; and

(E) pay the expense of any inspection, review, abatement, or remedial

action to comply with environmental law;

(14) pay or contest any claim, settle a claim by or against the trust, and release, in

whole or in part, a claim belonging to the trust;

(15) pay taxes, assessments, compensation of the trustee and of employees and

agents of the trust, and other expenses incurred in the administration of the trust;

(16) exercise elections with respect to federal, state, and local taxes;

(17) select a mode of payment under any employee benefit or retirement plan,

annuity, or life insurance payable to the trustee, exercise rights thereunder, including exercise of

the right to indemnification for expenses and against liabilities, and take appropriate action to

collect the proceeds;

(18) make loans out of trust property, including loans to a beneficiary on terms

and conditions the trustee considers to be fair and reasonable under the circumstances, and the

trustee has a lien on future distributions for repayment of those loans;

(19) pledge trust property to guarantee loans made by others to the beneficiary;

(20) appoint a trustee to act in another jurisdiction with respect to trust property

located in the other jurisdiction, confer upon the appointed trustee all of the powers and duties of

the appointing trustee, require that the appointed trustee furnish security, and remove any trustee
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so appointed;

(21) pay an amount distributable to a beneficiary who is under a legal disability or

who the trustee reasonably believes is incapacitated, by paying it directly to the beneficiary or

applying it for the beneficiary’s benefit, or by:

(A) paying it to the beneficiary’s [conservator] or, if the beneficiary does

not have a [conservator], the beneficiary’s [guardian];

(B) paying it to the beneficiary’s custodian under [the Uniform Transfers

to Minors Act] or custodial trustee under [the Uniform Custodial Trust Act], and, for that

purpose, creating a custodianship or custodial trust;

(C) if the trustee does not know of a [conservator], [guardian], custodian,

or custodial trustee, paying it to an adult relative or other person having legal or physical care or

custody of the beneficiary, to be expended on the beneficiary’s behalf; or

(D) managing it as a separate fund on the beneficiary’s behalf, subject to

the beneficiary’s continuing right to withdraw the distribution;

(22) on distribution of trust property or the division or termination of a trust, make

distributions in divided or undivided interests, allocate particular assets in proportionate or

disproportionate shares, value the trust property for those purposes, and adjust for resulting

differences in valuation;

(23) resolve a dispute concerning the interpretation of the trust or its

administration by mediation, arbitration, or other procedure for alternative dispute resolution;

(24) prosecute or defend an action, claim, or judicial proceeding in any

jurisdiction to protect trust property and the trustee in the performance of the trustee’s duties;
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(25) sign and deliver contracts and other instruments that are useful to achieve or

facilitate the exercise of the trustee’s powers; and

(26) on termination of the trust, exercise the powers appropriate to wind up the

administration of the trust and distribute the trust property to the persons entitled to it.

Comment

This section enumerates specific powers commonly included in trust instruments and in
trustee powers legislation.  All the powers listed are subject to alteration in the terms of the trust. 
See Section 105.  The powers listed are also subsumed under the general authority granted in
Section 815(a)(2) to exercise all powers over the trust property which an unmarried competent
owner has over individually owned property, and any other powers appropriate to achieve the
proper management, investment, and distribution of the trust property.  The powers listed add
little of substance not already granted by Section 815 and powers conferred elsewhere in the
Code, which are listed in the Comment to Section 815.  While the Committee drafting this Code
discussed dropping the list of specific powers, it concluded that the demand of third parties to see
language expressly authorizing specific transactions justified retention of a detailed list.

As provided in Section 815(b), the exercise of a power is subject to fiduciary duties
except as modified in the terms of the trust.  The fact that the trustee has a power does not imply
a duty that the power must be exercised.

Many of the powers listed in this section are similar to the powers listed in Section 3 of
the Uniform Trustees’ Powers Act (1964).  Several are new, however, and other powers drawn
from that Act have been updated.  The powers enumerated in this section may be divided into
categories.  Certain powers, such as the powers to acquire or sell property, borrow money, and
deal with real estate, securities, and business interests, are powers that any individual can
exercise.  Other powers, such as the power to collect trust property, are by their very nature only
applicable to trustees.  Other specific powers, particularly those listed in other sections of the
Uniform Trust Code, modify a trustee duty that would otherwise apply.  See, e.g., Sections
802(h) (exceptions to duty of loyalty) and 810(d) (joint investments as exception to earmarking
requirement).

Paragraph (1) authorizes a trustee to collect trust property and collect or decline additions 
to the trust property.  The power to collect trust property is an incident of the trustee’s duty to 
administer the trust as provided in Section 801. The trustee has a duty to enforce claims as
provided in Section 811, the successful prosecution of which can result in collection of trust
property.  Pursuant to Section 812, the trustee also has  a duty to collect trust property from a
former trustee or other person holding trust property.  For an application of the power to reject
additions to the trust property, see Section 816(13) (power to decline property with possible
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environmental liability).

Paragraph (2) authorizes a trustee to sell trust property, for cash or on credit, at public or
private sale.  Under the Restatement, a power of sale is implied unless limited in the terms of the
trust.  Restatement (Third) of Trusts: Prudent Investor Rule Section 190 (1992).  In arranging a
sale, a trustee must comply with the duty to act prudently as provided in Section 804. This duty
may dictate that the sale be made with security.

Paragraph (4) authorizes a trustee to deposit funds in an account in a regulated financial-
service institution.  This includes the right of a financial institution trustee to deposit funds in its
own banking department as authorized by Section 802(h)(4).

Paragraph (5) authorizes a trustee to borrow money.  Under the Restatement, the sole
limitation on such borrowing is the general obligation to invest prudently.  See Restatement
(Third) of Trusts: Prudent Investor Rule Section 191 (1992).  Language clarifying that the loan
may extend beyond the duration of the trust was added to negate an older view that the trustee
only had power to encumber the trust property for the period that the trust was in existence.

Paragraph (6) authorizes the trustee to continue, contribute additional capital to, or
change the form of a business.  Any such decision by the trustee must be made in light of the
standards of prudent investment stated in Article 9.

Paragraph (7), regarding powers with respect to securities, codifies and amplifies the
principles of Restatement (Second) of Trusts Section 193 (1959).

Paragraph (9), authorizing the leasing of property, negates the older view, reflected in
Restatement (Second) of Trusts Section 189 cmt. c (1959), that a trustee could not lease property
beyond the duration of the trust.  Whether a longer term lease is appropriate is judged by the
standards of prudence applicable to all investments.

Paragraph (10), authorizing a trustee to grant options with respect to sales, leases or other
dispositions of property, negates the older view, reflected in Restatement (Second) of Trusts
Section 190 cmt. k (1959), that a trustee could not grant another person an option to purchase
trust property.  Like any other investment decision, whether the granting of an option is
appropriate is a question of prudence under the standards of Article 9.

Paragraph (11), authorizing a trustee to purchase insurance, empowers a trustee to 
implement the duty to protect trust property.  See Section 809.  The trustee may also insure 
beneficiaries, agents, and the trustee against liability, including liability for breach of trust.

Paragraph (13) is one of several provisions in the Uniform Trust Code designed to
address trustee  concerns about possible liability for violations of environmental law.  This
paragraph collects all the powers relating to environmental concerns in one place even though
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some of the powers, such as the powers to pay expenses, compromise claims, and decline
property, overlap with other paragraphs of this section (decline property, paragraph (1);
compromise claims, paragraph (14); pay expenses, paragraph (15)).  Numerous States have
legislated on the subject of environmental liability of fiduciaries.  For a representative state
statute, see Tex. Prop. Code Ann. Section 113.025.  See also Sections 701(c)(2) (designated
trustee may inspect property to determine potential violation of environmental or other law or for
any purpose) and 1010(b) (trustee not personally liable for violation of environmental law arising
from ownership or control of trust property).

Paragraph (14) authorizes a trustee to pay, contest, settle, or release claims.  Section 811
requires that a trustee need take only “reasonable” steps to enforce claims, meaning that a trustee
may release a claim not only when it is uncollectible, but also when collection would be
uneconomic.  See Restatement (Second) of Trusts Section 192 (1959) (power to compromise,
arbitrate and abandon claims).

Paragraph (15), among other things, authorizes a trustee to pay compensation to the
trustee and agents without prior approval of court.  Regarding the standard for setting trustee
compensation, see Section 708.  See also Section 709 (repayment of trustee expenditures). 
While prior court approval is not required, Section 813(b)(4) requires the trustee to inform the
qualified beneficiaries in advance of a change in the method or rate of compensation.

Paragraph (16) authorizes a trustee to make elections with respect to taxes.  The Uniform
Trust Code leaves to other law the issue of whether the trustee, in making such elections, must
make compensating adjustments in the beneficiaries’ interests.

Paragraph (17) authorizes a trustee to take action with respect to employee benefit or
retirement plans, or annuities or life insurance payable to the trustee. Typically, these will be
beneficiary designations which the settlor has made payable to the trustee, but this Code also 
allows the trustee to acquire ownership of annuities or life insurance.

Paragraphs (18) and (19) allow a trustee to make loans to a beneficiary or to guarantee
loans of a beneficiary upon such terms and conditions as the trustee considers fair and
reasonable.  The determination of what is fair and reasonable must be made in light of the
fiduciary duties of the trustee and the purposes of the trust. Frequently, a trustee will make loans
to a beneficiary which might be considered less than prudent in an ordinary commercial sense
although of great benefit to the beneficiary and which help carry out the trust purposes.  If the
trustee requires security for the loan to the beneficiary, adequate security under this paragraph
may consist of a charge on the beneficiary’s interest in the trust.  See Restatement (Second) of
Trusts Section 255 (1959).  However, the interest of a beneficiary subject to a spendthrift
restraint may not be pledged as security for a loan.  See Section 502.

Paragraph (20) authorizes the appointment of ancillary trustees in jurisdictions in which
the regularly appointed trustee is unable or unwilling to act.  Normally, an ancillary trustee will
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be appointed only when there is a need to manage real estate located in another jurisdiction.  This
paragraph allows the regularly appointed trustee to select the ancillary trustee and to confer on
the ancillary trustee such powers and duties as may be necessary.  The appointment of ancillary
trustees is a topic which a settlor may wish to address in the terms of the trust.

Paragraph (21) authorizes a trustee to make payments to another person for the use or
benefit of a beneficiary who is under a legal disability or who the trustee reasonably believes is
incapacitated.  Although an adult relative or other person receiving funds is required to spend it
on the beneficiary’s behalf, it is preferable that the trustee make the distribution to a person
having more formal fiduciary responsibilities.  For this reason, payment may be made to an adult
relative only if the trustee does not know of a conservator, guardian, custodian, or custodial
trustee capable of acting for the beneficiary.

Paragraph (22) authorizes a trustee to make non-pro-rata distributions and allocate
particular assets in proportionate or disproportionate shares.  This power provides needed
flexibility and lessens the risk that a non-pro-rata distribution will be treated as a taxable sale.

Paragraph (23) authorizes a trustee to resolve disputes through mediation, or arbitration
or other methods of alternate dispute resolution.  The drafters of this Code encourage the use of
such alternate methods for resolving disputes.  Arbitration is a form of nonjudicial settlement
agreement authorized by Section 111.  In representing beneficiaries and others in connection with
arbitration or in approving settlements obtained through mediation or other methods of ADR, the
representation principles of Article 3 may be applied.  Settlors wishing to encourage use of
alternate dispute resolution may draft to provide it.  For sample language, see American
Arbitration Association, Arbitration Rules for Wills and Trusts (1995).

Paragraph (24) authorizes a trustee to prosecute or defend an action.  As to the propriety
of reimbursement for attorney’s fees and other expenses of an action or judicial proceeding, see
Section 709 and Comment.  See also Section 811 (duty to defend actions).

Paragraph (26), which is similar to Section 344 of the Restatement (Second) of Trusts
(1959), clarifies that even though the trust has terminated, the trustee retains the powers needed
to wind up the administration of the trust and distribute the remaining trust property.

SECTION 817.  DISTRIBUTION UPON TERMINATION.

(a)  Upon termination or partial termination of a trust, the trustee may send to the

beneficiaries a proposal for distribution.  The right of any beneficiary to object to the proposed

distribution terminates if the beneficiary does not notify the trustee of an objection within 30
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days after the proposal was sent but only if the proposal informed the beneficiary of the right to

object and of the time allowed for objection.

(b)  Upon the occurrence of an event terminating or partially terminating a trust,

the trustee shall proceed expeditiously to distribute the trust property to the persons entitled to it,

subject to the right of the trustee to retain a reasonable reserve for the payment of debts,

expenses, and taxes.

(c)  A release by a beneficiary of a trustee from liability for breach of trust is

invalid to the extent:

(1) it was induced by improper conduct of the trustee; or

(2) the beneficiary, at the time of the release, did not know of the

beneficiary’s rights or of the material facts relating to the breach.

Comment

This section contains several independent provisions governing distribution upon
termination.  Other provisions of the Uniform Trust Code relevant to distribution upon
termination include Section 816(26) (powers upon termination to windup administration and
distribution), and 1005 (limitation of action against trustee).

Subsection (a) is based on Section 3-906(b) of the Uniform Probate Code.  It addresses
the dilemma that sometimes arises when the trustee is reluctant to make distribution until the
beneficiary approves but the beneficiary is reluctant to approve until the assets are in hand.  The
procedure made available under subsection (a) facilitates the making of non-pro-rata
distributions.  However, whenever practicable it is normally better practice to obtain the advance
written consent of the beneficiaries to a proposed plan of distribution.  Similar to other notices
under the Code, the right of a beneficiary to object may be barred by delivery of the proposal to
another person if that other person may represent and bind the beneficiary as provided in Article
3. 

The failure of a beneficiary to object to a plan of distribution pursuant to subsection (a) is
not a release as provided in subsection (c) or Section 1009.  A release requires an affirmative act
by a beneficiary and is not accomplished upon a mere failure to object.  Furthermore, a failure of
a beneficiary to object does not preclude the beneficiary from bringing an action with respect to
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matters not disclosed in the proposal for distribution.

Subsection (b) recognizes that upon an event terminating or partially terminating a trust,
expeditious distribution should be encouraged to the extent reasonable under the circumstances. 
However, a trustee is entitled to retain a reasonable reserve for payment of debts, expenses, and
taxes.  Sometimes these reserves must be quite large, for example, upon the death of the
beneficiary of a QTIP trust that is subject to federal estate tax in the beneficiary’s estate.  Not
infrequently, a substantial reserve must be retained until the estate tax audit is concluded several
years after the beneficiary’s death.

Subsection (c) is an application of Section 1009.  Section 1009 addresses the validity of
any type of release that a beneficiary might give. Subsection (c) is more limited, dealing only 
with releases given upon termination of the trust.  Factors affecting the validity of a release
include adequacy of disclosure, whether the beneficiary had a legal incapacity and was not
represented under Article 3, and whether the trustee engaged in any improper conduct.  See
Restatement (Second) of Trusts Section 216 (1959).  A release requires an affirmative act by a
beneficiary. 

Comment Amended in 2005.
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