
 

 
 

  
 

 
  

  
  
   

   
 

   
  

 
 

 
 
    

   
      

   
    

    
     

 
     

       
   

 
   

      
      
    

   
         

 
 

    
        

    
     

        
   

   
                                                            

    
      

MEMORANDUM 

To: Ronald J. Scalise Jr., Reporter of the Uniform Community Property Disposition at 
Death Act Committee 

CC: Bruce M. Stone 
Turney B. Berry 
David M. English 

From: Juan C. Antúnez, Observer, Miami, Florida 

Subject: Nature of Community Property in Common Law Jurisdictions Adopting the 
Uniform Community Property Disposition at Death Act (“UCPDDA”) 

Date: November 19, 2020 

For the reasons discussed below, the drafting committee for the UCPDDA should include 
the following provision in the text of the act explicitly addressing a state property-law question 
with significant federal income tax implications. Namely, what is the “character” of property in 
common-law jurisdictions to which the act applies? In other words, does a change of domicile 
from a community-law jurisdiction to a common-law jurisdiction transmute the character of 
community property subject to the UCPDDA to separate property, or does such property retain its 
character as community property? The following proposed text answers that question definitively: 

The property to which this [act] applies retains its character as community property 
under the laws of this state, including for purposes of the application of s. 1014(b)(6) of 
the Internal Revenue Code of 1986, 26 U.S.C. s. 1014(b)(6). 

As explained in Section 1014(b)(6) and the Boundaries of Community Property (see 
attached copy),1 the IRS will generally adhere to state law property-law characterizations 
especially – as in the case of the UCPDDA – where the property-law characterization applies with 
equal force to all married couples (i.e., all couples moving from community property jurisdictions 
to common law jurisdictions). Whether an adopting state chooses to explicitly retain the 
community-property character of property subject to the UCPDDA – or not – has significant 
federal tax implications. 

The possible disparate tax outcomes arising out of this fundamental property-law question 
(i.e., what is the “character” of property subject to the act?), is illustrated in the following fact 
pattern. Joan and Clark Johnson, a married couple, moved to Florida, a common law jurisdiction, 
from Texas, a community property jurisdiction. The couple holds joint title to an appreciated 
investment asset acquired years ago while they lived in Texas, to which the UCPDDA applies 
under Florida law, with a current tax basis of $100,000 and a $1 million fair market value. Clark 
dies, and the asset is liquidated at year’s end for its $1 million fair market value. 

1 Ware, Jeremy T. (2005) "Section 1014(b)(6) and the Boundaries of Community Property," Nevada Law 
Journal: Vol. 5 : Iss. 3 , Article 5. 
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If the property-law character of the asset was transmuted from community property to 
separate property when the couple changed their marital domicile from Texas to Florida, section 
1014(a)(1) of the Internal Revenue Code results in a $550,000 income tax basis to Joan. Clark’s 
basis in his half of the asset increases from the original $50,000 to $500,000 (the date of death 
value), plus Joan’s basis in her half of the property remains $50,000. The subsequent sale of the 
property produces a $450,000 gain ($1 million amount realized less $550,000 basis) and a tax 
liability of $107,100 ($450,000 x 23.8 percent (20 percent long-term capital gains tax rate plus 3.8 
percent unearned income tax rate)). In contrast, if the asset retained its character as community 
property under Florida law because it is subject to the UCPDDA, section 1014(b)(6) of the Internal 
Revenue Code results in a $1 million income tax basis to Joan due to the step-up in basis. In light 
of that adjustment, the subsequent sale of the asset produces zero gain ($1 million amount realized 
less $1 million basis) and zero tax liability. 

* * * * * 
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