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2004 AMENDMENTS TO THE UNIFORM TRUST CODE (2000)
ARTICLE 1

GENERAL PROVISIONS AND DEFINITIONS

General Comment

The Uniform Trust Code is primarily a default statute. Most of the Code’s provisions can
be overridden in the terms of the trust. The provisions not subject to override are scheduled in
Section 105(b). These include the duty of a trustee to act in good faith and with regard to the
purposes of the trust, public policy exceptions to enforcement of spendthrift provisions, the
requirements for creating a trust, and the authority of the court to modify or terminate a trust on
specified grounds.

The remainder of the article specifies the scope of the Code (Section 102), provides
definitions (Section 103), and collects provisions of importance not amenable to codification
elsewhere in the Uniform Trust Code. Sections 106 and 107 focus on the sources of law that will
govern a trust. Section 106 clarifies that despite the Code’s comprehensive scope, not all aspects
of the law of trusts have been codified. The Uniform Trust Code is supplemented by the
common law of trusts and principles of equity. Section 107 addresses selection of the
jurisdiction or jurisdictions whose laws will govern the trust. A settlor, absent overriding public
policy concerns, is free to select the law that will determine the meaning and effect of a trust’s
terms.

Changing a trust’s principal place of administration is sometimes desirable, particularly to
lower a trust’s state income tax. Such transfers are authorized in Section 108. The trustee,
following notice to the “qualified beneficiaries,” defined in Section 103(+213), may without
approval of court transfer the principal place of administration to another State or country if a
qualified beneficiary does not object and if the transfer is consistent with the trustee’s duty to
administer the trust at a place appropriate to its purposes, its administration, and the interests of
the beneficiaries. The settlor, if minimum contacts are present, may also designate the trust’s
principal place of administration.

Sections 104 and 109 through 111 address procedural issues. Section 104 specifies when
persons, particularly persons who work in organizations, are deemed to have acquired knowledge
of a fact. Section 109 specifies the methods for giving notice and excludes from the Code’s
notice requirements persons whose identity or location is unknown and not reasonably
ascertainable. Section 110 allows beneficiaries with remote interests to request notice of actions,
such as notice of a trustee resignation, which are normally given only to the qualified
beneficiaries.

Section 111 ratifies the use of nonjudicial settlement agreements. While the judicial



settlement procedures may be used in all court proceedings relating to the trust, the nonjudicial
settlement procedures will not always be available. The terms of the trust may direct that the
procedures not be used, or settlors may negate or modify them by specifying their own methods
for obtaining consents. Also, a nonjudicial settlement may include only terms and conditions a
court could properly approve.

The Uniform Trust Code does not prescribe the rules of construction to be applied to
trusts created under the Code. The Code instead recognizes that enacting jurisdictions are likely
to take a diversity of approaches, just as they have with respect to the rules of construction
applicable to wills. Section 112 accommodates this variation by providing that the State’s
specific rules on construction of wills, whatever they may be, also apply to the construction of
trusts.

* sk ok

SECTION 103. DEFINITIONS. In this [Code]:
(1) “Action,” with respect to an act of a trustee, includes a failure to act.

(2) “Ascertainable standard” means a standard relating to an individual’s health,

education, support, or maintenance within the meaning of Section 2041(b)(1)(A) or 2514(c)(1) of

the Internal Revenue Code of 1986, as in effect on [the effective date of this [Code] [amendment]

[, or as later amended]].

2) (3) “Beneficiary” means a person that:
(A) has a present or future beneficial interest in a trust, vested or
contingent; or
(B) in a capacity other than that of trustee, holds a power of appointment
over trust property.
3 (4) “Charitable trust” means a trust, or portion of a trust, created for a
charitable purpose described in Section 405(a).

4 (5) “[Conservator]” means a person appointed by the court to administer the



estate of a minor or adult individual.

5 (6) “Environmental law” means a federal, state, or local law, rule, regulation,
or ordinance relating to protection of the environment.

t6) (7) “[Guardian]” means a person appointed by the court [, a parent, or a
spouse] to make decisions regarding the support, care, education, health, and welfare of a minor
or adult individual. The term does not include a guardian ad litem.

7 (8) “Interests of the beneficiaries” means the beneficial interests provided in
the terms of the trust.

€8y (9) “Jurisdiction,” with respect to a geographic area, includes a State or
country.

9 (10) “Person” means an individual, corporation, business trust, estate, trust,
partnership, limited liability company, association, joint venture, government; governmental
subdivision, agency, or instrumentality; public corporation, or any other legal or commercial
entity.

19y (11) “Power of withdrawal” means a presently exercisable general power of

appointment other than a power: (A) exercisable by a trustee and limited by an ascertainable

standard; or (B) whiehrts exercisable by another person only upon consent of the trustee or a

person holding an adverse interest.

15 (12) “Property” means anything that may be the subject of ownership,
whether real or personal, legal or equitable, or any interest therein.

12y (13) “Qualified beneficiary” means a beneficiary who, on the date the

beneficiary’s qualification is determined:



(A) is a distributee or permissible distributee of trust income or principal,
(B) would be a distributee or permissible distributee of trust income or
principal if the interests of the distributees described in subparagraph (A) terminated on that date

without causing the trust to terminate; or

(C) would be a distributee or permissible distributee of trust income or
principal if the trust terminated on that date.

13) (14) “Revocable,” as applied to a trust, means revocable by the settlor
without the consent of the trustee or a person holding an adverse interest.

14 (15) “Settlor” means a person, including a testator, who creates, or
contributes property to, a trust. If more than one person creates or contributes property to a trust,
each person is a settlor of the portion of the trust property attributable to that person’s
contribution except to the extent another person has the power to revoke or withdraw that
portion.

t15) (16) “Spendthrift provision” means a term of a trust which restrains both
voluntary and involuntary transfer of a beneficiary’s interest.

16y (17) “State” means a State of the United States, the District of Columbia,
Puerto Rico, the United States Virgin Islands, or any territory or insular possession subject to the
jurisdiction of the United States. The term includes an Indian tribe or band recognized by federal
law or formally acknowledged by a State.

+AH(18) “Terms of a trust” means the manifestation of the settlor’’s intent
regarding a trust’’s provisions as expressed in the trust instrument or as may be established by

other evidence that would be admissible in a judicial proceeding.



18 (19) “Trust instrument” means an instrument executed by the settlor that
contains terms of the trust, including any amendments thereto.

19 (20) “Trustee” includes an original, additional, and successor trustee, and a
cotrustee.

Comment

A definition of “action” (paragraph (1)) is included for drafting convenience, to
avoid having to clarify in the numerous places in the Uniform Trust Code where reference is
made to an “action” by the trustee that the term includes a failure to act.

The definition of “ascertainable standard” (paragraph (2)) was added to the Code by a

2004 amendment. The term was previously used only in and defined in Section 814. Other 2004
amendments add the term to Sections 103(11) and 504, necessitating the need to move the

definition in Section 814 to the list of defined terms in Section 103 and thereby make it
applicable throughout the Code.

Beneficiary” (paragraph (2 3)) refers only to a beneficiary of a trust as defined in the
Uniform Trust Code. In addition to living and ascertained individuals, beneficiaries may be
unborn or unascertained. Pursuant to Section 402(b), a trust is valid only if a beneficiary can be
ascertained now or in the future. The term “beneficiary” includes not only beneficiaries who
received their interests under the terms of the trust but also beneficiaries who received their
interests by other means, including by assignment, exercise of a power of appointment, resulting
trust upon the failure of an interest, gap in a disposition, operation of an antilapse statute upon
the predecease of a named beneficiary, or upon termination of the trust. The fact that a person
incidentally benefits from the trust does not mean that the person is a beneficiary. For example,
neither a trustee nor persons hired by the trustee become beneficiaries merely because they
receive compensation from the trust. See Restatement (Third) of Trusts Section 48 cmt. ¢
(Tentative Draft No. 2, approved 1999); Restatement (Second) of Trusts Section 126 cmt. ¢
(1959).

While the holder of a power of appointment is not considered a trust beneficiary under the
common law of trusts, holders of powers are classified as beneficiaries under the Uniform Trust
Code. Holders of powers are included on the assumption that their interests are significant
enough that they should be afforded the rights of beneficiaries. A power of appointment as used
in state trust law and this Code is as defined in state property law and not federal tax law
although there is considerable overlap between the two definitions.

A power of appointment is authority to designate the recipients of beneficial interests in
property. See Restatement (Second) of Property: Donative Transfers Section 11.1 (1986). A



power is either general or nongeneral and either presently exercisable or not presently
exercisable. A general power of appointment is a power exercisable in favor of the holder of the
power, the power holder’s creditors, the power holder’s estate, or the creditors of the power
holder’s estate. See Restatement (Second) of Property: Donative Transfers Section 11.4 (1986).
All other powers are nongeneral. A power is presently exercisable if the power holder can
currently create an interest, present or future, in an object of the power. A power of appointment
is not presently exercisable if exercisable only by the power holder’s will or if its exercise is not
effective for a specified period of time or until occurrence of some event. See Restatement
(Second) of Property: Donative Transfers Section 11.5 (1986). Powers of appointment may be
held in either a fiduciary or nonfiduciary capacity. The definition of “beneficiary” excludes
powers held by a trustee but not powers held by others in a fiduciary capacity.

While all categories of powers of appointment are included within the definition of
“beneficiary,” the Uniform Trust Code elsewhere makes distinctions among types of powers.
Under Section 302, the holder of a testamentary general power of appointment may represent and
bind persons whose interests are subject to the power. A “power of withdrawal” (paragraph (16
11)) is defined as a presently exercisable general power of appointment other than a power
exercisable by a trustee and limited by an ascertainable standard, or a power which is exercisable
by another person only upon consent of the trustee or a person holdrng an adverse interest. U—n&er

pﬁSOﬁS‘W‘hOSﬁ‘HTf@Y@SfS‘ﬁT@‘S‘U‘b]@CﬁO‘ﬂT@‘pW The exceptron for a power exercrsable by a

trustee that is limited by an ascertainable standard was added in 2004. For a discussion of this
amendment, see the comment on the 2004 Amendment to Section 504, which made a related

change.

The definition of “beneficiary” includes only those who hold beneficial interests in the
trust. Because a charitable trust is not created to benefit ascertainable beneficiaries but to benefit
the community at large (see Section 405(a)), persons receiving distributions from a charitable
trust are not beneficiaries as that term is defined in this Code. However, pursuant to Section
110(b), also granted rights of a qualified beneficiary under the Code are charitable organizations

expressly des1gnated to receive d1str1but10ns under the terms ofa charrtable trust—eveﬁ—t-horrgh

only if their beneﬁ01al 1nterests are sufficient to satisfy the definition of quahﬁed beneﬁcrary for
a noncharitable trust.

The Uniform Trust Code leaves certain issues concerning beneficiaries to the
common law. Any person with capacity to take and hold legal title to intended trust property has
capacity to be a beneficiary. See Restatement (Third) of Trusts Section 43 (Tentative Draft No. 2,
approved 1999); Restatement (Second) of Trusts Sections 116-119 (1959). Except as limited by
public policy, the extent of a beneficiary’s interest is determined solely by the settlor’s intent. See
Restatement (Third) of Trusts Section 49 (Tentative Draft No. 2, approved 1999); Restatement
(Second) of Trusts Sections 127-128 (1959). While most beneficial interests terminate upon a
beneficiary’s death, the interest of a beneficiary may devolve by will or intestate succession the



same as a corresponding legal interest. See Restatement (Third) of Trusts Section 55(1)
(Tentative Draft No. 2, approved 1999); Restatement (Second) of Trusts Sections 140, 142
(1959).

Under the Uniform Trust Code, when a trust has both charitable and noncharitable
beneficiaries only the charitable portion qualifies as a “charitable trust” (paragraph (3 4)). The
great majority of the Code’s provisions apply to both charitable and noncharitable trusts without
distinction. The distinctions between the two types of trusts are found in the requirements
relating to trust creation and modification. Pursuant to Sections 405 and 413, a charitable trust
must have a charitable purpose and charitable trusts may be modified or terminated under the
doctrine of cy pres. Also, Section 411 allows a noncharitable trust to in certain instances be
terminated by its beneficiaries while charitable trusts do not have beneficiaries in the usual sense.
To the extent of these distinctions, a split-interest trust is subject to two sets of provisions, one
applicable to the charitable interests, the other the noncharitable.

For discussion of the definition of “conservator” (paragraph (4 5)), see the definition of
“guardian” (paragraph (6 7)).

To encourage trustees to accept and administer trusts containing real property, the
Uniform Trust Code contains several provisions designed to limit exposure to possible liability
for violation of “environmental law” (paragraph (5 6)). Section 701(c)(2) authorizes a nominated
trustee to investigate trust property to determine potential liability for violation of environmental
law or other law without accepting the trusteeship. Section 816(13) grants a trustee
comprehensive and detailed powers to deal with property involving environmental risks. Section
1010(b) immunizes a trustee from personal liability for violation of environmental law arising
from the ownership and control of trust property.

Under the Uniform Trust Code, a “guardian” (paragraph (6 7)) makes decisions with
respect to personal care; a “conservator” (paragraph (4 5)) manages property. The terminology
used is that employed in Article V of the Uniform Probate Code, and in its free-standing Uniform
Guardianship and Protective Proceedings Act. Enacting jurisdictions not using these terms in the
defined sense should substitute their own terminology. For this reason, both terms have been
placed in brackets. The definition of “guardian” accommodates those jurisdictions which allow
appointment of a guardian by a parent or spouse in addition to appointment by a court. Enacting
jurisdictions which allow appointment of a guardian solely by a court should delete the bracketed
language ““a parent, or a spouse.”

The phrase “interests of the beneficiaries” (paragraph (7 8)) is used with some frequency
in the Uniform Trust Code. The definition clarifies that the interests are as provided in the terms
of the trust and not as determined by the beneficiaries. Absent authority to do so in the terms of
the trust, Section 108 prohibits a trustee from changing a trust’s principal place of administration
if the transfer would violate the trustee’s duty to administer the trust at a place appropriate to the
interests of the beneficiaries. Section 706(b) conditions certain of the grounds for removing a



trustee on the court’s finding that removal of the trustee will best serve the interests of the
beneficiaries. Section 801 requires the trustee to administer the trust in the interests of the
beneficiaries, and Section 802 makes clear that a trustee may not place its own interests above
those of the beneficiaries. Section 808(d) requires the holder of a power to direct who is subject
to a fiduciary obligation to act with regard to the interests of the beneficiaries. Section 1002(b)
may impose greater liability on a cotrustee who commits a breach of trust with reckless
indifference to the interests of the beneficiaries. Section 1008 invalidates an exculpatory term to
the extent it relieves a trustee of liability for breach of trust committed with reckless indifference
to the interests of the beneficiaries.

Jurisdiction” (paragraph (8 9)), when used with reference to a geographic area, includes a
state or country but is not necessarily so limited. Its precise scope will depend on the context in
which it is used. “Jurisdiction” is used in Sections 107 and 403 to refer to the place whose law
will govern the trust. The term is used in Section 108 to refer to the trust’s principal place of
administration. The term is used in Section 816 to refer to the place where the trustee may
appoint an ancillary trustee and to the place in whose courts the trustee can bring and defend
legal proceedings.

The definition of “property” (paragraph (3t 12)) is intended to be as expansive as
possible and to encompass anything that may be the subject of ownership. Included are choses in
action, claims, and interests created by beneficiary designations under policies of insurance,
financial instruments, and deferred compensation and other retirement arrangements, whether
revocable or irrevocable. Any such property interest is sufficient to support creation of a trust.
See Section 401 comment.

Due to the difficulty of identifying beneficiaries whose interests are remote and
contingent, and because such beneficiaries are not likely to have much interest in the day-to-day
affairs of the trust, the Uniform Trust Code uses the concept of “qualified beneficiary”
(paragraph (12 13)) to limit the class of beneficiaries to whom certain notices must be given or
consents received. The definition of qualified beneficiaries is used in Section 705 to define the
class to whom notice must be given of a trustee resignation. The term is used in Section 813 to
define the class to be kept informed of the trust’s administration. Section 417 requires that notice
be given to the qualified beneficiaries before a trust may be combined or divided. Actions which
may be accomplished by the consent of the qualified beneficiaries include the appointment of a
successor trustee as provided in Section 704. Prior to transferring a trust’s principal place of
administration, Section 108(d) requires that the trustee give at least 60 days notice to the
qualified beneficiaries.

The qualified beneficiaries consist of the beneficiaries currently eligible to receive a
distribution from the trust together with those who might be termed the first-line remaindermen.
These are the beneficiaries who would become eligible to receive distributions were the event
triggering the termination of a beneficiary’s interest or of the trust itself to occur on the date in
question. Such a terminating event will typically be the death or deaths of the beneficiaries



currently eligible to receive the income. Should a qualified beneficiary be a minor, incapacitated,
or unknown, or a beneficiary whose identity or location is not reasonably ascertainable, the
representation and virtual representation principles of Article 3 may be employed, including the
possible appointment by the court of a representative to represent the beneficiary’s interest.

The qualified beneficiaries who take upon termination of the beneficiary’s interest or of
the trust can include takers in default of the exercise of a power of appointment. The term can
also include the persons entitled to receive the trust property pursuant to the exercise of a power
of appointment. Because the exercise of a testamentary power of appointment is not effective
until the testator’s death and probate of the will, the qualified beneficiaries do not include
appointees under the will of a living person. Nor would the term include the objects of an
unexercised inter vivos power.

Charitable trusts and trusts for a valid noncharitable purpose do not have beneficiaries in
the usual sense. However, certain persons, while not technically beneficiaries, do have an interest
in seeing that the trust is enforced. Section 110 expands the definition of quahﬁed beneficiaries
to encompass th1s wider group oTa S e S

ﬁOﬁcharrtabl-e-purpﬁs& Sectlon llO(b) grants the rlghts of quahﬁed beneﬁ01ar1es to charltable

organizations expressly designated under the terms of a charitable trust and whose beneficial
interests are sufficient to satisfy the definition of qualified beneficiary for a noncharitable trust.
Section 110(c) also grants the rights of qualified beneficiaries to a person appointed by the terms
of the trust or by the court to enforce a trust created for an animal or other noncharitable purpose.

Section 110(d) is an optional provision granting the rights of a qualified beneficiary with respect
to a charitable trust to the attorney general of the enacting jurisdiction.

The definition of “revocable” (paragraph (13 14)) clarifies that revocable trusts include
only trusts whose revocation is substantially within the settlor’s control. The fact that the settlor
becomes incapacitated does not convert a revocable trust into an irrevocable trust. The trust
remains revocable until the settlor’s death or the power of revocation is released. The
consequences of classifying a trust as revocable are many. The Uniform Trust Code contains
provisions relating to liability of a revocable trust for payment of the settlor’s debts (Section
505), the standard of capacity for creating a revocable trust (Section 601), the procedure for
revocation (Section 602), the subjecting of the beneficiaries’ rights to the settlor’s control
(Section 603), the period for contesting a revocable trust (Section 604), the power of the settlor
of a revocable trust to direct the actions of a trustee (Section 808(a)), notice to the qualified
beneficiaries upon the settlor’s death (Section 813(b)), and the liability of a trustee of a revocable
trust for the obligations of a partnership of which the trustee is a general partner (Section
1011(d)).

Because under Section 603(c) the holder of a power of withdrawal has the rights of a



settlor of a revocable trust, the definition of “power of withdrawal” (paragraph (16 11)), and
“revocable” (paragraph (13 14)) are similar. Both exclude individuals who can exercise their
power only with the consent of the trustee or person having an adverse interest although the
definition of “power of withdrawal” excludes powers subject to an ascertainable standard, a
limitation which is not present in the definition of “revocable.”

The definition of “settlor” (paragraph (14 15)) refers to the person who creates, or
contributes property to, a trust, whether by will, self-declaration, transfer of property to another
person as trustee, or exercise of a power of appointment. For the requirements for creating a trust,
see Section 401. Determining the identity of the “settlor” is usually not an issue. The same person
will both sign the trust instrument and fund the trust. Ascertaining the identity of the settlor
becomes more difficult when more than one person signs the trust instrument or funds the trust.
The fact that a person is designated as the “settlor” by the terms of the trust is not necessarily
determinative. For example, the person who executes the trust instrument may be acting as the
agent for the person who will be funding the trust. In that case, the person funding the trust, and
not the person signing the trust instrument, will be the settlor. Should more than one person
contribute to a trust, all of the contributors will ordinarily be treated as settlors in proportion to
their respective contributions, regardless of which one signed the trust instrument. See Section
602(b).

In the case of a revocable trust employed as a will substitute, gifts to the trust’s creator are
sometimes made by placing the gifted property directly into the trust. To recognize that such a
donor is not intended to be treated as a settlor, the definition of “settlor” excludes a contributor to
a trust that is revocable by another person or over which another person has a power of
withdrawal. Thus, a parent who contributes to a child’s revocable trust would not be treated as
one of the trust’s settlors. The definition of settlor would treat the child as the sole settlor of the
trust to the extent of the child’s proportionate contribution. Pursuant to Section 603(c), the
child’s power of withdrawal over the trust would also result in the child being treated as the
settlor with respect to the portion of the trust attributable to the parent’s contribution.

Ascertaining the identity of the settlor is important for a variety of reasons. It is important
for determining rights in revocable trusts. See Sections 505(a)(1), (3) (creditor claims against
settlor of revocable trust), 602 (revocation or modification of revocable trust), and 604
(limitation on contest of revocable trust). It is also important for determining rights of creditors in
irrevocable trusts. See Section 505(a)(2) (creditors of settlor can reach maximum amount trustee
can distribute to settlor). While the settlor of an irrevocable trust traditionally has no continuing
rights over the trust except for the right under Section 411 to terminate the trust with the
beneficiaries’ consent, the Uniform Trust Code also authorizes the settlor of an irrevocable trust
to petition for removal of the trustee and to enforce or modify a charitable trust. See Sections
405(c) (standing to enforce charitable trust), 413 (doctrine of cy pres), and 706 (removal of
trustee).

Spendthrift provision” (paragraph (+5 16)) means a term of a trust which restrains the
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transfer of a beneficiary’s interest, whether by a voluntary act of the beneficiary or by an action
of a beneficiary’s creditor or assignee, which at least as far as the beneficiary is concerned, would
be involuntary. A spendthrift provision is valid under the Uniform Trust Code only if it restrains
both voluntary and involuntary transfer. For a discussion of this requirement and the effect of a
spendthrift provision in general, see Section 502. The insertion of a spendthrift provision in the
terms of the trust may also constitute a material purpose sufficient to prevent termination of the
trust by agreement of the beneficiaries under Section 411, although the Code does not presume
this result.

“Terms of a trust” (paragraph (17 18)) is a defined term used frequently in the Uniform
Trust Code. While the wording of a written trust instrument is almost always the most important
determinant of a trust’s terms, the definition is not so limited. Oral statements, the situation of
the beneficiaries, the purposes of the trust, the circumstances under which the trust is to be
administered, and, to the extent the settlor was otherwise silent, rules of construction, all may
have a bearing on determining a trust’s meaning. See Restatement (Third) of Trusts Section 4
cmt. a (Tentative Draft No. 1, approved 1996); Restatement (Second) of Trusts Section 4 cmt. a
(1959). If a trust established by order of court is to be administered as an express trust, the terms
of the trust are determined from the court order as interpreted in light of the general rules
governing interpretation of judgments. See Restatement (Third) of Trusts Section 4 cmt. f
(Tentative Draft No. 1, approved 1996).

A manifestation of a settlor’s intention does not constitute evidence of a trust’s terms if it
would be inadmissible in a judicial proceeding in which the trust’s terms are in question. See
Restatement (Third) of Trusts Section 4 cmt. b (Tentative Draft No. 1, approved 1996);
Restatement (Second) of Trusts Section 4 cmt. b (1959). See also Restatement (Third) Property:
Donative Transfers Sections 10.2, 11.1-11.3 (Tentative Draft No. 1, approved 1995). For
example, in many states a trust of real property is unenforceable unless evidenced by a writing,
although Section 407 of this Code does not so require, leaving this issue to be covered by
separate statute if the enacting jurisdiction so elects. Evidence otherwise relevant to determining
the terms of a trust may also be excluded under other principles of law, such as the parol
evidence rule.

“Trust instrument” (paragraph (18 19)) is a subset of the definition of “terms of a trust”
(paragraph (17 18)), referring to only such terms as are found in an instrument executed by the
settlor. Section 403 provides that a trust is validly created if created in compliance with the law
of the place where the trust instrument was executed. Pursuant to Section 604(a)(2), the contest
period for a revocable trust can be shortened by providing the potential contestant with a copy of
the trust instrument plus other information. Section 813(b)(1) requires that the trustee upon
request furnish a beneficiary with a copy of the trust instrument. To allow a trustee to administer
a trust with some dispatch without concern about liability if the terms of a trust instrument are
contradicted by evidence outside of the instrument, Section 1006 protects a trustee from liability
to the extent a breach of trust resulted from reasonable reliance on those terms. Section 1013
allows a trustee to substitute a certification of trust in lieu of providing a third person with a copy
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of the trust instrument. Section 1106(a)(4) provides that unless there is a clear indication of a
contrary intent, rules of construction and presumptions provided in the Uniform Trust Code
apply to trust instruments executed before the effective date of the Code.

The definition of “trustee” (paragraph (19 20)) includes not only the original trustee but
also an additional and successor trustee as well as a cotrustee. Because the definition of trustee
includes trustees of all types, any trustee, whether original or succeeding, single or cotrustee, has
the powers of a trustee and is subject to the duties imposed on trustees under the Uniform Trust
Code. Any natural person, including a settlor or beneficiary, has capacity to act as trustee if the
person has capacity to hold title to property free of trust. See Restatement (Third) of Trusts
Section 32 (Tentative Draft No. 2, approved 1999); Restatement (Second) of Trusts Section 89
(1959). State banking statutes normally impose additional requirements before a corporation can
act as trustee.

2004 Amendment. Section 103(2) adds a definition of “ascertainable standard.” The
term was formerly used only in Section 814. Other 2004 amendments add the term to Sections
103(11) and 504. The amendment moves into this section the definition previously found in
Section 814, thereby making it apply generally throughout the Code. Adding this definition
required the renumbering of all subsequent definitions in the Section and corrections to cross-
references to this Section throughout the Code and comments.

Section 103(11), the definition of "power of withdrawal," is amended to exclude a
possible inference that the term includes a discretionary power in a trustee to make distributions
for the trustee's own benefit which is limited by an ascertainable standard. For an explanation of
the reason for this amendment, see the comment to the 2004 amendment to Section 504, which
addresses a related issue.

Clarifying language is added to Section 103(13), the definition of "qualified beneficiary,”
to make clear that the second category in the definition refers to termination of an interest that is
not associated with termination of the trust.

* sk ok

SECTION 105. DEFAULT AND MANDATORY RULES.
(a) Except as otherwise provided in the terms of the trust, this [Code] governs the
duties and powers of a trustee, relations among trustees, and the rights and interests of a
beneficiary.

(b) The terms of a trust prevail over any provision of this [Code] except:
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(1) the requirements for creating a trust;

(2) the duty of a trustee to act in good faith and in accordance with the
purposes of the trust;

(3) the requirement that a trust and its terms be for the benefit of its
beneficiaries, and that the trust have a purpose that is lawful, not contrary to public policy, and
possible to achieve;

(4) the power of the court to modify or terminate a trust under Sections
410 through 416;

(5) the effect of a spendthrift provision and the rights of certain creditors
and assignees to reach a trust as provided in [Article] 5;

(6) the power of the court under Section 702 to require, dispense with, or
modify or terminate a bond;

(7) the power of the court under Section 708(b) to adjust a trustee’s
compensation specified in the terms of the trust which is unreasonably low or high;

[(8) the duty under Section 813(b)(2) and (3) to notify qualified
beneficiaries of an irrevocable trust who have attained 25 years of age of the existence of the
trust, of the identity of the trustee, and of their right to request trustee’s reports;]

[(9) the duty under Section 813(a) to respond to the request of a [qualified]
beneficiary of an irrevocable trust for trustee’s reports and other information reasonably related
to the administration of a trust;]

(10) the effect of an exculpatory term under Section 1008;

(11) the rights under Sections 1010 through 1013 of a person other than a
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trustee or beneficiary;
(12) periods of limitation for commencing a judicial proceeding; [and]
(13) the power of the court to take such action and exercise such
jurisdiction as may be necessary in the interests of justice [; and
(14) the subject-matter jurisdiction of the court and venue for commencing
a proceeding as provided in Sections 203 and 204].
Comment

Subsection (a) emphasizes that the Uniform Trust Code is primarily a default statute.
While this Code provides numerous procedural rules on which a settlor may wish to rely, the
settlor is generally free to override these rules and to prescribe the conditions under which the
trust is to be administered. With only limited exceptions, the duties and powers of a trustee,
relations among trustees, and the rights and interests of a beneficiary are as specified in the terms
of the trust.

Subsection (b) lists the items not subject to override in the terms of the trust. Because
subsection (b) refers specifically to other sections of the Code, enacting jurisdictions modifying
these other sections may also need to modify subsection (b).

Subsection (b)(1) confirms that the requirements for a trust’s creation, such as the
necessary level of capacity and the requirement that a trust have a legal purpose, are controlled by
statute and common law, not by the settlor. For the requirements for creating a trust, see Sections
401-409. Subsection (b)(12) makes clear that the settlor may not reduce any otherwise applicable
period of limitations for commencing a judicial proceeding. See Sections 604 (period of
limitations for contesting validity of revocable trust), and 1005 (period of limitation on action for
breach of trust). Similarly, a settlor may not so negate the responsibilities of a trustee that the
trustee would no longer be acting in a fiduciary capacity. Subsection (b)(2) provides that the
terms may not eliminate a trustee’s duty to act in good faith and in accordance with the purposes
of the trust. Subsection (b)(3) provides that the terms may not eliminate the requirement that a
trust and its terms must be for the benefit of the beneficiaries. Subsection (b)(3) also provides
that the terms may not eliminate the requirement that the trust have a purpose that is lawful, not
contrary to public policy, and possible to achieve. Subsections (b)(2)-(3) are echoed in Sections
404 (trust and its terms must be for benefit of beneficiaries; trust must have a purpose that is
lawful, not contrary to public policy, and possible to achieve), 801 (trustee must administer trust
in good faith, in accordance with its terms and purposes and the interests of the beneficiaries),
802(a) (trustee must administer trust solely in interests of the beneficiaries), 814 (trustee must
exercise discretionary power in good faith and in accordance with its terms and purposes and the
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interests of the beneficiaries), and 1008 (exculpatory term unenforceable to extent it relieves
trustee of liability for breach of trust committed in bad faith or with reckless indifference to the
purposes of the trust and the interests of the beneficiaries).

The terms of a trust may not deny a court authority to take such action as necessary in the
interests of justice, including requiring that a trustee furnish bond. Subsection (b)(6), (13).
Additionally, should the jurisdiction adopting this Code enact the optional provisions on subject-
matter jurisdiction and venue, subsection (b)(14) similarly provides that such provisions cannot
be altered in the terms of the trust. The power of the court to modify or terminate a trust under
Sections 410 through 416 is not subject to variation in the terms of the trust. Subsection (b)(4).
However, all of these Code sections involve situations which the settlor could have addressed
had the settlor had sufficient foresight. These include situations where the purpose of the trust
has been achieved, a mistake was made in the trust’s creation, or circumstances have arisen that
were not anticipated by the settlor.

Section 813 imposes a general obligation to keep the beneficiaries informed as well as
several specific notice requirements. Subsections (b)(8) and (b)(9), which were placed in brackets
and made optional provisions by a 2004 amendment, specify limits on the settlor’s ability to
waive these information requirements. With respect to beneficiaries age 25 or older, a settlor may
dispense with all of the requirements of Section 813 except for the duties to inform the
beneficiaries of the existence of the trust, of the identity of the trustee, and to provide a
beneficiary upon request with such reports as the trustee may have prepared. Among the specific
requirements that a settlor may waive include the duty to provide a beneficiary upon request with
a copy of the trust instrument (Section 813(b)(1)), and the requirement that the trustee provide
annual reports to the qualified beneficiaries (Section 813(c)). The furnishing of a copy of the
entire trust instrument and preparation of annual reports may be required in a particular case,
however, if such information is requested by a beneficiary and is reasonably related to the trust’s
administration.

Responding to the desire of some settlors that younger beneficiaries not know of the
trust’s bounty until they have reached an age of maturity and self-sufficiency, subsection (b)(8)
allows a settlor to provide that the trustee need not even inform beneficiaries under age 25 of the
existence of the trust. However, pursuant to subsection (b)(9), if the younger beneficiary learns of
the trust and requests information, the trustee must respond. More generally, subsection (b)(9)
prohibits a settlor from overriding the right provided to a beneficiary in Section 813(a) to request
from the trustee of an irrevocable trust copies of trustee reports and other information reasonably
related to the trust’s administration.

During the drafting of the Uniform Trust Code, the drafting committee discussed and
rejected a proposal that the ability of the settlor to waive required notice be based on the nature of
the beneficiaries’ interest and not on the beneficiaries’ age. Advocates of this alternative
approach concluded that a settlor should be able to waive required notices to the remainder
beneficiaries, regardless of their age. Enacting jurisdictions preferring this alternative should
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substitute the language “adult and current or permissible distributees of trust income or
principal” for the reference to “qualified beneficiaries” in subsection (b)(8). They should also
delete the reference to beneficiaries “who have attained the age of 25 years.”

Waiver by a settlor of the trustee’s duty to keep the beneficiaries informed of the trust’s
administration does not otherwise affect the trustee’s duties. The trustee remains accountable to
the beneficiaries for the trustee’s actions.

Neither subsection (b)(8) nor (b)(9) apply to revocable trusts. The settlor of a revocable
trust may waive all reporting to the beneficiaries, even in the event the settlor loses capacity. If
the settlor is silent about the subject, reporting to the beneficiaries will be required upon the
settlor’s loss of capacity. See Section 603.

In conformity with traditional doctrine, the Uniform Trust Code limits the ability of a
settlor to exculpate a trustee from liability for breach of trust. The limits are specified in Section
1008. Subsection (b)(10) of this section provides a cross-reference. Similarly, subsection (b)(7)
provides a cross-reference to Section 708(b), which limits the binding effect of a provision
specifying the trustee’s compensation.

Finally, subsection (b)(11) clarifies that a settlor is not free to limit the rights of third
persons, such as purchasers of trust property. Subsection (b)(5) clarifies that a settlor may not
restrict the rights of a beneficiary’s creditors except to the extent a spendthrift restriction is
allowed as provided in Article 5.

2001 Amendment. By amendment in 2001, subsections (b) (3), (8) and (9) were revised.
The language in subsection (b)(3) “that the trust have a purpose that is lawful, not contrary to
public policy, and possible to achieve” is new. This addition clarifies that the settlor may not
waive this common law requirement, which is codified in the Code at Section 404.

Subsections (b)(8) and (9) formerly provided:

(8) the duty to notify the qualified beneficiaries of an irrevocable trust who
have attained 25 years of age of the existence of the trust, and of their right
to request trustee’s reports and other information reasonably related to the
administration of the trust;

(9) the duty to respond to the request of a beneficiary of an irrevocable
trust for trustee’s reports and other information reasonably related to the

administration of a trust.

The amendment clarifies that the information requirements not subject to waiver are
requirements specified in Section 813 of the Code.
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2003 Amendment. By amendment in 2003, subsection (b)(8) was revised. Under the
previous provision, as amended in 2001, the presence of two “excepts” in the same sentence, the
first in the introductory language to subsection (b) and the second at the beginning of subsection
(b)(8), has caused considerable confusion. The revision eliminates the second “except” in (b)(8)
without changing the meaning of the provision.

2004 Amendment. Sections 105(b)(8) and 105(b)(9) address the extent to which a
settlor may waive trustee notices and other disclosures to beneficiaries that would otherwise be
required under the Code. These subsections have generated more discussion in jurisdictions
considering enactment of the UTC than have any other provisions of the Code. A majority of the
enacting jurisdictions have modified these provisions but not in a consistent way. This lack of

agreement and resulting variety of approaches is expected to continue as additional states enact
the Code.

Placing these sections in brackets signals that uniformity is not expected. States may
elect to enact these provisions without change, delete these provisions, or enact them with
modifications. In Section 105(b)(9), an internal bracket has been added to make clear that an
enacting jurisdiction may limit to the qualified beneficiaries the obligation to respond to a
beneficiary's request for information.

The placing of these provisions in brackets does not mean that the Drafting Committee
recommends that an enacting jurisdiction delete Sections 105(b)(8) and 105(b)(9). The
Committee continues to believe that Sections 105(b)(8) and (b)(9), enacted as is, represent the
best balance of competing policy considerations. Rather, the provisions were placed in brackets
out of a recognition that there is a lack of consensus on the extent to which a settlor ought to be
able to waive reporting to beneficiaries, and that there is little chance that the states will enact
Sections 105(b)(8) and (b)(9) with any uniformity.

The policy debate is succinctly stated in Joseph Kartiganer & Raymond H. Young, The
UTC: Help for Beneficiaries and Their Attorneys, Prob. & Prop., Mar./April 2003, at 18, 20:

The beneficiaries' rights to information and reports are among the most important
provisions in the UTC. They also are among the provisions that have attracted the most
attention. The UTC provisions reflect a compromise position between opposing viewpoints.

Objections raised to beneficiaries' rights to information include the wishes of some
settlors who believe that knowledge of trust benefits would not be good for younger
beneficiaries, encouraging them to take up a life of ease rather than work and be
productive citizens. Sometimes trustees themselves desire secrecy and freedom from
interference by beneficiaries.

The policy arguments on the other side are: that the essence of the trust relationship is
accounting to the beneficiaries; that it is wise administration to account and inform
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beneficiaries, to avoid the greater danger of the beneficiary learning of a breach or
possible breach long after the event; and that there are practical difficulties with secrecy
(for example, the trustee must tell a child that he or she is not eligible for financial aid at
college because the trust will pay, and must determine whether to accumulate income at
high income tax rates or pay it out for inclusion in the beneficiary's own return).
Furthermore, there is the practical advantage of a one-year statute of limitations when the
beneficiary is informed of the trust transactions and advised of the bar if no claim is made
within the year. UTC §§ 1005. In the absence of notice, the trustee is exposed to liability
until five years after the trustee ceases to serve, the interests of beneficiaries end, or the
trust terminates. UTC §§ 1005(¢).

* sk ok

SECTION 108. PRINCIPAL PLACE OF ADMINISTRATION.

(a) Without precluding other means for establishing a sufficient connection with
the designated jurisdiction, terms of a trust designating the principal place of administration are
valid and controlling if:

(1) a trustee’s principal place of business is located in or a trustee is a
resident of the designated jurisdiction; or
(2) all or part of the administration occurs in the designated jurisdiction.

(b) A trustee is under a continuing duty to administer the trust at a place
appropriate to its purposes, its administration, and the interests of the beneficiaries.

(c) Without precluding the right of the court to order, approve, or disapprove a
transfer, the trustee, in furtherance of the duty prescribed by subsection (b), may transfer the
trust’s principal place of administration to another State or to a jurisdiction outside of the United
States.

(d) The trustee shall notify the qualified beneficiaries of a proposed transfer of a

trust’s principal place of administration not less than 60 days before initiating the transfer. The
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notice of proposed transfer must include:

(1) the name of the jurisdiction to which the principal place of
administration is to be transferred;

(2) the address and telephone number at the new location at which the
trustee can be contacted;

(3) an explanation of the reasons for the proposed transfer;

(4) the date on which the proposed transfer is anticipated to occur; and

(5) the date, not less than 60 days after the giving of the notice, by which
the qualified beneficiary must notify the trustee of an objection to the proposed transfer.

(e) The authority of a trustee under this section to transfer a trust’s principal place
of administration terminates if a qualified beneficiary notifies the trustee of an objection to the
proposed transfer on or before the date specified in the notice.

(f) In connection with a transfer of the trust’s principal place of administration,
the trustee may transfer some or all of the trust property to a successor trustee designated in the
terms of the trust or appointed pursuant to Section 704.

Comment

This section prescribes rules relating to a trust’s principal place of administration.
Locating a trust’s principal place of administration will ordinarily determine which court has
primary if not exclusive jurisdiction over the trust. It may also be important for other matters,
such as payment of state income tax or determining the jurisdiction whose laws will govern the
trust. See Section 107 comment.

Because of the difficult and variable situations sometimes involved, the Uniform Trust
Code does not attempt to further define principal place of administration. A trust’s principal
place of administration ordinarily will be the place where the trustee is located. Determining the

principal place of administration becomes more difficult, however, when cotrustees are located in
different states or when a single institutional trustee has trust operations in more than one state.
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In such cases, other factors may become relevant, including the place where the trust records are
kept or trust assets held, or in the case of an institutional trustee, the place where the trust officer
responsible for supervising the account is located.

A concept akin to principal place of administration is used by the Office of the
Comptroller of the Currency. Reserves that national banks are required to deposit with state
authorities is based on the location of the office where trust assets are primarily administered.
See 12 C.F.R. Section 9.14(b).

Under the Uniform Trust Code, the fixing of a trust’s principal place of administration
will determine where the trustee and beneficiaries have consented to suit (Section 202), and the
rules for locating venue within a particular state (Section 204). It may also be considered by a
court in another jurisdiction in determining whether it has jurisdiction, and if so, whether it is a
convenient forum.

A settlor expecting to name a trustee or cotrustees with significant contacts in more than
one state may eliminate possible uncertainty about the location of the trust’s principal place of
administration by specifying the jurisdiction in the terms of the trust. Under subsection (a), a
designation in the terms of the trust is controlling if (1) a trustee is a resident of or has its
principal place of business in the designated jurisdiction, or (2) all or part of the administration
occurs in the designated jurisdiction. Designating the principal place of administration should be
distinguished from designating the law to determine the meaning and effect of the trust’s terms,
as authorized by Section 107. A settlor is free to designate one jurisdiction as the principal place
of administration and another to govern the meaning and effect of the trust’s provisions.

Subsection (b) provides that a trustee is under a continuing duty to administer the trust at
a place appropriate to its purposes, its administration, and the interests of the beneficiaries.
“Interests of the beneficiaries,” defined in Section 103(#8), means the beneficial interests
provided in the terms of the trust. Ordinarily, absent a substantial change or circumstances, the
trustee may assume that the original place of administration is also the appropriate place of
administration. The duty to administer the trust at an appropriate place may also dictate that the
trustee not move the trust.

Subsections (c¢)-(f) provide a procedure for changing the principal place of administration
to another state or country. Such changes are often beneficial. A change may be desirable to
secure a lower state income tax rate, or because of relocation of the trustee or beneficiaries, the
appointment of a new trustee, or a change in the location of the trust investments. The procedure
for transfer specified in this section applies only in the absence of a contrary provision in the
terms of the trust. See Section 105. To facilitate transfer in the typical case, where all concur
that a transfer is either desirable or is at least not harmful, a transfer can be accomplished without
court approval unless a qualified beneficiary objects. To allow the qualified beneficiaries
sufficient time to review a proposed transfer, the trustee must give the qualified beneficiaries at
least 60 days prior notice of the transfer. Notice must be given not only to qualified beneficiaries
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as defined in Section 103(+213) but also to those granted the rights of qualified beneficiaries
under Section 110. To assure that those receiving notice have sufficient information upon which
to make a decision, minimum contents of the notice are specified. If a qualified beneficiary
objects, a trustee wishing to proceed with the transfer must seek court approval.

In connection with a transfer of the principal place of administration, the trustee may
transfer some or all of the trust property to a new trustee located outside of the state. The
appointment of a new trustee may also be essential if the current trustee is ineligible to
administer the trust in the new place. Subsection (f) clarifies that the appointment of the new
trustee must comply with the provisions on appointment of successor trustees as provided in the
terms of the trust or under Section 704. Absent an order of succession in the terms of the trust,
Section 704(c) provides the procedure for appointment of a successor trustee of a noncharitable
trust, and Section 704(d) the procedure for appointment of a successor trustee of a charitable
trust.

While transfer of the principal place of administration will normally change the governing
law with respect to administrative matters, a transfer does not normally alter the controlling law

with respect to the validity of the trust and the construction of its dispositive provisions. See SA
Austin W. Scott & William F. Fratcher, The Law of Trusts Section 615 (4th ed. 1989).

* % *
SECTION 110. OTHERS TREATED AS QUALIFIED BENEFICIARIES.
(a) Whenever notice to qualified beneficiaries of a trust is required under this
[Code], the trustee must also give notice to any other beneficiary who has sent the trustee a
request for notice.
(b) A charitable organization expressly designated to receive distributions under

the terms of a charitable trust has the rights of a qualified beneficiary under this [Code] if the

charitable organization, on the date the charitable organization’s qualification is being

determined:

(A) is a distributee or permissible distributee of trust income or principal;

(B) would be a distributee or permissible distributee of trust income or

principal upon the termination of the interests of other distributees or permissible distributees
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then receiving or eligible to receive distributions; or

(C) would be a distributee or permissible distributee of trust income or

principal if the trust terminated on that date. ora

(c) A person appointed to enforce a trust created for the care of an animal or
another noncharitable purpose as provided in Section 408 or 409 has the rights of a qualified
beneficiary under this [Code].

te) [(d) The [attorney general of this State] has the rights of a qualified
beneficiary with respect to a charitable trust having its principal place of administration in this
State.]

Comment

Under the Uniform Trust Code, certain notices need be given only to the “qualified”
beneficiaries. For the definition of “qualified beneficiary,” see Section 103(+2 13). Among these
notices are notice of a transfer of the trust’s principal place of administration (Section 108(d)),
notice of a trust division or combination (Section 417), notice of a trustee resignation (Section
705(a)(1)), and notice of a trustee’s annual report (Section 813(c)). Subsection (a) of this section
authorizes other beneficiaries to receive one or more of these notices by filing a request for notice
with the trustee.

Under the Code, certain actions, such as the appointment of a successor trustee, can be
accomplished by the consent of the qualified beneficiaries. See, e.g., Section 704 (filling vacancy
in trusteeship). Subsection (a) only addresses notice, not required consent. A person who requests
notice under subsection (a) does not thereby acquire a right to participate in actions that can be
taken only upon consent of the qualified beneficiaries.

Charitable trusts do not have beneficiaries in the usual sense. However, certain persons,
while not technically beneficiaries, do have an interest in seeing that the trust is enforced. In the
case of a charitable trust, this includes the state’s attorney general and charitable organizations
expressly designated to receive distributions under the terms of the trust,-whounder subsections
tb)=te) Under subsection (b), charitable organizations expressly designated in the terms of the
trust to receive distributions and who would qualify as a qualified beneficiary were the trust
noncharitable, are granted the rights of qualified beneficiaries under the Code. Because the
charitable organization must be expressly named in the terms of the trust and must be designated
to receive distributions, excluded are organizations that might receive distributions in the
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trustee’s discretion but that are not named in the trust’s terms are-organizatrons-whomayrecetve
distributronsondy mrthe-trustee’sdiseretton. Requiring that the organization have an interest

similar to that of a beneficiary of a private trust also denies the rights of a qualified beneficiary to
organizations holding remote remainder interests. For further discussion of the definition of
“qualified beneficiary,” see Section 103 comment.

Subsection (b ¢) similarly grants the rights of qualified beneficiaries to persons appointed
by the terms of the trust or by the court to enforce a trust created for an animal or other trust with
a valid purpose but no ascertainable beneficiary. For the requirements for creating such trusts, see
Sections 408 and 409.

“Attorney general” is placed in brackets in subsection e} (d) to accommodate
jurisdictions which grant enforcement authority over charitable trusts to another designated
official. Because states take various approaches to enforcement of charitable trusts, by a 2004
amendment subsection (d) was placed in brackets in its entirety. For a discussion, see 2004
Amendment below.

Fhissection Subsection (d) does not limit other means by which the attorney general or
other designated official can enforce a charitable trust.

2001 Amendment. By amendment in 2001, “charitable organization expressly designated
to receive distributions” was substituted for “charitable organization expressly entitled to receive
benefits” in subsection (b). The amendment conforms the language of this section to terminology
used elsewhere in the Code.

2004 Amendment. Subsection (b) is amended to better conform this provision to the
Drafting Committee's intent. Charitable trusts do not have beneficiaries in the usual sense. Yet,
such trusts are often created to benefit named charitable organizations. Under this amendment,
which is based on the definition of qualified beneficiary in Section 103, a designated charitable
organization has the rights of a qualified beneficiary only if it holds an interest similar to that of
a qualified beneficiary in a noncharitable trust. The effect of the amendment is to exclude
charitable organizations that might receive distributions in the trustee’s discretion even though
not expressly mentioned in the trust’s terms. Also denied the rights of qualified beneficiaries are
charitable organizations that hold only remote remainder interests. The previous version of
subsection (b) had a similar intent but the language could be read more broadly.

The placing of subsection (d) in brackets recognizes that the role of the attorney general
in the enforcement of charitable trusts varies greatly in the states. In some states, the legislature
may prefer that the attorney general be granted the rights of a qualified beneficiary. In other
states, the attorney general may play a lesser role in enforcement. The expectation is that states
considering enactment will adapt this provision to the particular role that the attorney general
plays in the enforcement of charitable trusts in their state. Some states may prefer to delete this
provision. Other states might provide that the attorney general has the rights of a qualified
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beneficiary only for trusts in which no charitable organization has been designated to receive
distributions. Yet other states may prefer to enact the provision without change.

* sk ok

SECTION 301. REPRESENTATION: BASIC EFFECT.

(a) Notice to a person who may represent and bind another person under this
[article] has the same effect as if notice were given directly to the other person.

(b) The consent of a person who may represent and bind another person under
this [article] is binding on the person represented unless the person represented objects to the
representation before the consent would otherwise have become effective.

(c) Except as otherwise provided in Sections [411 and] 602, a person who under
this [article] may represent a settlor who lacks capacity may receive notice and give a binding
consent on the settlor’s behalf.

[(d) A settlor may not represent and bind a beneficiary under this [article] with

respect to the termination or modification of a trust under Section 411(a).]

Comment
This section is general and introductory, laying out the scope of the article.

Subsection (a) validates substitute notice to a person who may represent and bind another
person as provided in the succeeding sections of this article. Notice to the substitute has the same
effect as if given directly to the other person. Subsection (a) does not apply to notice of a judicial
proceeding. Pursuant to Section 109(d), notice of a judicial proceeding must be given as provided
in the applicable rules of civil procedure, which may require that notice not only be given to the
representative but also to the person represented. For a model statute for the giving of notice in
such cases, see Unif. Probate Code Section 1-403(3). Subsection (a) may be used to facilitate the
giving of notice to the qualified beneficiaries of a proposed transfer of principal place of
administration (Section 108(d)), of a proposed trust combination or division (Section 417), of a
temporary assumption of duties without accepting trusteeship (Section 701(c)(1)), of a trustee’s
resignation (Section 705(a)(1)), and of a trustee’s report (Section 813(c)).
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Subsection (b) deals with the effect of a consent, whether by actual or virtual
representation. Subsection (b) may be used to facilitate consent of the beneficiaries to
modification or termination of a trust, with or without the consent of the settlor (Section 411),
agreement of the qualified beneficiaries on appointment of a successor trustee of a noncharitable
trust (Section 704(c)(2)), and a beneficiary’s consent to or release or affirmance of the actions of
a trustee (Section 1009). A consent by a representative bars a later objection by the person
represented, but a consent is not binding if the person represented raises an objection prior to the
date the consent would otherwise become effective. The possibility that a beneficiary might
object to a consent given on the beneficiary’s behalf will not be germane in many cases because
the person represented will be unborn or unascertained. However, the representation principles of
this article will sometimes apply to adult and competent beneficiaries. For example, while the
trustee of a revocable trust entitled to a pourover devise has authority under Section 303 to
approve the personal representative’s account on behalf of the trust beneficiaries, such consent
would not be binding on a trust beneficiary who registers an objection. Subsection (b)
implements cases such as Barber v. Barber, 837 P.2d 714 (Alaska 1992), which held that the a
refusal to allow an objection by an adult competent remainder beneficiary violated due process.

Subsection (c) implements the policy of Sections 411 and 602 requiring express authority
in the power of attorney or approval of court before the settlor’s agent, conservator or guardian
may consent on behalf of the settlor to the termination or revocation of the settlor’s revocable
trust.

2004 Amendment. For an explanation of the new subsection (d) and of the bracketed
language in subsection (c), see the comment to the amendment to Section 411.

* %%

SECTION 401. METHODS OF CREATING TRUST. A trust may be created by:
(1) transfer of property to another person as trustee during the settlor’s lifetime or
by will or other disposition taking effect upon the settlor’s death;
(2) declaration by the owner of property that the owner holds identifiable property
as trustee; or
(3) exercise of a power of appointment in favor of a trustee.
Comment

This section is based on Restatement (Third) of Trusts Section 10 (Tentative Draft No. 1,
approved 1996), and Restatement (Second) of Trusts Section 17 (1959). Under the methods
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specified for creating a trust in this section, a trust is not created until it receives property. For
what constitutes an adequate property interest, see Restatement (Third) of Trusts Sections 40-41
(Tentative Draft No. 2, approved 1999); Restatement (Second) of Trusts Sections 74-86 (1959).
The property interest necessary to fund and create a trust need not be substantial. A revocable
designation of the trustee as beneficiary of a life insurance policy or employee benefit plan has
long been understood to be a property interest sufficient to create a trust. See Section 103(+t12)
(“property” defined). Furthermore, the property interest need not be transferred
contemporaneously with the signing of the trust instrument. A trust instrument signed during the
settlor’s lifetime is not rendered invalid simply because the trust was not created until property
was transferred to the trustee at a much later date, including by contract after the settlor’s death.
A pourover devise to a previously unfunded trust is also valid and may constitute the property
interest creating the trust. See Unif. Testamentary Additions to Trusts Act Section 1 (1991),
codified at Uniform Probate Code Section 2-511 (pourover devise to trust valid regardless of
existence, size, or character of trust corpus). See also Restatement (Third) of Trusts Section 19
(Tentative Draft No. 1, approved 1996).

While this section refers to transfer of property to a trustee, a trust can be created even
though for a period of time no trustee is in office. See Restatement (Third) of Trusts Section 2
cmt. g (Tentative Draft No. 1, approved 1996); Restatement (Second) of Trusts Section 2 cmt. i
(1959). A trust can also be created without notice to or acceptance by a trustee or beneficiary.
See Restatement (Third) of Trusts Section 14 (Tentative Draft No. 1, approved 1996);
Restatement (Second) of Trusts Sections 35-36 (1959).

The methods specified in this section are not exclusive. Section 102 recognizes that
trusts can also be created by special statute or court order. See also Restatement (Third) of Trusts
Section 1 cmt. a (Tentative Draft No. 1, approved 1996); Unif. Probate Code Section 2-212
(elective share of incapacitated surviving spouse to be held in trust on terms specified in statute);
Unif. Probate Code Section 5-411(a)(4) (conservator may create trust with court approval);
Restatement (Second) of Trusts Section 17 cmt. i (1959) (trusts created by statutory right to bring
wrongful death action).

A trust can also be created by a promise that creates enforceable rights in a person who
immediately or later holds these rights as trustee. See Restatement (Third) of Trusts Section
10(e) (Tentative Draft No. 1, approved 1996). A trust thus created is valid notwithstanding that
the trustee may resign or die before the promise is fulfilled. Unless expressly made personal, the
promise can be enforced by a successor trustee. For examples of trusts created by means of
promises enforceable by the trustee, see Restatement (Third) of Trusts Section 10 cmt. g
(Tentative Draft No. 1, approved 1996); Restatement (Second) of Trusts Sections 14 cmt. h, 26
cmt. n (1959).

A trust created by self-declaration is best created by reregistering each of the assets that

comprise the trust into the settlor’s name as trustee. However, such reregistration is not
necessary to create the trust. See, e.g., In re Estate of Heggstad, 20 Cal. Rptr. 2d 433 (Ct. App.
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1993); Restatement (Third) of Trusts Section 10 cmt. e (Tentative Draft No. 1, approved 1996);
Restatement (Second) of Trusts Section 17 cmt. a (1959). A declaration of trust can be funded
merely by attaching a schedule listing the assets that are to be subject to the trust without
executing separate instruments of transfer. But such practice can make it difficult to later
confirm title with third party transferees and for this reason is not recommended.

While a trust created by will may come into existence immediately at the testator’s death
and not necessarily only upon the later transfer of title from the personal representative, Section
701 makes clear that the nominated trustee does not have a duty to act until there is an acceptance
of the trusteeship, express or implied. To avoid an implied acceptance, a nominated testamentary
trustee who is monitoring the actions of the personal representative but who has not yet made a
final decision on acceptance should inform the beneficiaries that the nominated trustee has
assumed only a limited role. The failure so to inform the beneficiaries could result in liability if
misleading conduct by the nominated trustee causes harm to the trust beneficiaries. See
Restatement (Third) of Trusts Section 35 cmt. b (Tentative Draft No. 2, approved 1999).

While this section confirms the familiar principle that a trust may be created by means of
the exercise of a power of appointment (paragraph (3)), this Code does not legislate
comprehensively on the subject of powers of appointment but addresses only selected issues. See
Sections 302 (representation by holder of general testamentary power of appointment); 505(b)
(creditor claims against holder of power of withdrawal); and 603(c) (rights of holder of power of
withdrawal). For the law on powers of appointment generally, see Restatement (Second) of
Property: Donative Transfers Sections 11.1-24.4 (1986); Restatement (Third) of Property: Wills
and Other Donative Transfers (in progress).

SECTION 402. REQUIREMENTS FOR CREATION.

(a) A trustis created only if:
(1) the settlor has capacity to create a trust;
(2) the settlor indicates an intention to create the trust;
(3) the trust has a definite beneficiary or is:
(A) a charitable trust;
(B) a trust for the care of an animal, as provided in Section 408; or

(C) a trust for a noncharitable purpose, as provided in Section 409;

(4) the trustee has duties to perform; and
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(5) the same person is not the sole trustee and sole beneficiary.

(b) A beneficiary is definite if the beneficiary can be ascertained now or in the
future, subject to any applicable rule against perpetuities.

(c) A power in a trustee to select a beneficiary from an indefinite class is valid. If
the power is not exercised within a reasonable time, the power fails and the property subject to
the power passes to the persons who would have taken the property had the power not been
conferred.

Comment

Subsection (a) codifies the basic requirements for the creation of a trust. To create a valid
trust, the settlor must indicate an intention to create a trust. See Restatement (Third) of Trusts
Section 13 (Tentative Draft No. 1, approved 1996); Restatement (Second) of Trusts Section 23
(1959). But only such manifestations of intent as are admissible as proof in a judicial proceeding
may be considered. See Section 103(+718) (“terms of a trust” defined).

To create a trust, a settlor must have the requisite mental capacity. To create a revocable
or testamentary trust, the settlor must have the capacity to make a will. To create an irrevocable
trust, the settlor must have capacity during lifetime to transfer the property free of trust. See
Section 601 (capacity of settlor to create revocable trust), and see generally Restatement (Third)
of Trusts Section 11 (Tentative Draft No. 1, approved 1996); Restatement (Second) of Trusts
Sections 18-22 (1959); and Restatement (Third) of Property: Wills and Other Donative Transfers
Section 8.1 (Tentative Draft No. 3, 2001).

Subsection (a)(3) requires that a trust, other than a charitable trust, a trust for the care of
an animal, or a trust for another valid noncharitable purpose, have a definite beneficiary. While
some beneficiaries will be definitely ascertained as of the trust’s creation, subsection (b)
recognizes that others may be ascertained in the future as long as this occurs within the
applicable perpetuities period. The definite beneficiary requirement does not prevent a settlor
from making a disposition in favor of a class of persons. Class designations are valid as long as
the membership of the class will be finally determined within the applicable perpetuities period.
For background on the definite beneficiary requirement, see Restatement (Third) of Trusts
Sections 44-46 (Tentative Draft No. 2, approved 1999); Restatement (Second) of Trusts Sections
112-122 (1959).

Subsection (a)(4) recites standard doctrine that a trust is created only if the trustee has
duties to perform. See Restatement (Third) of Trusts Section 2 (Tentative Draft No. 1, approved
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1996); Restatement (Second) of Trusts Section 2 (1959). Trustee duties are usually active, but a
validating duty may also be passive, implying only that the trustee has an obligation not to
interfere with the trustee’s beneficiary’s enjoyment of the trust property. Such passive trusts,
while valid under this Code, may be terminable under the enacting jurisdiction’s Statute of Uses.
See Restatement (Third) of Trusts Section 6 (Tentative Draft No. 1, approved 1996); Restatement
(Second) of Trusts Sections 67-72 (1959).

Subsection (a)(5) addresses the doctrine of merger, which, as traditionally stated, provides
that a trust is not created if the settlor is the sole trustee and sole beneficiary of all beneficial
interests. The doctrine of merger has been inappropriately applied by the courts in some
jurisdictions to invalidate self-declarations of trust in which the settlor is the sole life beneficiary
but other persons are designated as beneficiaries of the remainder. The doctrine of merger is
properly applicable only if all beneficial interests, both life interests and remainders, are vested in
the same person, whether in the settlor or someone else. An example of a trust to which the
doctrine of merger would apply is a trust of which the settlor is sole trustee, sole beneficiary for
life, and with the remainder payable to the settlor’s probate estate. On the doctrine of merger
generally, see Restatement (Third) of Trusts Section 69 (Tentative Draft No. 3, 2001);
Restatement (Second) of Trusts Section 341 (1959).

Subsection (c) allows a settlor to empower the trustee to select the beneficiaries even if
the class from whom the selection may be made cannot be ascertained. Such a provision would
fail under traditional doctrine; it is an imperative power with no designated beneficiary capable
of enforcement. Such a provision is valid, however, under both this Code and the Restatement,
if there is at least one person who can meet the description. If the trustee does not exercise the
power within a reasonable time, the power fails and the property will pass by resulting trust. See
Restatement (Third) of Trusts Section 46 (Tentative Draft No. 2, approved 1999). See also
Restatement (Second) of Trusts Section 122 (1959); Restatement (Second) of Property: Donative
Transfers Section 12.1 cmt. ¢ (1986).

SECTION 403. TRUSTS CREATED IN OTHER JURISDICTIONS. A trust not
created by will is validly created if its creation complies with the law of the jurisdiction in which
the trust instrument was executed, or the law of the jurisdiction in which, at the time of creation:

(1) the settlor was domiciled, had a place of abode, or was a national,
(2) a trustee was domiciled or had a place of business; or

(3) any trust property was located.

Comment
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The validity of a trust created by will is ordinarily determined by the law of the
decedent’s domicile. No such certainty exists with respect to determining the law governing the
validity of inter vivos trusts. Generally, at common law a trust was created if it complied with the
law of the state having the most significant contacts to the trust. Contacts for making this
determination include the domicile of the trustee, the domicile of the settlor at the time of trust
creation, the location of the trust property, the place where the trust instrument was executed, and
the domicile of the beneficiary. See 5SA Austin Wakeman Scott & William Franklin Fratcher, The
Law of Trusts Sections 597, 599 (4™ ed. 1987). Furthermore, if the trust has contacts with two or
more states, one of which would validate the trust’’s creation and the other of which would deny
the trust’’s validity, the tendency is to select the law upholding the validity of the trust. See SA
Austin Wakeman Scott & William Franklin Fratcher, The Law of Trusts Section 600 (4™ ed.
1987).

Section 403 extends the common law rule by validating a trust if its creation complies
with the law of any of a variety of states in which the settlor or trustee had significant contacts.
Pursuant to Section 403, a trust not created by will is validly created if its creation complies with
the law of the jurisdiction in which the trust instrument was executed, or the law of the
jurisdiction in which, at the time of creation the settlor was domiciled, had a place of abode, or
was a national; the trustee was domiciled or had a place of business; or any trust property was
located.

Section 403 is comparable to Section 2-506 of the Uniform Probate Code, which
validates wills executed in compliance with the law of a variety of places in which the testator
had a significant contact. Unlike the UPC, however, Section 403 is not limited to execution of
the instrument but applies to the entire process of a trust’’s creation, including compliance with
the requirement that there be trust property. In addition, unlike the UPC, Section 403 validates a
trust valid under the law of the domicile or place of business of the designated trustee, or if valid
under the law of the place where any of the trust property is located.

The section does not supercede local law requirements for the transfer of real property,
such that title can be transferred only by recorded deed.

* % %
SECTION 410. MODIFICATION OR TERMINATION OF TRUST;
PROCEEDINGS FOR APPROVAL OR DISAPPROVAL.
(a) In addition to the methods of termination prescribed by Sections 411 through

414, a trust terminates to the extent the trust is revoked or expires pursuant to its terms, no
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purpose of the trust remains to be achieved, or the purposes of the trust have become unlawful,
contrary to public policy, or impossible to achieve.

(b) A proceeding to approve or disapprove a proposed modification or
termination under Sections 411 through 416, or trust combination or division under Section 417,
may be commenced by a trustee or beneficiary, [and a proceeding to approve or disapprove a
proposed modification or termination under Section 411 may be commenced by the settlor]. The
settlor of a charitable trust may maintain a proceeding to modify the trust under Section 413.

Comment

Subsection (a) lists the grounds on which trusts typically terminate. For a similar
formulation, see Restatement (Third) of Trusts Section 61 (Tentative Draft No. 3, approved
2001). Terminations under subsection (a) may be in either in whole or in part. Other types of
terminations, all of which require action by a court, trustee, or beneficiaries, are covered in
Sections 411-414, which also address trust modification. Of these sections, all but Section 411
apply to charitable trusts and all but Section 413 apply to noncharitable trusts.

Withdrawal of the trust property is not an event terminating a trust. The trust remains in
existence although the trustee has no duties to perform unless and until property is later
contributed to the trust.

Subsection (b) specifies the persons who have standing to seek court approval or
disapproval of proposed trust modifications, terminations, combinations, or divisions. An
approval or disapproval may be sought for an action that does not require court permission,
including a petition questioning the trustee’s distribution upon termination of a trust under
$50,000 (Section 414), and a petition to approve or disapprove a proposed trust division or
consolidation (Section 417). Subsection (b) makes the settlor an interested person with respect to
a judicial proceeding brought by the beneficiaries under Section 411 to terminate or modify a
trust. Contrary to Restatement (Second) of Trusts Section 391 (1959), subsection (b) grants a
settlor standing to petition the court under Section 413 to apply cy pres to modify the settlor’s
charitable trust.

2004 Amendment. For an explanation of why a portion of subsection (b) has been placed
in brackets, see the comment to the 2004 Amendment to Section 411.

SECTION 411. MODIFICATION OR TERMINATION OF NONCHARITABLE
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IRREVOCABLE TRUST BY CONSENT.
[(a) [A noncharitable irrevocable trust may be modified or terminated upon
consent of the settlor and all beneficiaries, even if the modification or termination is inconsistent

with a material purpose of the trust.] [If, upon petition, the court finds that the settlor and all

beneficiaries consent to the modification or termination of a noncharitable irrevocable trust, the

court shall approve the modification or termination even if the modification or termination is

inconsistent with a material purpose of the trust.] A settlor’s power to consent to a trust’s

modification or termination may be exercised by an agent under a power of attorney only to the
extent expressly authorized by the power of attorney or the terms of the trust; by the settlor’s
[conservator] with the approval of the court supervising the [conservatorship] if an agent is not
so authorized; or by the settlor’s [guardian] with the approval of the court supervising the
[guardianship] if an agent is not so authorized and a conservator has not been appointed. [This

subsection does not apply to irrevocable trusts created before or to revocable trusts that become

irrevocable before [the effective date of this [Code] [amendment].]]

(b) A noncharitable irrevocable trust may be terminated upon consent of all of the
beneficiaries if the court concludes that continuance of the trust is not necessary to achieve any
material purpose of the trust. A noncharitable irrevocable trust may be modified upon consent of
all of the beneficiaries if the court concludes that modification is not inconsistent with a material
purpose of the trust.

[(c) A spendthrift provision in the terms of the trust is not presumed to constitute
a material purpose of the trust.]

(d) Upon termination of a trust under subsection (a) or (b), the trustee shall
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distribute the trust property as agreed by the beneficiaries.

(e) If not all of the beneficiaries consent to a proposed modification or termination
of the trust under subsection (a) or (b), the modification or termination may be approved by the
court if the court is satisfied that:

(1) if all of the beneficiaries had consented, the trust could have been
modified or terminated under this section; and
(2) the interests of a beneficiary who does not consent will be adequately
protected.
Comment
This section describes the circumstances in which termination or modification of a
noncharitable irrevocable trust may be compelled by the beneficiaries, with or without the
concurrence of the settlor. For provisions governing modification or termination of trusts without
the need to seek beneficiary consent, see Sections 412 (modification or termination due to
unanticipated circumstances or inability to administer trust effectively), 414 (termination or
modification of uneconomic noncharitable trust), and 416 (modification to achieve settlor’s tax
objectives). If the trust is revocable by the settlor, the method of revocation specified in Section
602 applies.
Subsection (a), which was placed in brackets pursuant to a 2004 amendment, states the
test for termination or modification by the beneficiaries with the concurrence of the settlor. For

an explanation of why subsection (a) has been placed in brackets, see the 2004 comment at the
end of this section.

Subsection (b) states the test for termination or modification by unanimous consent of the
beneficiaries without the concurrence of the settlor. The rules on trust termination in Subsections
(a)-(b) carries forward the Claflin rule, first stated in the famous case of Claflin v. Claflin, 20
N.E. 454 (Mass. 1889). Subsection (c) addresses the effect of a spendthrift provision. Subsection
(d) directs how the trust property is to be distributed following a termination under either
subsection (a) or (b). Subsection (e) creates a procedure for judicial approval of a proposed
termination or modification when the consent of less than all of the beneficiaries is available.

Under this section, a trust may be modified or terminated over a trustee’s objection.

However, pursuant to Section 410, the trustee has standing to object to a proposed termination or
modification.
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The settlor’s right to join the beneficiaries in terminating or modifying a trust under this
section does not rise to the level of a taxable power. See Treas. Reg. Section 20.2038-1(a)(2). No
gift tax consequences result from a termination as long as the beneficiaries agree to distribute the
trust property in accordance with the value of their proportionate interests.

The provisions of Article 3 on representation, virtual representation and the appointment
and approval of representatives appointed by the court apply to the determination of whether all
beneficiaries have signified consent under this section. The authority to consent on behalf of
another person, however, does not include authority to consent over the other person’s objection.
See Section 301(b). Regarding the persons who may consent on behalf of a beneficiary, see
Sections 302 through 305. A consent given by a representative is invalid to the extent there is a
conflict of interest between the representative and the person represented. Given this limitation,
virtual representation of a beneficiary’s interest by another beneficiary pursuant to Section 304
will rarely be available in a trust termination case, although it should be routinely available in
cases involving trust modification, such as a grant to the trustee of additional powers. If virtual or
other form of representation is unavailable, Section 305 of the Code permits the court to appoint
a representative who may give the necessary consent to the proposed modification or termination
on behalf of the minor, incapacitated, unborn, or unascertained beneficiary. The ability to use
virtual and other forms of representation to consent on a beneficiary’s behalf to a trust
termination or modification has not traditionally been part of the law, although there are some
notable exceptions. Compare Restatement (Second) Section 337(1) (1959) (beneficiary must not
be under incapacity), with Hatch v. Riggs National Bank, 361 F.2d 559 (D.C. Cir. 1966)
(guardian ad litem authorized to consent on beneficiary’s behalf).

Subsection (a) also addresses the authority of an agent, conservator, or guardian to act on
a settlor’s behalf. Consistent with Section 602 on revocation or modification of a revocable trust,
the section assumes that a settlor, in granting an agent general authority, did not intend for the
agent to have authority to consent to the termination or modification of a trust, authority that
could be exercised to radically alter the settlor’s estate plan. In order for an agent to validly
consent to a termination or modification of the settlor’s revocable trust, such authority must be
expressly conveyed either in the power or in the terms of the trust.

Subsection (a), however, does not impose restrictions on consent by a conservator or
guardian, other than prohibiting such action if the settlor is represented by an agent. The section
instead leaves the issue of a conservator’s or guardian’s authority to local law. Many
conservatorship statutes recognize that termination or modification of the settlor’s trust is a
sufficiently important transaction that a conservator should first obtain the approval of the court
supervising the conservatorship. See, e.g., Unif. Probate Code Section 5-411(a)(4). Because the
Uniform Trust Code uses the term “conservator” to refer to the person appointed by the court to
manage an individual’s property (see Section 103(45)), a guardian may act on behalf of a settlor
under this section only if a conservator has not been appointed.

Subsection (a) is similar to Restatement (Third) of Trusts Section 65(2) (Tentative Draft
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No. 3, approved 2001), and Restatement (Second) of Trusts Section 338(2) (1959), both of which
permit termination upon joint action of the settlor and beneficiaries. Unlike termination by the
beneficiaries alone under subsection (b), termination with the concurrence of the settlor does not
require a finding that the trust no longer serves a material purpose. No finding of failure of
material purpose is required because all parties with a possible interest in the trust’s continuation,
both the settlor and beneficiaries, agree there is no further need for the trust. Restatement Third
goes further than subsection (b) of this section and Restatement Second, however, in also
allowing the beneficiaries to compel termination of a trust that still serves a material purpose if
the reasons for termination outweigh the continuing material purpose.

Subsection (b), similar to Restatement Third but not Restatement Second, allows
modification by beneficiary action. The beneficiaries may modify any term of the trust if the
modification is not inconsistent with a material purpose of the trust. Restatement Third, though,
goes further than this Code in also allowing the beneficiaries to use trust modification as a basis
for removing the trustee if removal would not be inconsistent with a material purpose of the trust.
Under the Code, however, Section 706 is the exclusive provision on removal of trustees. Section
706(b)(4) recognizes that a request for removal upon unanimous agreement of the qualified
beneficiaries is a factor for the court to consider, but before removing the trustee the court must
also find that such action best serves the interests of all the beneficiaries, that removal is not
inconsistent with a material purpose of the trust, and that a suitable cotrustee or successor trustee
is available. Compare Section 706(b)(4), with Restatement (Third) Section 65 cmt. f (Tentative
Draft No. 3, approved 2001).

The requirement that the trust no longer serve a material purpose before it can be
terminated by the beneficiaries does not mean that the trust has no remaining function. In order to
be material, the purpose remaining to be performed must be of some significance:

Material purposes are not readily to be inferred. A finding of such a purpose generally
requires some showing of a particular concern or objective on the part of the settlor, such
as concern with regard to the beneficiary’s management skills, judgment, or level of
maturity. Thus, a court may look for some circumstantial or other evidence indicating that
the trust arrangement represented to the settlor more than a method of allocating the
benefits of property among multiple beneficiaries, or a means of offering to the
beneficiaries (but not imposing on them) a particular advantage. Sometimes, of course,
the very nature or design of a trust suggests its protective nature or some other material

purpose.

Restatement (Third) of Trusts Section 65 cmt. d (Tentative Draft No. 3, approved 2001).

Subsection (c) of this section deals with the effect of a spendthrift provision on the right
of a beneficiary to concur in a trust termination or modification. By a 2004 amendment,
subsection (¢) has been placed in brackets and thereby made optional. Spendthrift terms have
sometimes been construed to constitute a material purpose without inquiry into the intention of
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the particular settlor. For examples, see Restatement (Second) of Trusts Section 337 (1959);
George G. Bogert & George T. Bogert, The Law of Trusts and Trustees Section 1008 (Rev. 2d
ed. 1983); and 4 Austin W. Scott & William F. Fratcher, The Law of Trusts Section 337 (4th ed.
1989). This result is troublesome because spendthrift provisions are often added to instruments
with little thought. Subsection (c), similar to Restatement (Third) of Trusts Section 65 cmt. e
(Tentative Draft No. 3, approved 2001), does not negate the possibility that continuation of a
trust to assure spendthrift protection might have been a material purpose of the particular settlor.
The question of whether that was the intent of a particular settlor is instead a matter of fact to be
determined on the totality of the circumstances.

Subsection (d) recognizes that the beneficiaries’ power to compel termination of the trust
includes the right to direct how the trust property is to be distributed. While subsection (a)
requires the settlor’s consent to terminate an irrevocable trust, the settlor does not control the
subsequent distribution of the trust property. Once termination has been approved, how the trust
property is to be distributed is solely for the beneficiaries to decide.

Subsection (e), similar to Restatement (Third) of Trusts Section 65 cmt. ¢ (Tentative
Draft No. 3, approved 2001), and Restatement (Second) of Trusts Sections 338(2) & 340(2)
(1959), addresses situations in which a termination or modification is requested by less than all
the beneficiaries, either because a beneficiary objects, the consent of a beneficiary cannot be
obtained, or representation is either unavailable or its application uncertain. Subsection (e) allows
the court to fashion an appropriate order protecting the interests of the nonconsenting
beneficiaries while at the same time permitting the remainder of the trust property to be
distributed without restriction. The order of protection for the nonconsenting beneficiaries might
include partial continuation of the trust, the purchase of an annuity, or the valuation and cashout
of the interest.

2003 Amendment. The amendment, which adds the language “modification or” to
subsection (a), fixes an inadvertent omission. It was the intent of the drafting committee that an
agent with authority or a conservator or guardian with the approval of the court be able to
participate not only in a decision to terminate a trust but also in a decision to modify it.

2004 Amendments.

Section 411(a), Section 301(d), and Conforming Changes to Sections 301(c) and
410(b).

Section 411(a) was amended in 2004 on the recommendation of the Estate and Gift
Taxation Committee of the American College of Trust and Estate Counsel (ACTEC). Enacting
jurisdictions now have several options all of which are indicated by brackets:

« delete subsection (a), meaning that the state’s prior law would control on this issue.
* require court approval of the modification or termination.
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» make the provision prospective and applicable only to irrevocable trusts created on or
after the effective date or to revocable trusts that become irrevocable on or after the effective date
of the provision.

* enact subsection (a) in its original form.

Section 411(a), as originally drafted did not require that a court approve a joint decision
of the settlor and beneficiaries to terminate or modify an irrevocable trust. The ACTEC
Committee was concerned that:

» Section 411(a), without amendment, could potentially result in the taxation for federal
estate tax purposes of irrevocable trusts created in states which previously required that a court
approve a settlor/beneficiary termination or modification; and

» Because of the ability of a settlor under Section 301 to represent and bind a beneficiary
with respect to a termination or modification of an irrevocable trust, Section 411(a) might result
in inclusion of the trust in the settlor's gross estate. New Section 301(d) eliminates the possibility
of such representation.

The Drafting Committee recommends that all jurisdictions enact the amendment to
Section 301(d). The Drafting Committee recommends that jurisdictions conform Section 411(a)
to prior law on whether or not court approval is necessary for the settlor and beneficiaries to
jointly terminate or modify an irrevocable trust. If prior law is in doubt, the enacting jurisdiction
may wish to make Section 411(a) prospective only. The enacting jurisdiction may also elect to
delete Section 411(a).

States electing to delete Section 411(a) should also delete the cross-references to Section
411 found in Sections 301(¢) and 410(b). These cross-references have therefore been placed in
brackets. States electing to delete Section 411(a) should also not enact Section 301(d), which for
this reason has similarly been placed in brackets.

Section 411(c)

Section 411(c), which by the 2004 amendment was placed in brackets and therefore made
optional, provides that a spendthrift provision is not presumed to constitute a material purpose of
the trust. Several states that have enacted the Code have not agreed with the provision and have
either deleted it or have reversed the presumption. Given these developments, the Drafting
Committee concluded that uniformity could not be achieved. The Joint Editorial Board for
Uniform Trusts and Estates Acts, however, is of the view that the better approach is to enact
subsection (c¢) in its original form for the reasons stated in the comment to this Section.

SECTION 412. MODIFICATION OR TERMINATION BECAUSE OF
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UNANTICIPATED CIRCUMSTANCES OR INABILITY TO ADMINISTER TRUST
EFFECTIVELY.

(a) The court may modify the administrative or dispositive terms of a trust or
terminate the trust if, because of circumstances not anticipated by the settlor, modification or
termination will further the purposes of the trust. To the extent practicable, the modification
must be made in accordance with the settlor’s probable intention.

(b) The court may modify the administrative terms of a trust if continuation of the
trust on its existing terms would be impracticable or wasteful or impair the trust’s administration.

(c) Upon termination of a trust under this section, the trustee shall distribute the
trust property in a manner consistent with the purposes of the trust.

Comment

This section broadens the court’s ability to apply equitable deviation to terminate or
modify a trust. Subsection (a) allows a court to modify the dispositive provisions of the trust as
well as its administrative terms. For example, modification of the dispositive provisions to
increase support of a beneficiary might be appropriate if the beneficiary has become unable to
provide for support due to poor health or serious injury. Subsection (a) is similar to Restatement
(Third) of Trusts Section 66(1) (Tentative Draft No. 3, approved 2001), except that this section,
unlike the Restatement, does not impose a duty on the trustee to petition the court if the trustee is
aware of circumstances justifying judicial modification. The purpose of the “equitable
deviation” authorized by subsection (a) is not to disregard the settlor’s intent but to modify
inopportune details to effectuate better the settlor’s broader purposes. Among other things,
equitable deviation may be used to modify administrative or dispositive terms due to the failure
to anticipate economic change or the incapacity of a beneficiary. For numerous illustrations, see
Restatement (Third) of Trusts Section 66 cmt. b (Tentative Draft No. 3, approved 2001). While
it is necessary that there be circumstances not anticipated by the settlor before the court may
grant relief under subsection (a), the circumstances may have been in existence when the trust
was created. This section thus complements Section 415, which allows for reformation of a trust
based on mistake of fact or law at the creation of the trust.

Subsection (b) broadens the court’s ability to modify the administrative terms of a trust.
The standard under subsection (b) is similar to the standard for applying cy pres to a charitable
trust. See Section 413(a). Just as a charitable trust may be modified if its particular charitable
purpose becomes impracticable or wasteful, so can the administrative terms of any trust,
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charitable or noncharitable. Subsections (a) and (b) are not mutually exclusive. Many situations
justifying modification of administrative terms under subsection (a) will also justify modification
under subsection (b). Subsection (b) is also an application of the requirement in Section 404 that
a trust and its terms must be for the benefit of its beneficiaries. See also Restatement (Third) of
Trusts Section 27(2) & cmt. b (Tentative Draft No. 2, approved 1999). Although the settlor is
granted considerable latitude in defining the purposes of the trust, the principle that a trust have a
purpose which is for the benefit of its beneficiaries precludes unreasonable restrictions on the use
of trust property. An owner’s freedom to be capricious about the use of the owner’s own property
ends when the property is impressed with a trust for the benefit of others. See Restatement
(Second) of Trusts Section 124 cmt. g (1959). Thus, attempts to impose unreasonable
restrictions on the use of trust property will fail. See Restatement (Third) of Trusts Section 27
Reporter’s Notes to cmt. b (Tentative Draft No. 2, approved 1999). Subsection (b), unlike
subsection (a), does not have a direct precedent in the common law, but various states have
insisted on such a measure by statute. See, e.g., Mo. Rev. Stat. Section456.590.1.

Upon termination of a trust under this section, subsection (c) requires that the trust be
distributed in a manner consistent with the purposes of the trust. As under the doctrine of cy
pres, effectuating a distribution consistent with the purposes of the trust requires an examination
of what the settlor would have intended had the settlor been aware of the unanticipated
circumstances. Typically, such terminating distributions will be made to the qualified
beneficiaries, often in proportion to the actuarial value of their interests, although the section
does not so prescribe. For the definition of qualified beneficiary, see Section 103(+213).

Modification under this section, because it does not require beneficiary action, is not
precluded by a spendthrift provision.

% % %

SECTION 415. REFORMATION TO CORRECT MISTAKES. The court may
reform the terms of a trust, even if unambiguous, to conform the terms to the settlor’s intention if
it is proved by clear and convincing evidence that both the settlor’s intent and the terms of the
trust were affected by a mistake of fact or law, whether in expression or inducement.

Comment

Reformation of inter vivos instruments to correct a mistake of law or fact is a long-
established remedy. Restatement (Third) of Property: Donative Transfers Section 12.1
(Tentative Draft No. 1, approved 1995), which this section copies, clarifies that this doctrine also
applies to wills.

This section applies whether the mistake is one of expression or one of inducement. A
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mistake of expression occurs when the terms of the trust misstate the settlor’s intention, fail to
include a term that was intended to be included, or include a term that was not intended to be
excluded included. A mistake in the inducement occurs when the terms of the trust accurately
reflect what the settlor intended to be included or excluded but this intention was based on a
mistake of fact or law. See Restatement (Third) of Property: Donative Transfers Section 12.1
cmt. i (Tentative Draft No. 1, approved 1995). Mistakes of expression are frequently caused by
scriveners’ errors while mistakes of inducement often trace to errors of the settlor.

Reformation is different from resolving an ambiguity. Resolving an ambiguity involves
the interpretation of language already in the instrument. Reformation, on the other hand, may
involve the addition of language not originally in the instrument, or the deletion of language
originally included by mistake, if necessary to conform the instrument to the settlor’s intent.
Because reformation may involve the addition of language to the instrument, or the deletion of
language that may appear clear on its face, reliance on extrinsic evidence is essential. To guard
against the possibility of unreliable or contrived evidence in such circumstance, the higher
standard of clear and convincing proof is required. See Restatement (Third) of Property:
Donative Transfers Section 12.1 cmt. e (Tentative Draft No. 1, approved 1995).

In determining the settlor’s original intent, the court may consider evidence relevant to
the settlor’s intention even though it contradicts an apparent plain meaning of the text. The
objective of the plain meaning rule, to protect against fraudulent testimony, is satisfied by the
requirement of clear and convincing proof. See Restatement (Third) of Property: Donative
Transfers Section 12.1 cmt. d and Reporter’s Notes (Tentative Draft No. 1, approved 1995). See
also John H. Langbein & Lawrence W. Waggoner, Reformation of Wills on the Ground of
Mistake: Change of Direction in American Law?, 130 U. Pa. L. Rev. 521 (1982).

For further discussion of the rule of this section and its application to illustrative cases,
see Restatement (Third) of Property: Donative Transfers Section 12.1 cmts. and Reporter’s Notes
(Tentative Draft No. 1, approved 1995).

k sk ok
ARTICLE 5
CREDITOR’S CLAIMS; SPENDTHRIFT AND DISCRETIONARY TRUSTS
General Comment
This article addresses the validity of a spendthrift provision and the rights of creditors,
both of the settlor and beneficiaries, to reach a trust to collect a debt. Sections 501 and 502 state
the general rules. Section 501 applies if the trust does not contain a spendthrift provision or the

spendthrift provision, if any, does not apply to the beneficiary’s interest. Section 502 states the
effect of a spendthrift provision. Unless a claim is being made by an exception creditor, Fo-the
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extentthata—trustisprotected by a spendthrift provision; bars a beneficiary’s creditor maynot
reach from reachmg the beneﬁ01ary S 1nterest until distribution is made by the trustee.—Fo-the

er;-the An exception creditor, however,
can reach the beneﬁ01ary s interest subJect to the court’s power to limit the relief. Section 503
lists the categories of exception creditors whose claims are not subject to a spendthrift restriction.
Sections 504 through 507 address special categories in which the rights of a beneficiary’s
creditors are the same whether or not the trust contains a spendthrift provision. Section 504 deals
with discretionary trusts and trusts for which distributions are subject to a standard. Section 505
covers creditor claims against a settlor, whether the trust is revocable or irrevocable, and if
revocable, whether the claim is made during the settlor’s lifetime or incident to the settlor’s
death. Section 506 provides a creditor with a remedy if a trustee fails to make a mandated
distribution within a reasonable time. Section 507 clarifies that although the trustee holds legal
title to trust property, that property is not subject to the trustee’s personal debts.

The provisions of this article relating to the validity and effect of a spendthrift provision
and the rights of certain creditors and assignees to reach the trust may not be modified by the
terms of the trust. See Section 105(b)(5).

This article does not supersede state exemption statutes nor an enacting jurisdiction’s
Uniform Fraudulent Transfers Act which, when applicable, invalidates any type of gratuitous

transfer, including transfers into trust.

Comment Amended in 2004

* sk ok

SECTION 504. DISCRETIONARY TRUSTS; EFFECT OF STANDARD.
(a) In this section, “child” includes any person for whom an order or judgment for
child support has been entered in this or another State.
(b) Except as otherwise provided in subsection (c), whether or not a trust contains
a spendthrift provision, a creditor of a beneficiary may not compel a distribution that is subject to
the trustee’s discretion, even if:
(1) the discretion is expressed in the form of a standard of distribution; or
(2) the trustee has abused the discretion.

(c) To the extent a trustee has not complied with a standard of distribution or has
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abused a discretion:

(1) a distribution may be ordered by the court to satisfy a judgment or
court order against the beneficiary for support or maintenance of the beneficiary’s child, spouse,
or former spouse; and

(2) the court shall direct the trustee to pay to the child, spouse, or former
spouse such amount as is equitable under the circumstances but not more than the amount the
trustee would have been required to distribute to or for the benefit of the beneficiary had the
trustee complied with the standard or not abused the discretion.

(d) This section does not limit the right of a beneficiary to maintain a judicial
proceeding against a trustee for an abuse of discretion or failure to comply with a standard for
distribution.

(e) If the trustee’s or cotrustee’s discretion to make distributions for the trustee’s

or cotrustee’s own benefit is limited by an ascertainable standard, a creditor may not reach or

compel distribution of the beneficial interest except to the extent the interest would be subject to

the creditor’s claim were the beneficiary not acting as trustee or cotrustee.

Comment

This section addresses the ability of a beneficiary’s creditor to reach the beneficiary’s
discretionary trust interest, whether or not the exercise of the trustee’s discretion is subject to a
standard. This section, similar to the Restatement, eliminates the distinction between
discretionary and support trusts, unifying the rules for all trusts fitting within either of the former
categories. See Restatement (Third) of Trusts Section 60 Reporter’s Notes to cmt. a (Tentative
Draft No. 2, approved 1999). By eliminating this distinction, the rights of a creditor are the same
whether the distribution standard is discretionary, subject to a standard, or both. Other than for a
claim by a child, spouse or former spouse, a beneficiary’s creditor may not reach the
beneficiary’s interest. Eliminating this distinction affects only the rights of creditors. The effect
of this change is limited to the rights of creditors. It does not affect the rights of a beneficiary to
compel a distribution. Whether the trustee has a duty in a given situation to make a distribution
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depends on factors such as the breadth of the discretion granted and whether the terms of the trust
include a support or other standard. See Section 814 comment.

For a discussion of the definition of “child” in subsection (a), see Section 503 Comment.

Subsection (b), which establishes the general rule, forbids a creditor from compelling a
distribution from the trust, even if the trustee has failed to comply with the standard of
distribution or has abused a discretion. Under subsection (d), the power to force a distribution
due to an abuse of discretion or failure to comply with a standard belongs solely to the
beneficiary. Under Section 814(a), a trustee must always exercise a discretionary power in good
faith and with regard to the purposes of the trust and the interests of the beneficiaries.

Subsection (c) creates an exception for support claims of a child, spouse, or former
spouse who has a judgment or order against a beneficiary for support or maintenance. While a
creditor of a beneficiary generally may not assert that a trustee has abused a discretion or failed to
comply with a standard of distribution, such a claim may be asserted by the beneficiary’s child,
spouse, or former spouse enforcing a judgment or court order against the beneficiary for unpaid
support or maintenance. The court must direct the trustee to pay the child, spouse or former
spouse such amount as is equitable under the circumstances but not in excess of the amount the
trustee was otherwise required to distribute to or for the benefit of the beneficiary. Before fixing
this amount, the court having jurisdiction over the trust should consider that in setting the
respective support award, the family court has already considered the respective needs and assets
of the family. The Uniform Trust Code does not prescribe a particular procedural method for
enforcing a judgment or order against the trust, leaving that matter to local collection law.

Subsection (¢e), which was added by a 2004 amendment, is discussed below.

2004 Amendment

Section 504(e), 103(11)

Trusts are frequently drafted in which a trustee is also a beneficiary. A common example
1s what is often referred to as a bypass trust, under which the settlor's spouse will frequently be
named as both trustee and beneficiary. An amount equal to the exemption from federal estate tax
will be placed in the bypass trust, and the trustee, who will often be the settlor's spouse, will be
given discretion to make distributions to the beneficiaries, a class which will usually include the
spouse/trustee. To prevent the inclusion of the trust in the spouse-trustee's gross estate, the
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spouse's discretion to make distributions for the spouse's own benefit will be limited by an
ascertainable standard relating to health, education, maintenance, or support.

The UTC, as previously drafted, did not specifically address the issue of whether a
creditor of a beneficiary may reach the beneficial interest of a beneficiary who is also a trustee.
However, Restatement (Third) of Trusts §60, comment g, which was approved by the American
law Institute in 1999, provides that the beneficial interest of a beneficiary/trustee may be reached
by the beneficiary/trustee’s creditors. Because the UTC is supplemented by the common law
(see UTC Section 106), this Restatement rule might also apply in states enacting the UTC. The
drafting committee has concluded that adoption of the Restatement rule would unduly disrupt
standard estate planning and should be limited. Consequently, Section 504 is amended to provide
that the provisions of this section, which generally prohibit a creditor of a beneficiary from
reaching a beneficiary's discretionary interest, apply even if the beneficiary is also a trustee or
cotrustee. The beneficiary-trustee is protected from creditor claims to the extent the
beneficiary-trustee's discretion is protected by an ascertainable standard as defined in the relevant
Internal Revenue Code sections. The result is that the beneficiary's trustee's interest is protected
to the extent it is also exempt from federal estate tax. The amendment thereby achieves its main
purpose, which is to protect the trustee-beneficiary of a bypass trust from creditor claims.

The protection conferred by this subsection, however, is no greater than if the beneficiary
had not been named trustee. If an exception creditor can reach the beneficiary’s interest under
some other provision, the interest is not insulated from creditor claims by the fact the beneficiary
is or becomes a trustee.

In addition, the definition of "power of withdrawal" in Section 103 is amended to clarify
that a power of withdrawal does not include a power exercisable by the trustee that is limited by
an ascertainable standard. The purpose of this amendment is to preclude a claim that the power
of a trustee-beneficiary to make discretionary distributions for the trustee-beneficiary's own
benefit results in an enforceable claim of the trustee-beneficiary's creditors to reach the
trustee-beneficiary's interest as provided in Section 505(b). Similar to the amendment to Section
504, the amendment to "power of withdrawal" is being made because of concerns that
Restatement (Third) of Trusts Section 60, comment g, otherwise might allow a
beneficiary-trustee's creditors to reach the trustee's beneficial interest.

The Code does not specifically address the extent to which a creditor of a
trustee/beneficiary may reach a beneficial interest of a beneficiary/trustee that is not limited by an
ascertainable standard.

For the definition of "ascertainable standard," see Section 103(2).

SECTION 505. CREDITOR’S CLAIM AGAINST SETTLOR.
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(a) Whether or not the terms of a trust contain a spendthrift provision, the
following rules apply:

(1) During the lifetime of the settlor, the property of a revocable trust is
subject to claims of the settlor’s creditors.

(2) With respect to an irrevocable trust, a creditor or assignee of the
settlor may reach the maximum amount that can be distributed to or for the settlor’s benefit. If a
trust has more than one settlor, the amount the creditor or assignee of a particular settlor may
reach may not exceed the settlor’s interest in the portion of the trust attributable to that settlor’s
contribution.

(3) After the death of a settlor, and subject to the settlor’s right to direct
the source from which liabilities will be paid, the property of a trust that was revocable at the
settlor’s death is subject to claims of the settlor’s creditors, costs of administration of the settlor’s
estate, the expenses of the settlor’s funeral and disposal of remains, and [statutory allowances] to
a surviving spouse and children to the extent the settlor’s probate estate is inadequate to satisfy
those claims, costs, expenses, and [allowances].

(b) For purposes of this section:

(1) during the period the power may be exercised, the holder of a power of
withdrawal is treated in the same manner as the settlor of a revocable trust to the extent of the
property subject to the power; and

(2) upon the lapse, release, or waiver of the power, the holder is treated as
the settlor of the trust only to the extent the value of the property affected by the lapse, release, or

waiver exceeds the greater of the amount specified in Section 2041(b)(2) or 2514(e) of the
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Internal Revenue Code of 1986, or Section 2503(b) of the Internal Revenue Code of 1986, in
each case as in effect on [the effective date of this [Code]] [, or as later amended].

Comment

Subsection (a)(1) states what is now a well accepted conclusion, that a revocable trust is
subject to the claims of the settlor’s creditors while the settlor is living. See Restatement (Third)
of Trusts Section 25 cmt. e (Tentative Draft No. 1, approved 1996). Such claims were not
allowed at common law, however. See Restatement (Second) of Trusts Section 330 cmt. o
(1959). Because a settlor usually also retains a beneficial interest that a creditor may reach under
subsection (a)(2), the common law rule, were it retained in this Code, would be of little
significance. See Restatement (Second) of Trusts Section 156(2) (1959).

Subsection (a)(2), which is based on Restatement (Third) of Trusts Section 58(2) and
cmt. e (Tentative Draft No. 2, approved 1999), and Restatement (Second) of Trusts Section 156
(1959), follows traditional doctrine in providing that a settlor who is also a beneficiary may not
use the trust as a shield against the settlor’s creditors. The drafters of the Uniform Trust Code
concluded that traditional doctrine reflects sound policy. Consequently, the drafters rejected the
approach taken in States like Alaska and Delaware, both of which allow a settlor to retain a
beneficial interest immune from creditor claims. See Henry J. Lischer, Jr., Domestic Asset
Protection Trusts: Pallbearers to Liability, 35 Real Prop. Prob. & Tr. J. 479 (2000); John E.
Sullivan, III, Gutting the Rule Against Self-Settled Trusts: How the Delaware Trust Law
Competes with Offshore Trusts, 23 Del. J. Corp. L. 423 (1998). Under the Code, whether the
trust contains a spendthrift provision or not, a creditor of the settlor may reach the maximum
amount that the trustee could have paid to the settlor-beneficiary. If the trustee has discretion to
distribute the entire income and principal to the settlor, the effect of this subsection is to place the
settlor’s creditors in the same position as if the trust had not been created. For the definition of
“settlor,” see Section 103(1415).

This section does not address possible rights against a settlor who was insolvent at the
time of the trust’s creation or was rendered insolvent by the transfer of property to the trust. This
subject is instead left to the State’s law on fraudulent transfers. A transfer to the trust by an
insolvent settlor might also constitute a voidable preference under federal bankruptcy law.

Subsection (a)(3) recognizes that a revocable trust is usually employed as a will
substitute. As such, the trust assets, following the death of the settlor, should be subject to the
settlor’s debts and other charges. However, in accordance with traditional doctrine, the assets of
the settlor’s probate estate must normally first be exhausted before the assets of the revocable
trust can be reached. This section does not attempt to address the procedural issues raised by the
need first to exhaust the decedent’s probate estate before reaching the assets of the revocable
trust. Nor does this section address the priority of creditor claims or liability of the decedent’s
other nonprobate assets for the decedent’s debts and other charges. Subsection (a)(3), however,
does ratify the typical pourover will, revocable trust plan. As long as the rights of the creditor or
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family member claiming a statutory allowance are not impaired, the settlor is free to shift liability
from the probate estate to the revocable trust. Regarding other issues associated with potential
liability of nonprobate assets for unpaid claims, see Section 6-102 of the Uniform Probate Code,
which was added to that Code in 1998.

Subsection (b)(1) treats a power of withdrawal as the equivalent of a power of revocation
because the two powers are functionally identical. This is also the approach taken in
Restatement (Third) of Trusts Section 56 cmt. b (Tentative Draft No. 2, approved 1999). If the
power is unlimited, the property subject to the power will be fully subject to the claims of the
power holder’s creditors, the same as the power holder’s other assets. If the power holder retains
the power until death, the property subject to the power may be liable for claims and statutory
allowances to the extent the power holder’s probate estate is insufficient to satisfy those claims
and allowances. For powers limited either in time or amount, such as a right to withdraw a
$10,000 annual exclusion contribution within 30 days, this subsection would limit the creditor to
the $10,000 contribution and require the creditor to take action prior to the expiration of the
30-day period.

Upon the lapse, release, or waiver of a power of withdrawal, the property formerly subject
to the power will normally be subject to the claims of the power holder’s creditors and assignees
the same as if the power holder were the settlor of a now irrevocable trust. Pursuant to
subsection (a)(2), a creditor or assignee of the power holder generally may reach the power
holder’s entire beneficial interest in the trust, whether or not distribution is subject to the
trustee’s discretion. However, following the lead of Arizona Revised Statutes
Section 14-7705(g) and Texas Property Code Section 112.035(e), subsection (b)(2) creates an
exception for trust property which was subject to a Crummey or five and five power. Upon the
lapse, release, or waiver of a power of withdrawal, the holder is treated as the settlor of the trust
only to the extent the value of the property subject to the power at the time of the lapse, release,
or waiver exceeded the greater of the amounts specified in IRC Sections 2041(b)(2) or 2514(e)
[greater of 5% or $5,000], or IRC Section 2503(b) [$10,000 in 2001].

The Uniform Trust Code does not address creditor issues with respect to property subject
to a special power of appointment or a testamentary general power of appointment. For creditor

rights against such interests, see Restatement (Property) Second: Donative Transfers
Sections 13.1-13.7 (1986).

* sk ok

SECTION 603. SETTLOR’S POWERS; POWERS OF WITHDRAWAL.
(a) While a trust is revocable [and the settlor has capacity to revoke the trust],

rights of the beneficiaries are subject to the control of, and the duties of the trustee are owed
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exclusively to, the settlor.
(b) During the period the power may be exercised, the holder of a power of
withdrawal has the rights of a settlor of a revocable trust under this section to the extent of the

property subject to the power.

Comment
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revokethetrust: This section thus recognizes that the settlor of a revocable t
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rust is in control of
the trust and should have the right to enforce the trust. Pursuant to this section, the duty under
Section 813 to inform and report to beneficiaries is owed to the settlor of a revocable trust as
long as the settlor has capacity.

If the settlor loses capacity, subsection (a) no longer applies, with the consequence that
the rights of the beneficiaries are no longer subject to the settlor’s control. The beneficiaries are
then entitled to request information concerning the trust and the trustee must provide the
beneficiaries with annual trustee reports and whatever other information may be required under
Section 813. However, because this section may be freely overridden in the terms of the trust, a
settlor is free to deny the beneficiaries these rights, even to the point of directing the trustee not
to inform them of the existence of the trust. Also, should an incapacitated settlor later regain
capacity, the beneficiaries’ rights will again be subject to the settlor’s control. Thecessationof
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Typically, the settlor of a revocable trust will also be the sole or primary beneficiary of
the trust, and the settlor has control over whether to take action against a trustee for breach of
trust. Upon the settlor’s incapacity, any right of action the settlor-trustee may have against the
trustee for breach of frduetary-duty trust occurring while the settlor had capacity will pass to the
settlor’s agent or conservator, who would succeed to the settlor’s right to have property restored
to the trust. Following the death or incapacity of the settlor, the beneficiaries would have a right
to maintain an action against a trustee for breach of trust. However, with respect to actions
occurring prior to the settlor’s death or incapacity, an action by the beneficiaries could be barred
by the settlor’s consent or by other events such as approval of the action by a successor trustee.
For the requirements of a consent, see Section 1009.

Subsection (b) makes clear that a holder of a power of withdrawal has the same powers
over the trust as the settlor of a revocable trust. Equal treatment is warranted due to the holder’s
equivalent power to control the trust. For the definition of power of withdrawal, see Section
103(1611).
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2001 Amendment. By a 2001 amendment, former subsection (b) was deleted. Former
subsection (b) provided: “While a trust is revocable and the settlor does not have capacity to
revoke the trust, rights of the beneficiaries are held by the beneficiaries.” No substantive change
was intended by this amendment. Former subsection (b) was superfluous. Rights of the
beneficiaries are always held by the beneficiaries unless taken away by some other provision.
Subsection (a) grants these rights to the settlor of a revocable trust while the settlor has capacity.
Upon a settlor’s loss of capacity, these rights are held by the beneficiaries with or without former
subsection (b).

2003 Amendment. The purpose of former subsection (b), which was deleted in 2003,
was to make certain that upon revocation of amendment of a joint trust by fewer than all of its
settlors, that the trustee would notify the nonparticipating settlor or settlors. The subsection,
which provided that “If a revocable trust has more than one settlor, the duties of the trustee are
owed to all of the settlors having capacity to revoke the trust,” imposed additional duties upon a
trustee and unnecessarily raised interpretative questions as to its scope. The drafter’s original
intent is restored, and in a much clearer form, by repealing former subsection (b), and by
amending Section 602 to add a subsection (b)(3) that states explicitly what former subsection (b)
was trying to achieve.

2004 Amendment. The amendment places in brackets and makes optional the language
in subsection (a) dealing with the settlor’s capacity.

Section 603 generally provides that while a trust is revocable, all rights that the trust’s
beneficiaries would otherwise possess are subject to the control of the settlor. This section,
however, negates the settlor's control if the settlor is incapacitated. In such case, the beneficiaries
are entitled to assert all rights provided to them under the Code, including the right to
information concerning the trust.

Two issues have arisen concerning this incapacity limitation. First, because determining
when a settlor is incapacitated is not always clear, concern has been expressed that it will often
be difficult in a particular case to determine whether the settlor has become incapacitated and the
settlor's control of the beneficiary's rights have ceased. Second, concern has been expressed that
this section prescribes a different rule for revocable trusts than for wills and that the rules for
both should instead be the same. In the case of a will, the devisees have no right to know of the
dispositions made in their favor until the testator's death, whether or not the testator is
incapacitated. Under Section 603, however, the remainder beneficiary's right to know
commences on the settlor's incapacity.

Concluding that uniformity among the states on this issue is not essential, the drafting
committee has decided to place the reference to the settlor's incapacity in Section 603(a) in
brackets. Enacting jurisdictions are free to strike the incapacity limitation or to provide a more
precise definition of when a settlor is incapacitated, as has been done in the Missouri enactment
(Mo. Stat. Ann. § 456.6-603).
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SECTION 704. VACANCY IN TRUSTEESHIP; APPOINTMENT OF
SUCCESSOR.
(a) A vacancy in a trusteeship occurs if:
(1) a person designated as trustee rejects the trusteeship;
(2) a person designated as trustee cannot be identified or does not exist;
(3) a trustee resigns;
(4) a trustee is disqualified or removed;
(5) a trustee dies; or
(6) a [guardian] or [conservator] is appointed for an individual serving as
trustee.
(b) If one or more cotrustees remain in office, a vacancy in a trusteeship need not
be filled. A vacancy in a trusteeship must be filled if the trust has no remaining trustee.
(c) A vacancy in a trusteeship of a noncharitable trust that is required to be filled
must be filled in the following order of priority:
(1) by a person designated in the terms of the trust to act as successor
trustee;
(2) by a person appointed by unanimous agreement of the qualified
beneficiaries; or
(3) by a person appointed by the court.
(d) A vacancy in a trusteeship of a charitable trust that is required to be filled

must be filled in the following order of priority:
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(1) by a person designated in the terms of the trust to act as successor
trustee;

(2) by a person selected by the charitable organizations expressly
designated to receive distributions under the terms of the trust [if the [attorney general] concurs
in the selection]; or

(3) by a person appointed by the court.

(e) Whether or not a vacancy in a trusteeship exists or is required to be filled, the
court may appoint an additional trustee or special fiduciary whenever the court considers the
appointment necessary for the administration of the trust.

Comment

This section lists the ways in which a trusteeship becomes vacant and the rules on filling
the vacancy. See also Sections 701 (accepting or declining trusteeship), 705 (resignation), and
706 (removal). Good drafting practice suggests that the terms of the trust deal expressly with the
problem of vacancies, naming successors and specifying the procedure for filling vacancies. This
section applies only if the terms of the trust fail to specify a procedure.

The disqualification of a trustee referred to in subsection (a)(4) would include a financial
institution whose right to engage in trust business has been revoked or removed. Such
disqualification might also occur if the trust’s principal place of administration is transferred to a
jurisdiction in which the trustee, whether an individual or institution, is not qualified to act.

Subsection (b) provides that a vacancy in the cotrusteeship must be filled only if the trust
has no remaining trustee. If a vacancy in the cotrusteeship is not filled, Section 703 authorizes the
remaining cotrustees to continue to administer the trust. However, as provided in subsection (e),
the court, exercising its inherent equity authority, may always appoint additional trustees if the
appointment would promote better administration of the trust. See Restatement (Third) of Trusts
Section 34 cmt. e (Tentative Draft No. 2, approved 1999); Restatement (Second) of Trusts
Section 108 cmt. e (1959).

Subsection (c) provides a procedure for filling a vacancy in the trusteeship of a
noncharitable trust. Absent an effective provision in the terms of the trust, subsection (c)(2)
permits a vacancy in the trusteeship to be filled, without the need for court approval, by a person
selected by unanimous agreement of the qualified beneficiaries. An effective provision in the
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terms of the trust for the designation of a successor trustee includes a procedure under which the
successor trustee is selected by a person designated in those terms. Pursuant to Section 705(a)(1),
the qualified beneficiaries may also receive the trustee’s resignation. If a trustee resigns following
notice as provided in Section 705, the trust may be transferred to a successor appointed pursuant
to subsection (c)(2) of this section, all without court involvement. A nonqualified beneficiary
who is displeased with the choice of the qualified beneficiaries may petition the court for
removal of the trustee under Section 706.

If the qualified beneficiaries fail to make an appointment, subsection (¢)(3) authorizes the
court to fill the vacancy. In making the appointment, the court should consider the objectives and
probable intention of the settlor, the promotion of the proper administration of the trust, and the
interests and wishes of the beneficiaries. See Restatement (Third) of Trusts Section 34 cmt.
(Tentative Draft No. 2, approved 1999); Restatement (Second) of Trusts Section 108 cmt. d
(1959).

Subsection (d) specifies a procedure for filling a vacancy in the trusteeship of a charitable
trust. Absent an effective designation in the terms of the trust, a successor trustee may be selected
by the charitable organizations expressly designated to receive distributions in the terms of the
trust but only if the attorney general concurs in the selection. If the attorney general does not
concur in the selection, however, or if the trust does not designate a charitable organization to
receive distributions, the vacancy may be filled only by the court. For the reason why the
reference to the Attorney General is placed in brackets, see 2004 Amendment below.

In the case of a revocable trust, the appointment of a successor will normally be made
directly by the settlor. As to the duties of a successor trustee with respect to the actions of a
predecessor, see Section 812.

2001 Amendment. Subsection (d), which creates a procedure for the filling of a vacancy
in the trusteeship of a charitable trust, was added by a 2001 amendment.

2004 Amendment. The amendment to Section 704(d)(2) is a conforming amendment to
the amendment to Section 110(d). Section 110(d) provides that the attorney general has the
rights of a qualified beneficiary with respect to charitable trusts having a principal place of
administration in the state. If the enacting jurisdiction elects to delete or modify Section 110(d),
then the enacting jurisdiction may wish to also modify subsection Section 704(d)(2) of this
Section, which requires that the attorney general concur in the selection of a successor trustee
nominated by a designated charitable organization.

SECTION 706. REMOVAL OF TRUSTEE.

(a) The settlor, a cotrustee, or a beneficiary may request the court to remove a
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trustee, or a trustee may be removed by the court on its own initiative.
(b) The court may remove a trustee if:

(1) the trustee has committed a serious breach of trust;

(2) lack of cooperation among cotrustees substantially impairs the
administration of the trust;

(3) because of unfitness, unwillingness, or persistent failure of the trustee
to administer the trust effectively, the court determines that removal of the trustee best serves the
interests of the beneficiaries; or

(4) there has been a substantial change of circumstances or removal is
requested by all of the qualified beneficiaries, the court finds that removal of the trustee best
serves the interests of all of the beneficiaries and is not inconsistent with a material purpose of
the trust, and a suitable cotrustee or successor trustee is available.

(c) Pending a final decision on a request to remove a trustee, or in lieu of or in
addition to removing a trustee, the court may order such appropriate relief under Section 1001(b)
as may be necessary to protect the trust property or the interests of the beneficiaries.
Comment

Subsection (a), contrary to the common law, grants the settlor of an irrevocable trust the
right to petition for removal of a trustee. The right to petition for removal does not give the
settlor of an irrevocable trust any other rights, such as the right to an annual report or to receive
other information concerning administration of the trust. The right of a beneficiary to petition for
removal does not apply to a revocable trust while the settlor has capacity. Pursuant to Section
603(a), while a trust is revocable and the settlor has capacity, the rights of the beneficiaries are
subject to the settlor’s exclusive control.

Trustee removal may be regulated by the terms of the trust. See Section 105. In

fashioning a removal provision for an irrevocable trust, the drafter should be cognizant of the
danger that the trust may be included in the settlor’s federal gross estate if the settlor retains the
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power to be appointed as trustee or to appoint someone who is not independent. See Rev. Rul.
95-58, 1995-2 C.B. 191.

Subsection (b) lists the grounds for removal of the trustee. The grounds for
removal are similar to those found in Restatement (Third) of Trusts Section 37 cmt. e (Tentative
Draft No. 2, approved 1999). A trustee may be removed for untoward action, such as for a
serious breach of trust, but the section is not so limited. A trustee may also be removed under a
variety of circumstances in which the court concludes that the trustee is not best serving the
interests of the beneficiaries. The term “interests of the beneficiaries” means the beneficial
interests as provided in the terms of the trust, not as defined by the beneficiaries. See Section
103(#8). Removal for conduct detrimental to the interests of the beneficiaries is a well-
established standard for removal of a trustee. See Restatement (Third) of Trusts Section 37 cmt.
d (Tentative Draft No. 2, approved 1999); Restatement (Second) of Trusts Section 107 cmt. a
(1959).

Subsection (b)(1), consistent with Restatement (Third) of Trusts Section 37 cmt. e and g
(Tentative Draft No, 2, approved 1999), makes clear that not every breach of trust justifies
removal of the trustee. The breach must be “serious.” A serious breach of trust may consist of a
single act that causes significant harm or involves flagrant misconduct. A serious breach of trust
may also consist of a series of smaller breaches, none of which individually justify removal when
considered alone, but which do so when considered together. A particularly appropriate
circumstance justifying removal of the trustee is a serious breach of the trustee’s duty to keep the
beneficiaries reasonably informed of the administration of the trust or to comply with a
beneficiary’s request for information as required by Section 813. Failure to comply with this
duty may make it impossible for the beneficiaries to protect their interests. It may also mask
more serious violations by the trustee.

The lack of cooperation among trustees justifying removal under subsection (b)(2) need
not involve a breach of trust. The key factor is whether the administration of the trust is
significantly impaired by the trustees’ failure to agree. Removal is particularly appropriate if the
naming of an even number of trustees, combined with their failure to agree, has resulted in
deadlock requiring court resolution. The court may remove one or more or all of the trustees. If
a cotrustee remains in office following the removal, under Section 704 appointment of a
successor trustee is not required.

Subsection (b)(2) deals only with lack of cooperation among cotrustees, not with friction
between the trustee and beneficiaries. Friction between the trustee and beneficiaries is ordinarily
not a basis for removal. However, removal might be justified if a communications breakdown is
caused by the trustee or appears to be incurable. See Restatement (Third) of Trusts Section 37
cmt. e (Tentative Draft No. 2, approved 1999).

Subsection (b)(3) authorizes removal for a variety of grounds, including unfitness,
unwillingness, or persistent failure to administer the trust effectively. Removal in any of these
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cases is allowed only if it best serves the interests of the beneficiaries. For the definition of
“interests of the beneficiaries,” see Section 103(78). “Unfitness” may include not only mental
incapacity but also lack of basic ability to administer the trust. Before removing a trustee for
unfitness the court should consider the extent to which the problem might be cured by a
delegation of functions the trustee is personally incapable of performing. “Unwillingness”
includes not only cases where the trustee refuses to act but also a pattern of indifference to some
or all of the beneficiaries. See Restatement (Third) of Trusts Section 37 cmt. e (Tentative Draft
No. 2, approved 1999). A “persistent failure to administer the trust effectively” might include a
long-term pattern of mediocre performance, such as consistently poor investment results when
compared to comparable trusts.

It has traditionally been more difficult to remove a trustee named by the settlor than a
trustee named by the court, particularly if the settlor at the time of the appointment was aware of
the trustee’s failings. See Restatement (Third) of Trusts Section 37 cmt. f (Tentative Draft No.2,
approved 1999); Restatement (Second) of Trusts Section 107 cmt. f-g (1959). Because of the
discretion normally granted to a trustee, the settlor’s confidence in the judgment of the particular
person whom the settlor selected to act as trustee is entitled to considerable weight. This
deference to the settlor’s choice can weaken or dissolve if a substantial change in the trustee’s
circumstances occurs. To honor a settlor’s reasonable expectations, subsection (b)(4) lists a
substantial change of circumstances as a possible basis for removal of the trustee. Changed
circumstances justifying removal of a trustee might include a substantial change in the character
of the service or location of the trustee. A corporate reorganization of an institutional trustee is
not itself a change of circumstances if it does not affect the service provided the individual trust
account. Before removing a trustee on account of changed circumstances, the court must also
conclude that removal is not inconsistent with a material purpose of the trust, that it will best
serve the interests of the beneficiaries, and that a suitable cotrustee or successor trustee is
available.

Subsection (b)(4) also contains a specific but more limited application of Section 411.
Section 411 allows the beneficiaries by unanimous agreement to compel modification of a trust if
the court concludes that the particular modification is not inconsistent with a material purpose of
the trust. Subsection (b)(4) of this section similarly allows the qualified beneficiaries to request
removal of the trustee if the designation of the trustee was not a material purpose of the trust.
Before removing the trustee the court must also find that removal will best serve the interests of
the beneficiaries and that a suitable cotrustee or successor trustee is available.

Subsection (c) authorizes the court to intervene pending a final decision on a request to
remove a trustee. Among the relief that the court may order under Section 1001(b) is an
injunction prohibiting the trustee from performing certain acts and the appointment of a special
fiduciary to perform some or all of the trustee’s functions. Pursuant to Section 1004, the court
may also award attorney’s fees as justice and equity may require.

* sk ok
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SECTION 708. COMPENSATION OF TRUSTEE.
(a) If the terms of a trust do not specify the trustee’s compensation, a trustee is
entitled to compensation that is reasonable under the circumstances.
(b) If the terms of a trust specify the trustee’s compensation, the trustee is entitled
to be compensated as specified, but the court may allow more or less compensation if:
(1) the duties of the trustee are substantially different from those
contemplated when the trust was created; or
(2) the compensation specified by the terms of the trust would be
unreasonably low or high.
Comment

Subsection (a) establishes a standard of reasonable compensation. Relevant factors in
determining this compensation, as specified in the Restatement, include the custom of the
community; the trustee’s skill, experience, and facilities; the time devoted to trust duties; the
amount and character of the trust property; the degree of difficulty, responsibility and risk
assumed in administering the trust, including in making discretionary distributions; the nature
and costs of services rendered by others; and the quality of the trustee’s performance. See
Restatement (Third) of Trusts Section 38 cmt. ¢ (Tentative Draft No. 2, approved 1999);
Restatement (Second) of Trusts Section 242 cmt. b (1959).

In setting compensation, the services actually performed and responsibilities assumed by
the trustee should be closely examined. A downward adjustment of fees may be appropriate if a
trustee has delegated significant duties to agents, such as the delegation of investment authority
to outside managers. See Section 807 (delegation by trustee). On the other hand, a trustee with
special skills, such as those of a real estate agent, may be entitled to extra compensation for
performing services that would ordinarily be delegated. See Restatement (Third) of Trusts
Section 38 cmt. d (Tentative Draft No. 2, approved 1999); Restatement (Second) of Trusts
Section 242 cmt. d (1959).

Because “trustee” as defined in Section 103(+920) includes not only an individual trustee
but also cotrustees, each trustee, including a cotrustee, is entitled to reasonable compensation
under the circumstances. The fact that a trust has more than one trustee does not mean that the
trustees together are entitled to more compensation than had either acted alone. Nor does the
appointment of more than one trustee mean that the trustees are eligible to receive the

56



compensation in equal shares. The total amount of the compensation to be paid and how it will
be divided depend on the totality of the circumstances. Factors to be considered include the
settlor’s reasons for naming more than one trustee and the level of responsibility assumed and
exact services performed by each trustee. Often the fees of cotrustees will be in the aggregate
higher than the fees for a single trustee because of the duty of each trustee to participate in
administration and not delegate to a cotrustee duties the settlor expected the trustees to perform
jointly. See Restatement (Third) of Trusts Section 38 cmt. i (Tentative Draft No. 2, approved
1999). The trust may benefit in such cases from the enhanced quality of decision-making
resulting from the collective deliberations of the trustees.

Financial institution trustees normally base their fees on published fee schedules.
Published fee schedules are subject to the same standard of reasonableness under the Uniform
Trust Code as are other methods for computing fees. The courts have generally upheld published
fee schedules but this is not automatic. Among the more litigated topics is the issue of
termination fees. Termination fees are charged upon termination of the trust and sometimes
upon transfer of the trust to a successor trustee. Factors relevant to whether the fee is appropriate
include the actual work performed; whether a termination fee was authorized in the terms of the
trust; whether the fee schedule specified the circumstances in which a termination fee would be
charged; whether the trustee’s overall fees for administering the trust from the date of the trust’s
creation, including the termination fee, were reasonable; and the general practice in the
community regarding termination fees. Because significantly less work is normally involved,
termination fees are less appropriate upon transfer to a successor trustee than upon termination of
the trust. For representative cases, see Cleveland Trust Co. v. Wilmington Trust Co., 258 A.2d
58 (Del. 1969); In re Trusts Under Will of Dwan, 371 N.W. 2d 641 (Minn. Ct. App. 1985);
Mercer v. Merchants National Bank, 298 A.2d 736 (N.H. 1972); In re Estate of Payson, 562
N.Y.S. 2d 329 (Surr. Ct. 1990); In re Indenture Agreement of Lawson, 607 A. 2d 803 (Pa. Super.
Ct. 1992); In re Estate of Ischy, 415 A.2d 37 (Pa. 1980); Memphis Memorial Park v. Planters
National Bank, 1986 Tenn. App. LEXIS 2978 (May 7, 1986); In re Trust of Sensenbrenner, 252
N.W. 2d 47 (Wis. 1977).

This Code does not take a specific position on whether dual fees may be charged when a
trustee hires its own law firm to represent the trust. The trend is to authorize dual compensation
as long as the overall fees are reasonable. For a discussion, see Ronald C. Link, Developments
Regarding the Professional Responsibility of the Estate Administration Lawyer: The Effect of the
Model Rules of Professional Conduct, 26 Real Prop. Prob. & Tr. J. 1, 22-38 (1991).

Subsection (b) permits the terms of the trust to override the reasonable compensation
standard, subject to the court’s inherent equity power to make adjustments downward or upward
in appropriate circumstances. Compensation provisions should be drafted with care. Common
questions include whether a provision in the terms of the trust setting the amount of the trustee’s
compensation is binding on a successor trustee, whether a dispositive provision for the trustee in
the terms of the trust is in addition to or in lieu of the trustee’s regular compensation, and
whether a dispositive provision for the trustee is conditional on the person performing services as
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trustee. See Restatement (Third) of Trusts Section 38 cmt. e (Tentative Draft No.2, approved
1999); Restatement (Second) of Trusts Section 242 cmt. f(1959).

Compensation may be set by agreement. A trustee may enter into an agreement with the
beneficiaries for lesser or increased compensation, although an agreement increasing
compensation is not binding on a nonconsenting beneficiary. See Section 111(d) (matters that
may be the resolved by nonjudicial settlement). See also Restatement (Third) of Trusts
Section 38 cmt. f (Tentative Draft No. 2, approved 1999); Restatement (Second) of Trusts
Section 242 cmt. 1 (1959). A trustee may also agree to waive compensation and should do so
prior to rendering significant services if concerned about possible gift and income taxation of the
compensation accrued prior to the waiver. See Rev. Rul. 66-167, 1966-1 C.B. 20. See also
Restatement (Third) of Trusts Section 38 cmt. g (Tentative Draft No. 2, approved 1999);
Restatement (Second) of Trusts Section 242 cmt. j (1959).

Section 816(15) grants the trustee authority to fix and pay its compensation without the
necessity of prior court review, subject to the right of a beneficiary to object to the compensation
in a later judicial proceeding. Allowing the trustee to pay its compensation without prior court
approval promotes efficient trust administration but does place a significant burden on a
beneficiary who believes the compensation is unreasonable. To provide a beneficiary with time
to take action, and because of the importance of trustee’s fees to the beneficiaries’ interests,
Section 813(b)(4) requires a trustee to provide the qualified beneficiaries with advance notice of
any change in the method or rate of the trustee’s compensation. Failure to provide such advance
notice constitutes a breach of trust, which, if sufficiently serious, would justify the trustee’s
removal under Section 706.

Under Sections 501-502 of the Uniform Principal and Income Act (1997), one-half of a
trustee’s regular compensation is charged to income and the other half to principal. Chargeable

to principal are fees for acceptance, distribution, or termination of the trust, and fees charged on
disbursements made to prepare property for sale.

% % %
SECTION 802. DUTY OF LOYALTY.
(a) A trustee shall administer the trust solely in the interests of the beneficiaries.
(b) Subject to the rights of persons dealing with or assisting the trustee as
provided in Section 1012, a sale, encumbrance, or other transaction involving the investment or
management of trust property entered into by the trustee for the trustee’s own personal account or

which is otherwise affected by a conflict between the trustee’s fiduciary and personal interests is
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voidable by a beneficiary affected by the transaction unless:

(1) the transaction was authorized by the terms of the trust;

(2) the transaction was approved by the court;

(3) the beneficiary did not commence a judicial proceeding within the time
allowed by Section 1005;

(4) the beneficiary consented to the trustee’s conduct, ratified the
transaction, or released the trustee in compliance with Section 1009; or

(5) the transaction involves a contract entered into or claim acquired by the
trustee before the person became or contemplated becoming trustee.

(c) A sale, encumbrance, or other transaction involving the investment or
management of trust property is presumed to be affected by a conflict between personal and
fiduciary interests if it is entered into by the trustee with:

(1) the trustee’s spouse;

(2) the trustee’s descendants, siblings, parents, or their spouses;

(3) an agent or attorney of the trustee; or

(4) a corporation or other person or enterprise in which the trustee, or a
person that owns a significant interest in the trustee, has an interest that might affect the trustee’s
best judgment.

(d) A transaction between a trustee and a beneficiary that does not concern trust
property but that occurs during the existence of the trust or while the trustee retains significant
influence over the beneficiary and from which the trustee obtains an advantage is voidable by the

beneficiary unless the trustee establishes that the transaction was fair to the beneficiary.
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(e) A transaction not concerning trust property in which the trustee engages in the
trustee’s individual capacity involves a conflict between personal and fiduciary interests if the
transaction concerns an opportunity properly belonging to the trust.

(f) An investment by a trustee in securities of an investment company or
investment trust to which the trustee, or its affiliate, provides services in a capacity other than as
trustee is not presumed to be affected by a conflict between personal and fiduciary interests if the
investment otherwise complies with the prudent investor rule of [Article] 9. In addition to its
compensation for acting as trustee, the trustee may be compensated by the investment company
or investment trust for providing those services out of fees charged to the trust. If the trustee
receives compensation from the investment company or investment trust for providing
investment advisory or investment management services, the trustee must at least annually notify
the persons entitled under Section 813 to receive a copy of the trustee’s annual report of the rate
and method by which that compensation was determined.

(g) In voting shares of stock or in exercising powers of control over similar
interests in other forms of enterprise, the trustee shall act in the best interests of the
beneficiaries. If the trust is the sole owner of a corporation or other form of enterprise, the
trustee shall elect or appoint directors or other managers who will manage the corporation or
enterprise in the best interests of the beneficiaries.

(h) This section does not preclude the following transactions, if fair to the
beneficiaries:

(1) an agreement between a trustee and a beneficiary relating to the

appointment or compensation of the trustee;
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(2) payment of reasonable compensation to the trustee;

(3) a transaction between a trust and another trust, decedent’s estate, or
[conservatorship] of which the trustee is a fiduciary or in which a beneficiary has an interest;

(4) a deposit of trust money in a regulated financial-service institution
operated by the trustee; or

(5) an advance by the trustee of money for the protection of the trust.

(i) The court may appoint a special fiduciary to make a decision with respect to
any proposed transaction that might violate this section if entered into by the trustee.
Comment

This section addresses the duty of loyalty, perhaps the most fundamental duty of the
trustee. Subsection (a) states the general principle, which is copied from Restatement (Second) of
Trusts Section 170(1) (1959). A trustee owes a duty of loyalty to the beneficiaries, a principle
which is sometimes expressed as the obligation of the trustee not to place the trustee’s own
interests over those of the beneficiaries. Most but not all violations of the duty of loyalty concern
transactions involving the trust property, but breaches of the duty can take other forms. For a
discussion of the different types of violations, see George G. Bogert & George T. Bogert, The
Law of Trusts and Trustees Section 543 (Rev. 2d ed. 1993); and 2A Austin W. Scott & William
F. Fratcher, The Law of Trusts Sections 170-170.24 (4th ed. 1987). The “interests of the
beneficiaries” to which the trustee must be loyal are the beneficial interests as provided in the
terms of the trust. See Section 103(78).

The duty of loyalty applies to both charitable and noncharitable trusts, even though the
beneficiaries of charitable trusts are indefinite. In the case of a charitable trust, the trustee must
administer the trust solely in the interests of effectuating the trust’s charitable purposes. See
Restatement (Second) of Trusts Section 379 cmt. a (1959).

Duty of loyalty issues often arise in connection with the settlor’s designation of the
trustee. For example, it is not uncommon that the trustee will also be a beneficiary. Or the settlor
will name a friend or family member who is an officer of a company in which the settlor owns
stock. In such cases, settlors should be advised to consider addressing in the terms of the trust
how such conflicts are to be handled. Section 105 authorizes a settlor to override an otherwise
applicable duty of loyalty in the terms of the trust. Sometimes the override is implied. The grant
to a trustee of authority to make a discretionary distribution to a class of beneficiaries that
includes the trustee implicitly authorizes the trustee to make distributions for the trustee’s own
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benefit.

Subsection (b) states the general rule with respect to transactions involving trust property
that are affected by a conflict of interest. A transaction affected by a conflict between the
trustee’s fiduciary and personal interests is voidable by a beneficiary who is affected by the
transaction. Subsection (b) carries out the “no further inquiry” rule by making transactions
involving trust property entered into by a trustee for the trustee’s own personal account voidable
without further proof. Such transactions are irrebuttably presumed to be affected by a conflict
between personal and fiduciary interests. It is immaterial whether the trustee acts in good faith or
pays a fair consideration. See Restatement (Second) of Trusts Section 170 cmt. b (1959).

The rule is less severe with respect to transactions involving trust property entered into
with persons who have close business or personal ties with the trustee. Under subsection (c), a
transaction between a trustee and certain relatives and business associates is presumptively
voidable, not void. Also presumptively voidable are transactions with corporations or other
enterprises in which the trustee, or a person who owns a significant interest in the trustee, has an
interest that might affect the trustee’s best judgment. The presumption is rebutted if the trustee
establishes that the transaction was not affected by a conflict between personal and fiduciary
interests. Among the factors tending to rebut the presumption are whether the consideration was
fair and whether the other terms of the transaction are similar to those that would be transacted
with an independent party.

Even where the presumption under subsection (c) does not apply, a transaction may still
be voided by a beneficiary if the beneficiary proves that a conflict between personal and fiduciary
interests existed and that the transaction was affected by the conflict. The right of a beneficiary to
void a transaction affected by a conflict of interest is optional. If the transaction proves profitable
to the trust and unprofitable to the trustee, the beneficiary will likely allow the transaction to
stand. For a comparable provision regulating fiduciary investments by national banks, see 12
C.F.R. Section 9.12(a).

As provided in subsection (b), no breach of the duty of loyalty occurs if the transaction
was authorized by the terms of the trust or approved by the court, or if the beneficiary failed to
commence a judicial proceeding within the time allowed or chose to ratify the transaction, either
prior to or subsequent to its occurrence. In determining whether a beneficiary has consented to a
transaction, the principles of representation from Article 3 may be applied.

Subsection (b)(5), which is derived from Section 3-713(1) of the Uniform Probate Code,
allows a trustee to implement a contract or pursue a claim that the trustee entered into or acquired
before the person became or contemplated becoming trustee. While this subsection allows the
transaction to proceed without automatically being voidable by a beneficiary, the transaction is
not necessarily free from scrutiny. In implementing the contract or pursuing the claim, the trustee
must still complete the transaction in a way that avoids a conflict between the trustee’s fiduciary
and personal interests. Because avoiding such a conflict will frequently be difficult, the trustee
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should consider petitioning the court to appoint a special fiduciary, as authorized by subsection
(1), to work out the details and complete the transaction.

Subsection (d) creates a presumption that a transaction between a trustee and a
beneficiary not involving trust property is an abuse by the trustee of a confidential relationship
with the beneficiary. This subsection has limited scope. If the trust has terminated, there must be
proof that the trustee’s influence with the beneficiary remained. Furthermore, whether or not the
trust has terminated, there must be proof that the trustee obtained an advantage from the
relationship. The fact the trustee profited is insufficient to show an abuse if a third party would
have similarly profited in an arm’s length transaction. Subsection (d) is based on Cal. Prob. Code
Section16004(c). See also 2A Austin W. Scott & William F. Fratcher Section 170.25 (4th ed.
1987), which states the same principle in a slightly different form: “Where he deals directly with
the beneficiaries, the transaction may stand, but only if the trustee makes full disclosure and takes
no advantage of his position and the transaction is in all respects fair and reasonable.”

Subsection (e), which allows a beneficiary to void a transaction entered into by the trustee
that involved an opportunity belonging to the trust, is based on Restatement (Second) of Trusts
Section 170 cmt. k (1959). While normally associated with corporations and with their directors
and officers, what is usually referred to as the corporate opportunity doctrine also applies to other
types of fiduciary. The doctrine prohibits the trustee’s pursuit of certain business activities, such
as entering into a business in direct competition with a business owned by the trust, or the
purchasing of an investment that the facts suggest the trustee was expected to purchase for the
trust. For discussion of the corporate opportunity doctrine, see Kenneth B. Davis, Jr., Corporate
Opportunity and Comparative Advantage, 84 lowa L. Rev. 211 (1999); and Richard A. Epstein,
Contract and Trust in Corporate Law: The Case of Corporate Opportunity, 21 Del. J. Corp. L. 5
(1996). See also Principles of Corporate Governance: Analysis and Recommendations Section
5.05 (American Law Inst. 1994).

Subsection (f) creates an exception to the no further inquiry rule for trustee investment in
mutual funds. This exception applies even though the mutual fund company pays the financial-
service institution trustee a fee for providing investment advice and other services, such as
custody, transfer agent, and distribution, that would otherwise be provided by agents of the fund.
Mutual funds offer several advantages for fiduciary investing. By comparison with common trust
funds, mutual fund shares may be distributed in-kind when trust interests terminate, avoiding
liquidation and the associated recognition of gain for tax purposes. Mutual funds commonly offer
daily pricing, which gives trustees and beneficiaries better information about performance.
Because mutual funds can combine fiduciary and nonfiduciary accounts, they can achieve larger
size, which can enhance diversification and produce economies of scale that can lower
investment costs.

Mutual fund investment also has a number of potential disadvantages. It adds another

layer of expense to the trust, and it causes the trustee to lose control over the nature and timing of
transactions in the fund. Trustee investment in mutual funds sponsored by the trustee, its affiliate,
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or from which the trustee receives extra fees has given rise to litigation implicating the trustee’s
duty of loyalty, the duty to invest with prudence, and the right to receive only reasonable
compensation. Because financial institution trustees ordinarily provide advisory services to and
receive compensation from the very funds in which they invest trust assets, the contention is
made that investing the assets of individual trusts in these funds is imprudent and motivated by
the effort to generate additional fee income. Because the financial institution trustee often will
also charge its regular fee for administering the trust, the contention is made that the financial
institution trustee’s total compensation, both direct and indirect, is excessive.

Subsection (f) attempts to retain the advantages of mutual funds while at the same time
making clear that such investments are subject to traditional fiduciary responsibilities. Nearly all
of the States have enacted statutes authorizing trustees to invest in funds from which the trustee
might derive additional compensation. Portions of subsection (f) are based on these statutes.
Subsection (f) makes clear that such dual investment-fee arrangements are not automatically
presumed to involve a conflict between the trustee’s personal and fiduciary interests, but
subsection (f) does not otherwise waive or lessen a trustee’s fiduciary obligations. The trustee, in
deciding whether to invest in a mutual fund, must not place its own interests ahead of those of
the beneficiaries. The investment decision must also comply with the enacting jurisdiction’s
prudent investor rule. To obtain the protection afforded by subsection (f), the trustee must
disclose at least annually to the beneficiaries entitled to receive a copy of the trustee’s annual
report the rate and method by which the additional compensation was determined. Furthermore,
the selection of a mutual fund, and the resulting delegation of certain of the trustee’s functions,
may be taken into account under Section 708 in setting the trustee’s regular compensation. See
also Uniform Prudent Investor Act Sections 7 and 9 and Comments; Restatement (Third) of
Trusts: Prudent Investor Rule Section 227 cmt. m (1992).

Subsection (f) applies whether the services to the fund are provided directly by the trustee
or by an affiliate. While the term “affiliate” is not used in subsection (c), the individuals and
entities listed there are examples of affiliates. The term is also used in the regulations under
ERISA. An “affiliate” of a fiduciary includes (1) any person who directly or indirectly, through
one or more intermediaries, controls, is controlled by, or is under common control with the
fiduciary; (2) any officer, director, partner, employee, or relative of the fiduciary, and any
corporation or partnership of which the fiduciary is an officer, director or partner. See 29 C.F.R.
Section 2510.3-21(e).

Subsection (g) addresses an overlap between trust and corporate law. It is based on
Restatement of Trusts (Second) Section 193 cmt. a (1959), which provides that "[i]t is the duty of
the trustee in voting shares of stock to use proper care to promote the interest of the beneficiary,"
and that the fiduciary responsibility of a trustee in voting a control block "is heavier than where
he holds only a small fraction of the shares." Similarly, the Department of Labor construes
ERISA's duty of loyalty to make share voting a fiduciary function. See 29 C.F.R. Section
2509.94-2. When the trust owns the entirety of the shares of a corporation, the corporate assets
are in effect trust assets that the trustee determines to hold in corporate form. The trustee may not
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use the corporate form to escape the fiduciary duties of trust law. Thus, for example, a trustee
whose duty of impartiality would require the trustee to make current distributions for the support
of current beneficiaries may not evade that duty by holding assets in corporate form and pleading
the discretion of corporate directors to determine dividend policy. Rather, the trustee must vote
for corporate directors who will follow a dividend policy consistent with the trustee's trust-law
duty of impartiality.

Subsection (h) contains several exceptions to the general duty of loyalty, which apply if
the transaction was fair to the beneficiaries. Subsection (h)(1)-(2) clarify that a trustee is free to
contract about the terms of appointment and rate of compensation. Consistent with Restatement
(Second) of Trusts Section 170 cmt. r (1959), subsection (h)(3) authorizes a trustee to engage in a
transaction involving another trust of which the trustee is also trustee, a transaction with a
decedent’s estate or a conservatorship estate of which the trustee is personal representative or
conservator, or a transaction with another trust or other fiduciary relationship in which a
beneficiary of the trust has an interest. The authority of a trustee to deposit funds in a financial
institution operated by the trustee, as provided in subsection (h)(4), is recognized as an exception
to the duty of loyalty in a number of state statutes although deemed to be a breach of trust in
Restatement (Second) of Trusts Section 170 cmt. m (1959). The power to deposit funds in its
own institution does not negate the trustee’s responsibility to invest prudently, including the
obligation to earn a reasonable rate of interest on deposits. Subsection (h)(5) authorizes a trustee
to advance money for the protection of the trust. Such advances usually are of small amounts and
are made in emergencies or as a matter of convenience. Pursuant to Section 709(b), the trustee
has a lien against the trust property for any advances made.

2003 Amendment. The amendment revises subsection (f) to clarify that compensation
received from a mutual fund for providing services to the fund is in addition to the trustee’s
regular compensation. It also clarifies that the trustee obligation to notify certain of the
beneficiaries of compensation received from the fund applies only to compensation received for
providing investment management or advisory services. The amendment conforms subsection (f)
to the drafters’ original intent.

Subsection (f) formerly provided:

(f) An investment by a trustee in securities of an investment company or
investment trust to which the trustee, or its affiliate, provides services in a
capacity other than as trustee is not presumed to be affected by a conflict between
personal and fiduciary interests if the investment complies with the prudent
investor rule of [Article] 9. The trustee may be compensated by the investment
company or investment trust for providing those services out of fees charged to
the trust if the trustee at least annually notifies the persons entitled under Section
813 to receive a copy of the trustee’s annual report of the rate and method by
which the compensation was determined.
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2004 Amendment. Section 802(f) creates an exception to the prohibition on self-dealing
for certain investments in mutual funds in which the trustee, or its affiliate, provides services in a
capacity other than that as trustee. As originally drafted, Section 802(f) provided that the
exception applied only if the investment complied with the Uniform Prudent Investor Act and the
trustee notified the qualified beneficiaries of the additional compensation received for providing
the services. However, the Uniform Prudent Investor Act itself contains its own duty of lovyalty
provision (Section 5), thereby arguably limiting or undoing this exception to the UTC's loyalty
provision. The amendment, by providing that the investment does not violate the duty of lovyalty
under the UTC if it "otherwise" complies with the Uniform Prudent Investor Act, is intended to
negate the implication that the investment must also comply with the Uniform Prudent Investor
Act's own duty of loyalty provision.

* sk ok

SECTION 813. DUTY TO INFORM AND REPORT.

(a) A trustee shall keep the qualified beneficiaries of the trust reasonably
informed about the administration of the trust and of the material facts necessary for them to
protect their interests. Unless unreasonable under the circumstances, a trustee shall promptly
respond to a beneficiary’s request for information related to the administration of the trust.

(b) A trustee:

(1) upon request of a beneficiary, shall promptly furnish to the beneficiary
a copy of the trust instrument;

(2) within 60 days after accepting a trusteeship, shall notify the qualified
beneficiaries of the acceptance and of the trustee’s name, address, and telephone number;

(3) within 60 days after the date the trustee acquires knowledge of the
creation of an irrevocable trust, or the date the trustee acquires knowledge that a formerly
revocable trust has become irrevocable, whether by the death of the settlor or otherwise, shall
notify the qualified beneficiaries of the trust’s existence, of the identity of the settlor or settlors,

of the right to request a copy of the trust instrument, and of the right to a trustee’s report as
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provided in subsection (¢); and
(4) shall notify the qualified beneficiaries in advance of any change in the
method or rate of the trustee’s compensation.

(c) A trustee shall send to the distributees or permissible distributees of trust
income or principal, and to other qualified or nonqualified beneficiaries who request it, at least
annually and at the termination of the trust, a report of the trust property, liabilities, receipts, and
disbursements, including the source and amount of the trustee’s compensation, a listing of the
trust assets and, if feasible, their respective market values. Upon a vacancy in a trusteeship,
unless a cotrustee remains in office, a report must be sent to the qualified beneficiaries by the
former trustee. A personal representative, [conservator], or [guardian] may send the qualified
beneficiaries a report on behalf of a deceased or incapacitated trustee.

(d) A beneficiary may waive the right to a trustee’s report or other information
otherwise required to be furnished under this section. A beneficiary, with respect to future
reports and other information, may withdraw a waiver previously given.

(e) Subsections (b)(2) and (3) do not apply to a trustee who accepts a trusteeship

before [the effective date of this [Code]], to an irrevocable trust created before [the effective date

of this [Code]], or to a revocable trust that becomes irrevocable before [the effective date of this

[Codel]].

Comment

The duty to keep the beneficiaries reasonably informed of the admmlstratlon of the trust
is a fundamental duty of a trustee. Fe C okee
mﬂ%esﬁfenmﬁ—ﬁecmdj—oﬁmsts—%ecﬁon—l%—%ﬁ— Th1s duty, Wthh is stated in subsectlon
(a), is derived from Section 7-303(a) of the Uniform Probate Code, which was approved in 1969
and which has been enacted in about a third of the states. This provision of the UPC has also

67



been enacted in states that have not otherwise enacted the Uniform Probate Code. See, e.g., Cal.
Prob. Code. Sections 16060-16061. Unlike the cited provision of the UPC, Fhts subsection (a)
of this section makes-the limits the duty to keep the beneficiaries informed morepreciseby
hmitmg1t to the qualified beneficiaries. For the definition of qualified beneficiary, see Section
103(#213). The result of this limitation is that the information need not be furnished to
beneficiaries with remote remainder interests unless they have fited-aspeetfre made a request

with to the trustee. See-SeettonHO(a){requestfornotice):

For the extent to which a settlor may waive the requirements of this section in the terms
of the trust, see Section 105(b)(8)-(9).

Subsection (a) requires that the trustee keep the qualified beneficiaries of the trust
reasonably informed about the administration of the trust and of the material facts necessary for
them to protect their interests. Fhetrusteetsunder This may include a duty to communicate to a
qualified beneficiary information about the administration of the trust that is reasonably
necessary to enable the beneficiary to enforce the beneficiary’s rights and to prevent or redress a
breach of trust. See Restatement (Second) of Trusts Section 173 cmt. ¢ (1959). With respect to
the permissible distributees, the duty articulated in subsection (a) would ordinarily be satisfied by
providing the beneficiary with a copy of the annual report mandated by subsection (c). Ordmarity
Otherwise, the trustee is not ordinarily under a duty to furnish information to a beneficiary in the
absence of a spe01ﬁc request for the 1nforrnat10n See Restatement (Second) of Trusts Sectlon 173
cmtd(1959) ; cd-insubse : c

y y . However, spec1a1
cncumstances may require that the trustee take affirmative steps to provide additional
information. For example, if the trustee is dealing with the beneficiary on the trustee’s own
account, the trustee must communicate material facts relating to the transaction that the trustee
knows or should know. See Restatement (Second) of Trusts Section 173 cmt. d (1959).
Furthermore, to enable the beneficiaries to take action to protect their interests, the trustee may
be required to provide advance notice of transactions involving real estate, closely-held business
interests, and other assets that are difficult to value or to replace. See In re Green Charitable
Trust, 431 N.W. 2d 492 (Mich. Ct. App. 1988); Allard v. Pacific National Bank, 663 P.2d 104
(Wash. 1983). The trustee is justified in not providing such advance disclosure if disclosure is
forbidden by other law, as under federal securities laws, or if disclosure would be seriously
detrimental to the interests of the beneficiaries, for example, when disclosure would cause the
loss of the only serious buyer.

Subsection (a) providesa-differentstandard-tfa also requires that the trustee promptly
respond to the request of any beneficiary, whether qualified or not, makes-arequest for
information related to the administration of the trust . hrthatevent;the-trusteemustpromptly
comply - with-the-benefrerary’s requestuntess Performance is excused only if compliance is

unreasonable under the circumstances. Within the bounds of the reasonableness limit, this
provision allows the beneﬁ01ary to determ1ne What 1nf0rmat10n 1S relevant to protect the
beneficiary’s interest. the e retpte-that-abene e
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mterest Should a beneficiary so request, subsection (b)(1) also requires the trustee enreqtrest to
furnish a the beneficiary with a complete copy of the trust instrument and not merely with those
portions the trustee deems relevant to the beneficiary’s interest. For a case reaching the same
result, see Fletcher v. Fletcher, 480 S.E. 2d 488 (Va. Ct. App. 1997). Subsection (b)(1) is
contraryto more expansive Section 7-303(b) of the Uniform Probate Code, which provides that
“[u]pon reasonable request, the trustee shall provide the beneficiary with a copy of the terms of
the trust which describe or affect his interest. . . .”

The drafters of this Code decided to leave open for further consideration by the courts the
extent to which a trustee may claim attorney-client privilege against a beneficiary seeking
discovery of attorney-client communications between the trustee and the trustee’s attorney. The
courts are split because of the important values that are in tension on this question. “The
[attorney-client] privilege recognizes that sound legal advice or advocacy serves public ends and
that such advice or advocacy depends upon the lawyer’s being fully informed by the client.”
Upjohn Co. v. United States, 449 U.S. 383 (1981). On the other hand, subsection (a) of this
section requires that a trustee keep the qualified beneficiaries reasonably informed about the
administration of the trust and of the material facts necessary for them to protect their interests,
which could include facts that the trustee has revealed only to the trustee’s attorney. There is
authority for the view that the trustee is estopped from pleading attorney-client privilege in such
circumstances. In the leading case, Riggs National Bank v. Zimmer, 355 A.2d 709, 713 (Del. Ch.
1976), the court reasoned that the beneficiary, not the trustee, is the attorney’s client: “As a
representative for the beneficiaries of the trust which he is administering, the trustee is not the
real client . . . .” This beneficiary-as-client theory has been criticized on the ground that it
conflicts with the trustee’s fiduciary duty to implement the intentions of the settlor, which are
sometimes in tension with the wishes of one or more beneficiaries. See Louis H. Hamel, Jr.,
Trustee’s Privileged Counsel: A Rebuttal, 21 ACTEC Notes 156 (1995); Charles F. Gibbs &
Cindy D. Hanson, The Fiduciary Exception to a Trustee’s Attorney/Client Privilege, 21 ACTEC
Notes 236 (1995). Prominent decisions in California and Texas have refused to follow Delaware
in recognizing an exception for the beneficiary against the trustee’s attorney-client privilege.
Wells Fargo Bank v. Superior Court (Boltwood), 990 P.2d 591 (Cal. 2000); Huie v. De Shazo,
922 S.W. 2d 920 (Tex. 1996). The beneficiary-as-client theory continues to be applied to ERISA
trusts. See, e.g., United States v. Mett, 178 F.3d 1058, 1062-64 (9th Cir. 1999). However, in a
pension trust the beneficiaries are the settlors of their own trust because the trust is funded with
their own earnings. Accordingly, in ERISA attorney-client cases “[t]here are no competing
interests such as other stockholders or the intentions of the Settlor.” Gibbs & Hanson, 21 ACTEC
Notes at 238. For further discussion of the attorney-client privilege and whether there is a duty to
disclose to the beneficiaries, see ACTEC Commentaries on the Model Rules of Professional
Conduct, Commentary on MRPC 1.2 (3d ed. 1999); Rust E. Reid et al., Privilege and
Confidentiality Issues When a Lawyer Represents a Fiduciary, 30 Real Prop. Prob. & Tr. J. 541
(1996).

To enable beneficiaries to protect their interests effectively, it is essential that they know
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the identity of the trustee. Subsection (b)(2) requires that a trustee inform the qualified
beneficiaries within 60 days of the trustee’s acceptance of office and of the trustee’s name,
address and telephone number. Similar to the obligation imposed on a personal representative
following admission of the will to probate, subsection (b)(3) requires the trustee of a revocable
trust to inform the qualified beneficiaries of the trust’s existence within 60 days after the settlor’s
death. These two duties can overlap. If the death of the settlor happens also to be the occasion for
the appointment of a successor trustee, the new trustee of the formerly revocable trust would
need to inform the qualified beneficiaries both of the trustee’s acceptance and of the trust’s
existence.

Subsection (b)(4) deals with the sensitive issue of changes, usually increases, in trustee
compensation. Changes can include changes in a periodic base fee, rate of percentage
compensation, hourly rate, termination fee, or transaction charge. Regarding the standard for
setting trustee compensation, see Section 708 and Comment.

Subsection (c) requires the trustee to furnish the current beneficiaries and other
beneficiaries who request it with a copy of a trustee’s report at least annually and upon
termination of the trust. Unless a cotrustee remains in office, the former trustee also must provide
a report to all of the qualified beneficiaries upon the trustee’s resignation or removal. If the
vacancy occurred because of the former trustee’s death or adjudication of incapacity, a report
may, but need not be provided by the former trustee’s personal representative, conservator, or
guardian.

The Uniform Trust Code employs the term “report” instead of “accounting” in order to
negate any inference that the report must be prepared in any particular format or with a high
degree of formality. The reporting requirement might even be satisfied by providing the
beneficiaries with copies of the trust’s income tax returns and monthly brokerage account
statements if the information on those returns and statements is complete and sufficiently clear.
The key factor is not the format chosen but whether the report provides the beneficiaries with the
information necessary to protect their interests. For model account forms, together with practical
advice on how to prepare reports, see Robert Whitman, Fiduciary Accounting Guide (2d ed.
1998).

Subsection (d) allows trustee reports and other required information to be waived by a
beneficiary. A beneficiary may also withdraw a consent. However, a waiver of a trustee’s report
or other information does not relieve the trustee from accountability and potential liability for
matters that the report or other information would have disclosed.

Subsection (e), which was added to the Code in 2004, is discussed in 2004 Amendment
below.

2004 Amendment. Subsection (b)(2) and (b)(3) require that certain notices be sent by
the trustee to the qualified beneficiaries within 60 days of the trustee's acceptance of office, or
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within 60 days after the creation of an irrevocable trust or the date a revocable trust becomes
irrevocable. Subsection (e) is added to make clear the drafting committee's intent that these
requirements are not to be retroactively applied to trustee acceptances of office occurring prior to
the effective date of the Code and to trusts which have become irrevocable prior to the effective
date.

* %%

SECTION 814. DISCRETIONARY POWERS; TAX SAVINGS.

(a) Notwithstanding the breadth of discretion granted to a trustee in the terms of
the trust, including the use of such terms as “absolute”, “sole”, or “uncontrolled”, the trustee
shall exercise a discretionary power in good faith and in accordance with the terms and purposes
of the trust and the interests of the beneficiaries.

(b) Subject to subsection (d), and unless the terms of the trust expressly indicate
that a rule in this subsection does not apply:

(1) a person other than a settlor who is a beneficiary and trustee of a trust

that confers on the trustee a power to make discretionary distributions to or for the trustee’s

personal benefit may exercise the power only in accordance with an ascertainable standard

(2) a trustee may not exercise a power to make discretionary distributions
to satisfy a legal obligation of support that the trustee personally owes another person.
(c) A power whose exercise is limited or prohibited by subsection (b) may be
exercised by a majority of the remaining trustees whose exercise of the power is not so limited or

prohibited. If the power of all trustees is so limited or prohibited, the court may appoint a special
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fiduciary with authority to exercise the power.
(d) Subsection (b) does not apply to:

(1) a power held by the settlor’s spouse who is the trustee of a trust for
which a marital deduction, as defined in Section 2056(b)(5) or 2523(e) of the Internal Revenue
Code of 1986, as in effect on [the effective date of this [Code]] [, or as later amended], was
previously allowed;

(2) any trust during any period that the trust may be revoked or amended
by its settlor; or

(3) a trust if contributions to the trust qualify for the annual exclusion
under Section 2503(c) of the Internal Revenue Code of 1986, as in effect on [the effective date of
this [Code]] [, or as later amended].

Comment

Despite the breadth of discretion purportedly granted by the wording of a trust, no grant
of discretion to a trustee, whether with respect to management or distribution, is ever absolute. A
grant of discretion establishes a range within which the trustee may act. The greater the grant of
discretion, the broader the range. Pursuant to subsection (a), a trustee’s actron exercise of

discretion must arways be in good falthdwrﬁfegard-to-&rejmmses-o%dre-ﬁ‘ust—aﬂd—m

eare—arrd—eatrt-rerr Consrstent wrth the trustee S duty to admrmster the trust (see Section 801), the
trustee’s exercise must also be in accordance with the terms and purposes of the trust and the
interests of the beneficiaries. “Interests of the beneficiaries” means the beneficial interests

provided in the terms of the trust. See Section 103(8). See-Seetions-80H(dutyto-administer
trasty-and-864-(duty to-act-withprudence): Subsection (a) does not otherwise address the

obhgatlons of a trustee to make distributions, leavmg that issue to the caselaw Thest-arrdard

opposed-t-o-a-nonﬁducrary“eapaertyh Regardmg the standards for exercising d1scret10n and

construing particular language of discretion, with numerous case citations, see Restatement
(Third) of Trusts Section 50 (Tentative Draft No. 2, approved 1999); Restatement (Second) of
Trusts Section 187 (1959). See also Edward C. Halbach, Jr., Problems of Discretion in
Discretionary Trusts, 61 Colum. L. Rev. 1425 (1961). Under these standards, whether the trustee
has a duty in a given situation to make a distribution depends on the exact language used,
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whether the standard grants discretion and its breadth, whether this discretion is coupled with a
standard, whether the beneficiary has other available resurces, and , more broadly, the overriding
purposes of the trust. For example, distilling the results of scores of cases, the Restatement
(Third) of Trusts concludes that there is a presumption that the “trustee’s discretion should be
exercised in a manner that will avoid either disqualifying the beneficiary for other benefits or
expending trust funds for purposes for which public funds would otherwise be available.”
Restatement (Third) of Trusts Section 50 cmt. e & Reporter’s Notes (Tentative Draft No. 2,

1999).

Subsection (a) requires a trustee exercise a discretionary power in good faith and in
accordance with the terms and purposes of the trust and the interests of the beneficiaries. Similar
to Restatement (Second) of Trusts Section 187 (1959), subsection (a) does not impose an
obligation that a trustee’s decision be within the bounds of a reasonable judgment, although such
an interpretive standard may be imposed by the courts if the document adds a standard whereby
the reasonableness of the trustee’s judgment can be tested. Restatement (Second) of Trusts
Section 187 cmt. £(1959).

The obligation of a trustee to act in good faith is a fundamental concept of fiduciary law
although there are different ways that it can be expressed. Sometimes different formulations
appear in the same source. Scott, in his treatise on trusts, states that the court will not interfere
with the trustee’s exercise of discretion if the trustee “acts in good faith and does not act
capriciously,” but Scott then states that the trustee will interfere if the trustee “acts dishonestly or
in good faith, or where he acts from an improper motive.” 3 Austin W. Scott & William F.
Fratcher, The Law of Trusts Section 187.2 (4th ed. 1988).

Sometimes different formulations are used in the same case:

[1f] the “sole discretion” vested in and exercised by the trustees in this case . . .
were exercised fraudulently, in bad faith or in an abuse of discretion, it is subject
to ... review. Whether good faith has been exercised, or whether fraud, bad faith
or an abuse of discretion has been committed is always subject to consideration by
the court upon appropriate allegations and proof.

In re Ferrall’s Estate, 258 P.2d 1009 (Cal. 1953).

An abuse by the trustee of the discretion granted in the terms of the trust is a breach of
trust that can result in surcharge. See Section 1001(b) (remedies for breach of trust). The
standard stated in subsection (a) applies only to powers which are to be exercised in a fiduciary
as opposed to a nonfiduciary capacity.

Subsections (b) through (d) rewrite the terms of a trust that might otherwise result in
adverse estate and gift tax consequences to a beneficiary-trustee. This Code does not generally
address the subject of tax curative provisions. These are provisions that automatically rewrite the
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terms of trusts that might otherwise fail to qualify for probable intended tax benefits. Such
provisions, because they apply to all trusts using or failing to use specified language, are often
overbroad, applying not only to trusts intended to qualify for tax benefits but also to smaller trust
situations where taxes are not a concern. Enacting tax-curative provisions also requires special
diligence by state legislatures to make certain that these provisions are periodically amended to
account for the frequent changes in federal tax law. Furthermore, many failures to draft with
sufficient care may be correctable by including a tax savings clause in the terms of the trust or by
seeking modification of the trust using one or more of the methods authorized by Sections 411-
417. Notwithstanding these reasons, the unintended inclusion of the trust in the beneficiary-
trustee’s gross estate is a frequent enough occurrence that the drafters concluded that it is a topic
that this Code should address. It is also a topic on which numerous States have enacted corrective
statutes.

A tax curative provision differs from a statute such as Section 416 of this Code, which
allows a court to modify a trust to achieve an intended tax benefit. Absent Congressional or
regulatory authority authorizing the specific modification, a lower court decree in state court
modifying a trust is controlling for federal estate tax purposes only if the decree was issued
before the taxing event, which in the case of the estate tax would be the decedent’s death. See
Rev. Rul. 73-142, 1973-1 C.B. 405. There is specific federal authority authorizing modification
of trusts for a number of reasons (see Comment to Section 416) but not on the specific issues
addressed in this section. Subsections (b) through (d), by interpreting the original language of the
trust instrument in a way that qualifies for intended tax benefits, obviates the need to seek a later
modification of the trust.

Subsection (b)(1) states the main rule. Unless the terms of the trust expressly indicate that
the rule in this subsection is not to apply, the power to make discretionary distributions to a
beneficiary-trustee is automatically limited by the requisite ascertainable standard necessary to
avoid inclusion of the trust in the trustee’s gross estate or result in a taxable gift upon the
trustee’s release or exercise of the power. Trusts of which the trustee-beneficiary is also a settlor
are not subject to this subsection. In such a case, limiting the discretion of a settlor-trustee to an
ascertainable standard would not be sufficient to avoid inclusion of the trust in the settlor’s gross
estate. See generally John J. Regan, Rebecca C. Morgan & David M. English, Tax, Estate and
Financial Planning for the Elderly Section 17.07[2][h]. Furthermore, the inadvertent inclusion of
a trust in a settlor-trustee’s gross estate is a far less frequent and better understood occurrence
than is the inadvertent inclusion of the trust in the estate of a nonsettlor trustee-beneficiary.

Subsection (b)(2) addresses a common trap, the trustee who is not a beneficiary but who
has power to make discretionary distributions to those to whom the trustee owes a legal
obligation of support. Discretion to make distributions to those to whom the trustee owes a legal
obligation of support, such as to the trustee’s minor children, results in inclusion of the trust in
the trustee’s gross estate even if the power is limited by an ascertainable standard. The applicable
regulation provides that the ascertainable standard exception applies only to distributions for the
benefit of the decedent, not to distributions to those to whom the decedent owes a legal
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obligation of support. See Treas. Reg. Section 20.2041-1(c)(2).

Subsection (c) deals with cotrustees and adopts the common planning technique of
granting the broader discretion only to the independent trustee. Cotrustees who are beneficiaries
of the trust or who have a legal obligation to support a beneficiary may exercise the power only
as limited by subsection (b). If all trustees are so limited, the court may appoint a special
fiduciary to make a decision as to whether a broader exercise is appropriate.

Subsection (d) excludes certain trusts from the operation of this section. Trusts qualifying
for the marital deduction will be includable in the surviving spouse’s gross estate regardless of
whether this section applies. Consequently, if the spouse is acting as trustee, there is no need to
limit the power of the spouse-trustee to make discretionary distributions for the spouse’s benefit.
Similar reasoning applies to the revocable trust, which, because of the settlor’s power to revoke,
is automatically includable in the settlor’s gross estate even if the settlor is not named as a
beneficiary.

QTTIP marital trusts are subject to this section, however. QTIP trusts qualify for the
marital deduction only if so elected on the federal estate tax return. Excluding a QTIP for which
an election has been made from the operation of this section would allow the terms of the trust to
be modified after the settlor’s death. By not making the QTIP election, an otherwise
unascertainable standard would be limited. By making the QTIP election, the trustee’s discretion
would not be curtailed. This ability to modify a trust depending on elections made on the federal
estate tax return could itself constitute a taxable power of appointment resulting in inclusion of
the trust in the surviving spouse’s gross estate.

The exclusion of the Section 2503(c) minors trust is necessary to avoid loss of gift tax
benefits. While preventing a trustee from distributing trust funds in discharge of a legal
obligation of support would keep the trust out of the trustee’s gross estate, such a restriction
might result in loss of the gift tax annual exclusion for contributions to the trust, even if the
trustee were otherwise granted unlimited discretion. See Rev. Rul. 69-345, 1969-1 C.B. 226.

2004 Amendment. The amendment substitutes “ascertainable standard” which is now a
defined term in Section 103(2), for the former and identical definition in this section. No
substantive change is intended.

* sk ok

SECTION 1006. RELIANCE ON TRUST INSTRUMENT. A trustee who acts in
reasonable reliance on the terms of the trust as expressed in the trust instrument is not liable to a

beneficiary for a breach of trust to the extent the breach resulted from the reliance.
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Comment

It sometimes happens that the intended terms of the trust differ from the apparent
meaning of the trust instrument. This can occur because the court, in determining the terms of
the trust, is allowed to consider evidence extrinsic to the trust instrument. See Section 103(+718)
(definition of “terms of a trust”). Furthermore, if a trust is reformed on account of mistake of
fact or law, as authorized by Section 415, provisions of a trust instrument can be deleted or
contradicted and provisions not in the trust instrument may be added. The concept of the “terms
of a trust,” both as defined in this Code and as used in the doctrine of reformation, is intended to
effectuate the principle that a trust should be administered and distributed in accordance with the
settlor’s intent. However, a trustee should also be able to administer a trust with some dispatch
and without concern that a reasonable reliance on the terms of the trust instrument is misplaced.
This section protects a trustee who so relies on a trust instrument but only to the extent the breach
of trust resulted from such reliance. This section is similar to Section 1(b) of the Uniform
Prudent Investor Act, which protects a trustee from liability to the extent that the trustee acted in
reasonable reliance on the provisions of the trust.

This section protects a trustee only if the trustee’s reliance is reasonable. For example, a
trustee’s reliance on the trust instrument would not be justified if the trustee is aware of a prior
court decree or binding nonjudicial settlement agreement clarifying or changing the terms of the
trust.
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