UNIFORM UNCLAIMED PROPERTY ACT (1995)
AMENDMENTS RECOMMENDED BY THE INVESTMENT COMPANY INSTITUTE
JUNE 2014


NEW SECTION:
SECTION #.  RULES OF CONSTRUCTION; PURPOSE.  
	(a)  This [Act] shall be conservatively construed and applied to promote its underlying purposes and policies to:
	(1)  Protect owners of property from their property being prematurely presumed abandoned and delivered to the State; 
(2)  Protect unknown owners of property by locating them and restoring their property to them; and
(3)  Ensure that, until such time as property can be restored to an unknown owner, the value of such property and the owner’s interest in such property is protected to the maximum extent possible.
(b)  Consistent with the provisions of (a), the administrator or any person acting on behalf of the administrator shall:
[bookmark: _GoBack](1) Avoid taking any action under this [Act] regarding an owner’s property that would result in any diminution in the value of such property or result in the owner incurring any penalties, tax or otherwise, that can reasonably be avoided; and
(2) Ensure, to the maximum extent possible, that when the property is restored to the owner, the value of such property has not been negatively impacted by the provisions of this [Act] or any action taken by the administrator under this [Act].

Comments:  The revisions to this Section correspond to the Investment Company Institute’s (“ICI’s) Recommendation 1, which recommends that the Act include a “Purpose” section expressly providing that the Act shall be construed to best serve the interests of an owner who is truly lost.  Such a provision is important to avoid states implementing the Act in a way that promotes the states’ economic interest at the expense of a lost owner.  

  


SECTION 1.  DEFINITIONS.
	In this [Act]: 
*****
(6) “Holder” means the a person obligated to hold for the account of, or deliver or pay to, the owner property that is subject to this [Act].  The person that shall be deemed the holder of property held by a financial services firm for the benefit of an owner shall be the person that, with respect to the property, is either:
(i) required by Section 6042 of the Internal Revenue Code and the rules thereunder to make a return according to the forms or regulation prescribed by the U.S. Secretary of the Treasury; or 
(ii) has agreed to be legally responsible, pursuant to an agreement or otherwise, for making a return according to the forms or regulation prescribed by the U.S. Secretary of the Treasury on behalf of the person required by Section 6042 of the Internal Revenue Code to make such return.  

*****

(11) “Owner” means a person who has a legal or equitable interest in property subject to this [Act] or the person’s legal representative.  The term includes:
(i)  a depositor in the case of a deposit, a beneficiary in the case of a trust other than a deposit in trust, and a creditor, claimant, or payee in the case of other property; and
(ii) any beneficiary of an account held at a financial services firm upon such firm being provided official documentation that the previous owner of the account is deceased.

*****

NEW SUBSECTION IN SECTION 1:
(##) “Financial services firm” means a person that is registered:
(i)	with the U.S. Securities and Exchange Commission as a broker-dealer or transfer agent under the Securities Exchange Act of 1934;
(ii)	with the U.S. Securities and Exchange Commission as an investment adviser under the Investment Advisers Act of 1940; or
(iii)	 as a broker-dealer or investment adviser under a State act or law governing the regulation and regulation of broker-dealers and investment advisers.

Comments:  The revisions to this section are intended to implement the following recommendation of the ICI: 

(1)  “Holder” – The revisions to the definition of “holder” and the addition of a new subsection in Section 1 are intended to implement ICI Recommendation 3, relating to resolving the uncertainty that arises regarding which entity is the “holder” with respect to intermediated mutual fund accounts (e.g., when an owner purchases shares of Mutual Fund X though Broker-Dealer A and both X and A have information on their books and records regarding the owner).  New subdivision (i) clarifies that the person that shall be treated as the “holder” under the Act shall be the person required by Federal tax law to provide a tax form to the owner of the account.  However, because it is standard business practice for this responsibility to be delegated on occasion, new subdivision (ii) has been added to accommodate such situations. To avoid our amendments to “holder” having any unintended consequences beyond Federally or State registered broker-dealers, investment advisers, or investment companies (i.e., mutual funds), we have limited the scope of these amendments to property held at a “financial services firm” and added a definition of “financial services firm” to Section 1. 

(2)  “Owner” – The definition of “owner” has been revised to implement ICI Recommendation 10, relating to the treatment of beneficiaries under the Act.  As revised, the definition will clarify that, when a holder has been provided official documentation of the death of an owner, the beneficiary of such property shall be deemed the property’s new owner.  This provision is particularly important for mutual fund accounts and other accounts held at financial institutions wherein the owners are requested to designate account beneficiaries.






SECTION 2.  PRESUMPTION OF ABANDONMENT.
(a)  Except as otherwise provided in subsection (e) of this section, property Property is presumed abandoned if it is unclaimed by the apparent owner during the time set forth below for the particular property:
(1) traveler’s check, 15 years after issuance;
(2) money order, seven years after issuance;
(3) stock or other equity interest in a business association or financial organization, including a security entitlement under [Article 8 of the Uniform Commercial Code], five  years after the earlier of (i) the date of the most recent dividend, stock split, or other distribution unclaimed by the apparent owner, or (ii) the date of the second mailing of a statement of account or other notification or communication that was returned as undeliverable or after the holder discontinued mailings, notifications, or communications to the apparent owner.  
*****
(14)  property in an individual retirement account, defined benefit plan, or other account or plan that is qualified for tax deferral under the income tax laws of the United States, seven  three years after the latest earliest of the date of the distribution or attempted distribution of the property, the date of the required distribution as stated in the plan or trust agreement governing the plan, or the date, if determinable by the holder, specified in the income tax laws of the United States by which distribution of the property must begin in order to avoid a tax penalty, or the date the owner reaches the age of seventy years and six months; and
(15)  shares of an investment company that is registered with the U.S. Securities and Exchange Commission under the Investment Company Act of 1940, seven years after the owner of the shares qualifies as a “lost securityholder” as such term is defined under Section 17A of the Securities Exchange Act of 1934.  The failure of an owner of shares of an investment company that is registered with the U.S. Securities and Exchange Commission under the Investment Company Act of 1940 to cash a check for interest or dividends on such shares or to cash a check representing redemption proceeds of such shares shall not result in such shares being deemed abandoned unless the owner of the shares qualifies as a “lost securityholder” as required by this subsection.
(16) property held in a qualified tuition program or education savings account that is exempt from taxation pursuant to Sections 529 or 520 of the Internal Revenue Code, the later of (i) the date by which distributions are required by law to be taken out of the account or (ii) thirty (30) years from the date the account was opened or transferred to the current beneficiary, whichever is later; and 
(17) property held for the benefit of a minor under a state’s Uniform Gift to Minors Act or the Uniform Transfer to Minors Act, the later of (i) the date by which distributions must be taken out of the account pursuant to the applicable state Uniform Gift to Minors Act or Uniform Transfer to Minors Act or (ii) thirty (30) years from the date the account was established; and
(18)(15) all other property, five years after the owner’s right to demand the property or after the obligation to pay or distribute the property arises, whichever occurs first.
	*****
(d)  An indication of an owner’s interest in property includes:
	(i)  the presentment of a check or other instrument of payment of a dividend or other distribution made with respect to an account or underlying stock or other interest in a business association or financial organization or, in the case of a distribution made by electronic or similar means, evidence that the distribution has been received;
	(ii) owner-directed activity in or any owner-directed contact concerning the account in which the property is held, including a direction by the owner to increase, decrease, or change the amount or type of property held in the account.  As used in this section, with respect to intangible property, owner-directed activity and owner-directed contact shall include any written, electronic, telephonic, personal, or other contact, including but not limited to: written correspondence; facsimile transmission; telephone contact; a completed transaction via Automated Clearing House or similar electronic funds processing method; change to information regarding the account in which the property is held; the purchase or sale of any shares or other property held in the owner’s account including any purchases or sales effected through automated means; deposit of any interest, dividends, or uncashed checks relating to the property; the voting of a proxy involving the property; or any inquiry concerning the property by an owner or the owner’s authorized representative provided such contact can be documented and evidences an owner’s awareness of the property;
	(iii) the mailing to the owner of the property a Federal tax form that is required to be sent to the owner by the Internal Revenue Code so long as such form is not returned to the sender as undeliverable;
	(iv) (iii) the making of a deposit to or withdrawal from a bank account; and
	(v) (iv) the payment of a premium with respect to a property interest in an insurance policy; but the application of an automatic premium loan provision or other nonforfeiture provision contained in an insurance policy does not prevent a policy from maturing or termination if the insured has died or the insured or the beneficiary of the policy has otherwise become entitled to the proceeds before the depletion of the cash surrender value of a policy by the application of those provisions.
	(e)  The provisions of this section shall not apply to any property:
(i)  held in an employee benefit plan that is subject to the federal Employee Retirement Income Security Act (ERISA); 
(ii) owned by a person who receives mail via an Army Post Office (APO) or Fleet Post Office (FPO) address; or
(iii) owned by a person who has provided the holder a written waiver, executed by the owner, that (i) informs the holder of the owner’s interest in foregoing the protections of this [Act] or another state’s similar law, (ii) indicates the owner’s interest in waiving the presumption of abandonment in this [Act], and (iii) instructs the holder not to report, pay, or deliver any property of the owner held by the holder to a state under this [Act] or a similar state law.  An owner may revoke and nullify any such writing provided under this section by providing the holder a subsequent writing deeming the prior waiver revoked or deeming it  null and void.  A holder relying on an owner’s written waiver pursuant to this section shall be required to maintain a record of such written wavier so long as it remains in full force and effect.  The administrator may condition the validity of a waiver on the holder providing to an owner executing such waiver certain disclosures that are specified by rule or order.
(f)  A holder may presume property to be abandoned and may voluntarily escheat property to the administrator under this [Act] prior to the expiration of the time set forth in this section provided that the holder has reasonably determined that the last known address of the owner is no longer valid and the owner has not indicated any interest in the property for a period of at least twenty-four months. 

Comments:  The amendments recommended to Section 2 would accomplish the following:
(1)	The amendments to Subsection (a) would provide an exception from the presumption of abandonment to all property listed in Subsection (e).  We have revised subsection (e) to include in the list of excluded property: 
· ERISA accounts, the escheatment of which are preempted by Federal law (ICI Recommendation 5); 

· Property of an owner with an APO or FPO address, which represent property of active military personnel.  Aside from being responsible public policy, we note that the escheatment of Veterans’ property may be preempted by Federal law (see 38 USC 8520, relating to the vesting of property in the U.S. Government of veterans’ property). (ICI Recommendation 17); and

· Property covered by a waiver executed by an owner who deliberately elects to forego the protections of the Act.  To address any concerns about such waivers being executed by an owner without proper disclosure regarding its consequences, our proposed language expressly authorizes Administrators to “condition the validity of a waiver on the holder providing to an owner executing such wavier certain disclosures that are specified by rule or order.”  (ICI Recommendation 2)

(2)  The amendments to Subdivision (a)(14) would implement ICI Recommendation 5 relating to the treatment of tax-advantaged retirement accounts.  As noted in our previous submission, because retirement accounts may sit untouched by an owner until the owner approaches retirement, we strongly recommend that the dormancy period for such accounts be delayed until the owner reaches the age of 70½.  This is particularly important in light of the fact that premature escheatment of these accounts can result in adverse and significant tax penalties being imposed on the owner.  Additionally, we recommend that the dormancy period for such accounts be seven years rather than the current three year period, which we believe is far too aggressive.  In making this recommendation we note that a longer dormancy period would be in the owner’s best interest as it would enable the owner’s property to continue to appreciate and grow through reinvested dividends and interest. 
(2)  The amendments to Subdivision (a)(15) are intended to accomplish three purposes:
· First, they would implement the portion of ICI Recommendation 7 relating to conforming the Act’s presumption of abandonment with the owner of a mutual fund account being deemed a “lost securityholder” under Federal law.  As discussed in our previous submission to the Drafting Committee, unlike all other holders, Federal law imposes upon holders that are mutual fund transfer agents a legal duty to identify any “lost securityholder” and search for such persons.  Such searches must comply with specified search protocols and must be conducted within a specified period of time.  As such, we believe it would be more efficient for mutual funds that are subject to this national standard regarding lost securityholders to rely on such standard for purposes of the Act rather than being subject to this standard in addition to the existing disparate state standards, which have been designed for a variety of owners and property types that are not subject to a Federal requirement. 

· Second, they would implement the portion of ICI Recommendation 8 relating to establishing a longer dormancy period for mutual fund accounts.  In particular, we have recommended that mutual fund accounts not be presumed abandoned for a period of seven years.  As investment products that are sold as long-term investments, we believe the longer dormancy period is more appropriate for the protection of owners.  ICI data indicates that, of the 90 million mutual fund shareholders: 93% invest in mutual funds to save for retirement; 48% are saving for emergencies; and 27% are saving for education – each of which are long-term investment objectives.  See 2013 Investment Company Fact Book, 53rd Edition (ICI) at p. 91.

· Third, they would implement the portion of ICI Recommendation 7 relating to the consequences to the owner’s property from the owner’s failure to cash a check (representing dividends, interest, or sales activity) made payable to the owner.  Currently, some states (e.g., Florida) deem an owner’s entire mutual fund account to be dormant based solely on the failure of a owner to cash a check from the mutual fund that was sent to the owner.  Inasmuch as it is not uncommon for owners to neglect to cash checks in negligible amounts, it seems wholly inappropriate for a state to deem the owner’s failure to cash such check as evidence of the owner’s abandonment of the entire account.  To avoid this occurring and protect the property interests of owners, we strongly recommend that the Act distinguish an owner’s “abandonment” of a check from its abandonment of a mutual fund account.  


(3)  The amendments to Subdivision (a)(16) would implement ICI Recommendation 4, relating to the dormancy period for tax-advantaged education savings accounts.  The ICI recommends,  based on the nature and purpose of such accounts and the severe tax consequences and penalties that would result from their premature escheatment, that the dormancy period for such accounts be the later of the date by which distributions must be taken out of them (e.g., age 30 for a Coverdell account) or thirty years from the date the account was opened or transferred to the current beneficiary.  We note that the current Act is silent on the treatment of these accounts as they did not exist at the time the last Act was drafted.
(4)  The amendments to Subdivision (a)(17) would implement ICI Recommendation 6, relating to the dormancy period for UGMA and UTMA accounts.  The ICI recommends that, based on the nature and purpose of such accounts, which are governed by each individual state’s law, that the dormancy period for such accounts be the later of: (i) the date by which the beneficiary turns age 30, if known or, if unknown, 30 years from the date the account was opened.
(5)  The amendments to Subdivision (d)(ii) and (iii) would expand the means by which owners may indicate an interest in property to avoid property being deemed abandoned.  The means have been expanded to include those means by which mutual fund investors typically interact with their mutual fund companies.  In addition, it would include the mailing of a Federal tax form by the holder to the owner if such form is not returned to the holder as undeliverable.  We note that even Delaware recognizes this as a form of contact for mutual fund accounts.  These amendments would implement ICI Recommendation 7.
(6)  As discussed above under (1), Subsection (e) has been revised to add three new exclusions to the provisions of Section 2.
(7)  Consistent with ICI Recommendation 16, a new Subdivision (f) has been added to Section 2 to permit holders to voluntarily escheat property to the appropriate state prior to the expiration of the dormancy period provided that (i) the holder has reasonably determined that the last known address of the owner is no longer valid and (ii) the owner has not indicated an interest in the property for at least two years.  A provision of this nature would be particularly beneficial to mutual funds that have difficulty locating beneficiaries to dormant mutual fund accounts.  





SECTION 4.  RULES FOR TAKING CUSTODY.
	Except as otherwise provided in this [Act] or by other statute of this State, property that is presumed abandoned, whether located in this or another State, is subject to the custody of this State if:
(1) the last known address of the apparent owner, as shown  on the records of the holder, is in this State;
(2) the records of the holder do not reflect the identity of the person entitled to the property and it is established that the last known address of the person entitled to the property is in this State;
(3) the records of the holder do not reflect the last known address of the apparent owner and it is established that:
(i) the last known address of the person entitled to the property is in this State; or
(ii) the holder is not registered with the U.S. Securities and Exchange Commission under the Securities Exchange Act of 1934, the Investment Company Act of 1940, or the Investment Advisers Act of 1940, and is domiciled in this State or is a governmental or governmental subdivision, agency, or instrumentality of this State and has not previously paid or delivered the property to the State of the last known address of the apparent owner or other person entitled to the property; or
(iii)   the holder is registered with the U.S. Securities and Exchange Commission under the Securities Exchange Act of 1934, the Investment Company Act of 1940, or the Investment Advisers Act of 1940 and, according to such registration, has its principal place of business in this State.
*****
Comments:  Section 4 of the Act has been revised to implement ICI Recommendation 18, relating to the default state of escheatment for mutual fund accounts.  In particular, the Institute recommends that, unlike other types of property, the default state of escheatment for mutual fund shares be the state in which the mutual fund company has its principal place of business.  We note that a shareholder/owner looking for a mutual fund account that has escheated to a state would be most inclined to contact either the state where the shareholder resides or the state where the mutual fund maintains its principal place of business.  Indeed, it is likely that most shareholders would have no clue regarding where the mutual fund is organized or domiciled.  [Most mutual funds are organized under Massachusetts or Maryland law as business trusts.]  As such, an owner may likely be unable to locate and reclaim their property.  Having the mutual fund’s principal place of business as the default state would better enable investors to locate and reclaim their accounts.  We note that the fund’s registration with the Securities and Exchange Commission, as well as the fund’s prospectuses, disclosure documents, and websites would have information regarding the mutual fund’s principal place of business readily available.  The same may not be true regarding the mutual fund’s state of organization.  This revision is intended to better enable mutual fund investors to locate and reclaim their accounts.  As drafted, it would only impact property held in mutual fund accounts (i.e., Subdivision (3)(ii) would be revised to exclude mutual funds from the current default state provision and Subdivision (3)(iii) would deem a mutual fund’s principal place of business as the default state).







SECTION 7.  REPORT OF ABANDONED PROPERTY.
(a)  A holder of property presumed abandoned shall make a report to the administrator concerning the property.  Such report shall be provided to the administrator through a process that is reasonably designed to protect the confidentiality of information contained on such report.
(b) The report¸ which is not required to be notarized, must be verified by a written or electronic signature of an authorized representative of the holder and must contain:
(1)  a description of the property;
(2) except with respect to a traveler’s check or money order, the name, if known, and last known address, if any, and the social security number or taxpayer identification number, if readily ascertainable, of the apparent owner of property of the value of $50 or more;
(3) an aggregated amount of items valued under $50 each; 
(4) in the case of an amount of $50 or more held or owing under an annuity or a life or endowment insurance policy, the full name and last know address of the annuitant or insured and of the beneficiary;
(5) in the case of property held in a safe deposit box or other safekeeping depository, an indication of the place where it is held and where it may be inspected by the administrator, and any amounts owing to the holder;
(6) the date, if any, on which the property became payable, demandable, or returnable, and the date of the last transaction with the apparent owner with respect to the property; and
(7) other information that the administrator by rule prescribes as necessary for the administration of this [Act].

*****
(e)  Except as otherwise provided in this subsection, the The holder of property presumed abandoned shall send written notice by first class U.S. mail to the apparent owner no more than 120 days or less than 60 days before filing the report, stating that the holder is in possession of property subject to this [Act] if:
	(1)  the holder has in its records an address for the apparent owner which the holder’s records do not disclose to be inaccurate;
	(2)  the claim of the apparent owner is not barred by a statute of limitations; and
	(3) the value of the property is $50 or more.
Such notice shall not include any sensitive or non-public personal information concerning the owner, the owner’s property, or the value of the owner’s property.  In the event the owner has previously consented to electronic delivery of information from the holder, the notice required by this section may be sent via electronic delivery in lieu of first class U.S. mail so long as the holder reasonably believes that the owner’s electronic mail address is valid.  In the event the holder sends the required notice to the owner electronically and receives information indicating that the owner’s electronic address is no longer valid, the holder shall send the required notice by first class US. mail to the owner’s last known physical address.  A holder is not required to send any notice required under this section to any address that the holder has reason to believe is not a valid address for the owner.

	*****
	(h)  The administrator shall protect from public disclosure any non-public personal information relating to the owner of property or the property that the administrator obtains under this [Act].  As used in this section, the term “non-public personal information” shall not include the name of the owner of such property.

Comments:  The amendments to Section 7 implement the following ICI recommendations:

1.  Subsections (a) and (h) have been revised to implement ICI Recommendation 15 relating to ensuring that state Administrators (and their representatives) maintain the confidentiality of any non-public personal information concerning the owner of abandoned property reported to the Administrator.  As discussed in ICI’s recommendation, under Federal law, mutual funds are required to maintain the confidentiality of all shareholders’ non-public personal information.  ICI’s recommendation is intended to ensure that when the holder reports property to the Administrator, the Administrator similarly protects the confidentiality of such information. The proposed revisions would clarify that the term “non-public personal information” does not include the name of the owner of property.

2. Subsection (b) has been revised to implement the portion of ICI Recommendation 13 relating to: (i) eliminating the requirement that reports provided to an Administrator by a holder be notarized (since notarization appears to serve no public purpose); and (ii) permitting the use of electronic signatures in lieu of hardcopy written signatures.  

3.  Subsection (e) has been revised to implement the portion of ICI Recommendation 13 relating to enabling holders to send required notices to owners via first class U.S. mail or electronically.  The current Act is silent on how the written notice is sent and, consequently, has resulted in some states requiring the notices to be sent via overnight delivery or certified/registered mail. Also, the current Act does not recognize electronic delivery of notices for those owners who have agreed to receive account information electronically.  As proposed by ICI, in the event the required notice is sent to an owner electronically and the holder receives a “bounce back” on the email, the holder would be required to send the notice via first class U.S. mail.









SECTION 8.  PAYMENT OR DELIVERY OF ABANDONED PROPERTY.
(a) Except as otherwise provided in this section, for property held in a safe deposit box or other safekeeping depository, upon filing the report required by Section 7, the holder of the property presumed abandoned shall pay, deliver, or cause to be paid or delivered to the administrator the property described in the report as unclaimed, but if the property is not an automatically renewable deposit, and a penalty or forfeiture in the payment of interest would result, the time for compliance is extended until a penalty or forfeiture would no longer result.  The payment or delivery of unclaimed property to the administrator pursuant to this section shall occur through a process that is reasonably designed to protect the confidentiality of information concerning the property and its owner.
(b)	The provisions of subsection (a) shall not apply to:
(1)	Property held in a safe deposit box or other safe keeping depository, which Tangible property held in a safe deposit box or other safekeeping depository may not be delivered to the administrator until [120] days after filing the report required by Section 7; and
(2)	Shares of a investment company that is registered with the U.S. Securities and Exchange Commission under the Investment Company Act of 1940.  Upon request of the administrator, such shares shall be transferred on the holder’s books and records from the name of the owner to the name of the State as trustee for the owner and maintained in such form.
(b)(c) If the property reported to the administrator is a security or security entitlement under [Article 8 of the Uniform Commercial Code], the administrator is an appropriate person to make an indorsement, instruction, or entitlement order on behalf of the apparent owner to invoke the duty of the issuer or its transfer agent or the securities intermediary to transfer or dispose as permitted by this section of the security or the security entitlement in accordance with [Article 8 of the Uniform Commercial Code].
(d)  If the holder of the property reported to the administrator is the issuer of a certificated security, the administrator has the right to obtain a replacement certificate pursuant to [Section 8-405 of the Uniform Commercial Code], but an indemnity bond is not required.
(e)    An issuer, the holder, and any transfer agent or other person acting pursuant to the instructions of and on behalf of the issuer or holder in accordance with this section is not liable to the apparent owner and must be indemnified against claims of any person in accordance with Section 10. 

Comments:  The provisions of Section 8 have been revised as follows:
1.  Subsection (a) has been revised to implement ICI Recommendations 13 and 15 relating to protecting the confidentiality of the owners’ non-public personal information whenever abandoned property is delivered to the Administrator.  In addition, together with the amendments to Subsection (b)(2), discussed below, these revisions would ensure that mutual fund accounts are not liquidated but, instead, maintained for the benefit of the shareholder to ensure that the shareholder is not adversely impacted by a State’s abandoned property law.

2.  Subsection (b) has been revised to add a new provision (i.e., Subdivision (b)(2)) that will apply to the “delivery” to the Administrator of abandoned mutual fund accounts.  As revised, such delivery will occur by transferring the owner’s account on the holder’s books and records into the name of the Administrator.  Such delivery will both mitigate the adverse consequences to the owner of liquidating the account and enable the holder to preserve the account, along with any growth, interest, or dividends, for the owner.  These revisions implement ICI Recommendation 9.






SECTION 19.  PERIODS OF LIMITATION.
(a)  The expiration, before or after the effective date of this [Act], of a period of limitation on the owner’s right to receive or recover property, whether specified by contract, statute, or court order, does not preclude the property from being presumed abandoned or affect a duty to file a report or to pay or deliver or transfer property to the administrator as required by this [Act].  
(b) An action or proceeding may not be maintained by the administrator to enforce this [Act] in regard to the reporting, delivery, or payment of property beyond the period for which the holder must maintain records as specified in Section 19 or more than 7 or 10 years depending upon the applicable recordkeeping period for the property pursuant to Section 19 after the holder specifically identified the property in a report filed with the administrator or gave express notice to the administrator of a dispute regarding the property.  In the absence of such a report or other express notice, the period of limitation is tolled.  The period of limitation is also tolled by the filing of a report that is fraudulent.

Comments:  The revisions to Section 19 are intended to implement ICI Recommendation 14, relating to a seven year statute of limitations for mutual fund accounts.  (See also comments to Section 21, below.)  Seven years is the amount of time that, pursuant to the Federal securities laws, mutual funds must maintain their account records and it seems appropriate to correlate the Act’s statute of limitations applicable to mutual fund accounts with the recordkeeping requirements of the Federal securities law.  Consistent with the basis for our recommendation, this seven-year period would only apply to mutual fund accounts.





SECTION 20.  REQUESTS FOR REPORTS AND EXAMINATION OF RECORDS.
(a)  The administrator may require a person who has not filed a report, or a person who the administrator believes has filed an inaccurate, incomplete, or false report, to file a verified report in a form specified by the administrator.  The report must state whether the person is holding property reported under this [Act], describe property not previously reported or as to which the administrator has made inquiry, and specifically identify and state the amounts of property that may be in issue.
(b) The administrator, at reasonably times and upon reasonable notice, may examine the records of any person to determine whether the person has complied with this [Act].  The administrator may conduct the examination even if the person believes it is not in possession of any property that must be reported, paid, or delivered under this [Act].  Subject to the limitations in subsection (g) of this section, the  The administrator may contract with any other person to conduct the examination on behalf of the administrator.  
(c) The administrator at reasonable times may examine the records of an agent, including a dividend disbursing agent or transfer agent, of a business association or financial association that is the holder of property presumed abandoned if the administrator has given the notice required by subsection (b) to both the association or organization and the agent at least 90 days before the examination.
(d) Documents and working papers obtained or compiled by the administrator, or the administrator’s agents, employees, or designated representatives, in the course of conducting an examination are confidential and are not public records, but the documents and papers may by:
(1)  used by the administrator in the course of an action to collect unclaimed property or otherwise enforce this [Act];
(2) used in joint examination conducted with or pursuant to an agreement with another State, the federal government, or any other governmental subdivision, agency, or instrumentality;
(3) produced pursuant to subpoena or court order; or
(4) disclosed to the abandoned property office of another State for that State’s use in circumstances equivalent to those described in this subdivision, if the other State is bound to keep the documents and papers confidential.
(e)  If an examination of the records of person results in the disclosure of property reportable under this [Act], the administrator may assess the cost of the examination against the holder at the rate of [$200] a day for each examination, or a greater amount that is reasonable and was incurred, but the assessment may not exceed the value of the property found to be reportable.  The cost of an examination made pursuant to this subsection (c) may be assessed only against the business association or financial organization.
(f) If, after the effective date of this [Act], a holder does not maintain the records required by Section 21 and the records of the holder available for the periods subject to this [Act] are insufficient to permit the preparation of a report, the administrator may require the holder to report and pay to the administrator the amount the administrator reasonably estimates, on the basis of any available records of the holder or by any other reasonable methods of estimation, should have been but was not reported.  
(g)  The administrator may contract with a person to conduct, on behalf of the administrator, any examination authorized by this section subject to each of the following conditions:
(1)  Payment for such examination shall not be by commission or based directly or indirectly on the amount or value of property recovered for the State or identified as a result of the examination;  
(2) There is an expeditious procedure established by the administrator by rule or order that is independent of the auditor retained by the administrator and that a holder can use to resolve disputes involving property or records that are the subject of the examination;
(3) The authority of any person retained by the administrator to conduct audits is subject to all limitations and restrictions imposed by this [Act] on the administrator including, but not limited to, the records subject to the auditor’s review and the confidentiality of any records obtained or reviewed by the auditor; and
(4) No auditor shall be authorized to audit a holder or the holder’s records for the same period of time that has previously been audited or is currently being audited by the administrator or another person authorized by the administrator to conduct audits under this [Act].

Comments:  The revisions to Section 20 would implement ICI Recommendation 11 relating to Administrators’ use of audit firms.  While the ICI does not oppose states utilizing third-party audit firms to conduct audits, we believe that the use of such firms should be predicated on each of the following conditions:

	(1)  A prohibition on third-party auditors being compensated, directly or indirectly, on the amount or value of property recovered for the State or identified as a result of the examination.  This condition is to address the very real and significant conflicts of interest that arise in connection with today’s contingent fee payments.  While states argue that, due to the limited resources, they must rely on third-party auditors, we strongly believe that all such audits should be conducted on a hourly, flat, or similar fee basis without regard to the results of such audits.  In addition to addressing our concerns with the conflicts of interest that arise in connection with contingent-fee arrangements, this approach would undoubtedly save the states’ a significant amount of revenue.  (Note: while states have argued that these contingent-fee auditors do not costs the states any appropriation, the states are paying such third-party audit firms significant fees through revenues that would otherwise flow to the states.)

(2)  There should be an expeditious procedure established by the Administrator (by rule or order) that is independent of the auditor and that a holder can use to resolve disputes involving property or records that are the subject of an ongoing audit.  This condition is to address concerns with auditors usurping a holder’s due process through the use of aggressive audit techniques.

(3)  The auditor’s authority is limited to the authority of the Administrator.  We understand from our members that it is not uncommon for auditors to request documentation and information from a holder when the Administrator lacks lawful authority to make such requests.  This provision would address such situations.

(4)  There can be no duplicative audits conducted by third-party auditors.  We understand from our members that it is not uncommon for more than one third-party auditor to attempt to audit the same holder for the same period of time.  This provision would address and prohibit such multiple, duplicative audits.








SECTION 21.  RETENTION OF RECORDS.
(a)  Expect as otherwise provided in subsections (b) and (c), a holder required to file a report under Section 7 shall maintain the records containing the information required to be included in the report for 10 years after the holder files the report, unless a shorter period is provided by rule of the administrator.
(b) A business association or financial organization that sells, issues, or provides to others for sale in this State, traveler’s checks, money order, or similar instruments other than third-party bank checks, on which the business association or financial organization is directly liable, shall maintain a record of the instruments while they remain outstanding, indicating the State and date of issue, for three years after the holder files the report.
(c) A holder of shares of an investment company that is registered pursuant to the Investment Company Act of 1940 or a holder that is a financial services firm shall maintain for a period of seven (7) years after filing a report under Section 7 all underlying documents, records, owner account information, and other information utilized to determine (i) whether property held by the holder in the owner’s name has been presumed abandoned and (ii) the amount of such property presumed abandoned.

Comments:  Consistent with our recommendation to Section 19, above, our amendments to Section 21 would conform the Act’s recordkeeping requirements with the Act’s statute of limitations.  In addition, however, a new Subsection (c) would be added to Section 21 to provide a seven-year recordkeeping period for mutual fund account records.  This period is consistent with the recordkeeping requirements imposed under the Federal securities laws.  As revised, a holder of mutual fund shares would be required to maintain for seven years all records necessary to a determination that the owner’s property is presumed abandoned and the amount of such property presumed abandoned.  These revisions would implement ICI Recommendation 11.
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