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UNIFORM ENVIRONMENTAL COVENANTSACT
Prefatory Note

Environmental covenants are increasingly being used as part of the environmental
remediation of contaminated real property. An environmental covenant typically isused when
the real property isto be cleaned up to alevel determined by the environmental risks posed,
rather than to unrestricted use standards. Such risk based remediation is both environmentally
and economically preferable in many circumstances, although it will often allow the partiesto
leave residual contamination in the real property. An environmentd covenant is then used to
implement this risk-based cleanup by controlling the risks presented by that residual
contamination.

Two principal policies are served by confirming the validity of environmental covenants.
Oneisto ensure that land use restrictions, mandated environmental monitoring requirements, and
awide range of common engineering controls designed to control the environmental risk of
residual contamination will be reflected on the land records and effectively enforced over time
asavalid real property servitude. A variety of common law doctrines - the same doctrines that
led to adoption of the Uniform Conservation Easement Ad - cast doubt on such enforceability
and this Act addresses those matters.

A second important policy served by this Act isthe retum of previously contaminated
property, often located in urban areas, to the stream of commerce. The environmental and real
property legal communities have often been unable to identify a common set of principles
applicable to such properties. Thefrequent result has been that these properties remain vacant,
dangerous and unproductive. Thisisan undesirable outcome for communities seeking to return
once important commercial sitesto productive use. This Act should significantly aid in that
effort by offering a clear and objective process for creating, modifying or terminating
environmental covenants and for recording these actions in recorded instruments which will be
reflected in the title abstract of the property in question.

Of course, risk-based remediation must be used carefully so that the remedial steps taken
control the risk presented by the residual contamination which remainsin the real property and
thereby protect human health and the environment. When risk-based remediation imposes
restrictions on how the property may be used after the cleanup, requires continued monitoring of
the site, or requires construction of permanent containment or other remedial structures on the
site, environmental covenants arecrucial tools to make these restrictions and requirements
effective. Ye environmental covenants can do soonly if their legal status under state property
law and their practical enforceability are assured, as this proposed [Uniform Act] seeksto do.

It isimportant to emphasize that environmental covenants exist in alarger context of
environmental remediation regulation, and they must be considered within that larger context.
Thus, environmental remediation is usually based on a statutory command, overseen by a public



regulatory body, and governed by substantial regulatory controls that implement many
requirements in addition to covenants. Environmental covenants are onetool used to accomplish
remediation.

Environmental covenants may be used to ensure that the property restrictions imposed in
the remedial decision regulatory process remain efective, and thus protect the public from
residual contamination that remains while also permitting re-use of the site in an economically
valuable way. Environmental remediation projects may be donein awidely diverse array of
contamination fact patterns and regulatory contexts. For example, the remediaion may be done
at alarge industrial operating or waste disposal site. In such a situation, the cleanup could be
done under federal Comprehensive Environmental Response Cleanup Liability Act (CERCLA)
authority. CERCLA would also apply to ramediation done at Department of Defense or
Department of Energy sites that are anticipated to be transferred out of federal ownership.

In other situations, state law and regulation will be a more important source of regulatory
policy. Statelaw isgiven aroleto play in the federal environmental policy discussed above.
Beyond this, state law may be the primary source of regulatory authority for many remediation
projects. These may include larger sites and will often include smaller, typically urban
brownfield sites. In addition, many states authorize and supervise voluntary cleanup efforts, and
these also may find environmental covenants a useful policy tool. With both state and federal
environmental remediation projects, the applicable cleanup statutes and regulations will provide
the basis for the restrictions and controls to be included in the resulting environmental covenants.

This Act isintended to apply to environmental use restrictions from residual
contamination in any of these different situations. Once the governing regulatory system and the
property owner have determined to use a risk-based approachto cleanup to protect the public
from residual contamination, this Act suppliesthe legal infrastructure for creating and enforang
the implementing environmental covenant under state law.

L egidative Notes

This Act contemplates a situation where arisk based clean-up is agreed to by the
regulatory agency and the parties responsible for the clean-up, potentially including the fee owner
and the owners of other interestsin the property. As aconsequenceof that agreement, the Act
assumes those parties will each negotiate the terms of and then sign the covenant.

The Act assumesthe current owners will sign the covenant. Cooperation isnot always
possible, however. State and federal regulatory systems makea number of parties, in addition to
the current owner of afee simple or some other interests, potentially liable for the cost of
remediation of contaminated real property. Asaresult, aremediation project may proceed even
though an owner is no longer present or interested in the property. In those circumstances, the
remediation project would be conducted pursuant to regulatory orders and could be financed
either by other liable parties or by publicfunds. However, an environmental covenant may still



be a useful tool inimplementing the remediation project even in these situations.

When an owner is either unavailable or unwilling to participate in the environmental
response projed, it may be gppropriate to condemn and take a patial interest in the real property
in order to be able to record avalid servitude on it. Under the law of some states, states have the
power to take tha owner’ s interest by condemnation proceedings, paying the value of the interest
taken, and then enter an environmental covenant as an owner. Where there is substantial
contamination the property may have littleor no market value and the court presumably would
take the cost of remediation into account in establishing the fair market value of the interest
taken. See, e.g., Northeast Ct. Economic Alliance, Inc. v. ATC Partnership, 256 Conn. 813, 776
A.2d 1068 (2001). Although effective implementation of this Act may require that the state have
apower of condemnation, this Act does not provide a substantive statutory basis for that power,
and the State must therefore rely on other State law. Each State considering adoption of this Act
should ensure that such a condemnation power is available for this purpose.

Similarly, while this Act provides substantive law governing creation, modification, and
termination of environmental covenants, it does not include special administrative procedures for
these and does not change the remedial decision making process. Rather, the Act presumes that
the State' s general administrative law or any specific procedure governing the environmental
response project would apply to these activities.

Finally, this Act does not include a section of policy and legid ative findings, athough
some states may choose to use such a section. If such asection is desired, the following version,
taken from the Colorado Statute, C.S.R.A. §25-15-317, may be appropriate.

Policy and L egislative Findings.

The [insert name of General Assembly or other State L egislative Body] declares
that it isin the public interest to ensure that environmental response projects protect
human health and the environment. The [General Assembly] finds that environmental
response projeds may leaveresidual contamination at levels tha have been deteemined to
be safe for a specific use, but not dl uses, and may incorporate adivity and use
limitations that must be maintained or protected against damage to remain effective. The
[General Assembly] further finds that in such cases, it is necessary to provide an effective
and enforceable means to ensure the required activity and use limitations remain effective
for aslong as any residual contamination poses environmental risk. The [Generd
Assembly] therefore declares that it isin the public interest to create environmental
covenants to effectuate environmental response projects which protect human health and
the environment.
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UNIFORM ENVIRONMENTAL COVENANTSACT

SECTION 1. TITLE. This[Act] may be cited as the Uniform Environmental Covenants

[Act].

SECTION 2. DEFINITIONS. Inthis[Act]:

(1) “Activity and use limitations’ means restrictions or obligations with respect to real
property.

(2) "Affected local government” means a county, city, municipality, or other unit of
local government in which real property subject to an environmentd covenant is located.

(3) “Agency’” means the stateor federal governmental body that determines or approves
the environmental response project that includes creation of an environmental covenant. The
term includes the [insert nameof state regulatory agency for environmental protection).

(4) “Environmental covenant” means a servitude arising under an environmental
response projed that imposes activity and use limitations.

(5 “Environmental response project” means a plan or work performed for environmental
remediation of real property, conducted:

(A) under afederal or state governmental program requiring environmental
remediation of real property, including [insert references to state law requiring environmental
remediation], or

(B) incident to dosing of a solid or hazardous waste management unit if the closing is

conducted with approval of an agency; or
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(C) under aprogram of voluntary remediation of real property subject to approval
and supervision by a governmental authority or by a person authorized by a governmental
authority or by statute.

(6) “Holder” means a person othe than an agency or other governmental body that is
named as a holder in an environmentd covenant.

(7) “Interested party” means any person, other than an owner, that has an interest in the
real property that is subject to an environmental covenant. The term includes a person that has
an interest in the real property created by a security instrument.

(8 “Owner” means a person that holds the fee ssmplein real property that is subject to
an environmental covenant.

(9) "Person” means an individual; corporation; business trust; estate; trust; partnership;
limited liability company; association; joint venture; government; govemmental subdivision,
agency, insrumentdity or body; public cor poration; or any other legd or commercid entity.

(10) “Prior covenant” means arecord that:

(A) creates adivity and uselimitations;

(B) arose under an environmental response project; and

(C) was ageed to before [the effective date of this [Act]].

(11) "Record" meansinformation that isinscribed on atangible medium or that is stored
in an electronic or other medium and is retrievable in perceivable form.

(12) "Security instrument” means a mortgage, deed of trust, security deed, contract for
deed, land sale contract, lease, or other document that creates or provides for an interest in real

property to secure payment or performance of an obligation, whether by acquisition or retention
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of alien, alessor's interest under a lease, or titleto the red property.
(13) "Sign" means:
(A) to execute or adopt a tangible symbol with present intent to authenticate or adopt
arecord
(B) to attach or logically associate an el ectronic sound, symbol, or process toor with
arecord with the present intent to authenticate the record
(14) "State" means a state of the United States, the District of Columbia, Puerto Rico, the
United States Virgin Islands, or any territory or insular possession subject to the jurisdiction of
the United States.
Reporter’s Notes
The following are examples of subsection (1) activity and use limitations:

(1) aprohibition or limitation of one or more uses of or activitieson the red property,
including restrictions on residential use, drilling for or pumping groundwater, or interference
with activity and use limitations or other remedies,

(2) an activity required to be conducted on the real property, including monitoring,
reporting, or operating procedures and maintenance for physical controls or devices,

(3) any right of access necessary to implement the activity and use limitations, and

(4) any physica dructure or device required to by placed onthered property.

The governmental body with responsibility for the environmental response prgject in
question is the agency under this Act. This agency will supply the public supervision necessary
to protect human health and the environment in creating and modifying the environmental
covenant. The agency, for purposes of this Act, may be either afederal government entity or the
appropriate state regulatory agency for environmental protection.

Subsection (4) states that an environmental covenant is created to implement an
environmental response project. An environmental response project may determine, in some
circumstances, to leave someresidual contamination on the real property. This may be done
because complete cleanup is technologically impossible, or becauseit is either ecologically or
economically undesirable. In this situation, the environmental regponse project may use activity
and use limitations to control residua risk which results from contamination remaining in real
property. An environmental covenant is then created to ensure that the activity and use
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limitations are both legally and practically enforceable.

“Environmental response projects’ covered by subsection (5) may be undertaken pursuant to
authorization by one of several different statutes. Subsection (5)(a) specifically covers
remediation projects required unde state law. However, the subsection is written broady to also
encompass both current federal law, future amendments to both state and federal law, aswell as
new environmentd protection regmes should they be developed. Without limiting this breadth
and generality, the Act intends to reach environmental response prgjects undertaken pursuant to
any of the following specific federal statutes:

(1) Subchapter I11 or IX of the federal "Resource Conservation and Recovery Act of 1976",
42 U.S.C. sec. 6921 to 6939e and 6991 to 6991i, as amended;

(2) Section 7002 or 7003 of the federal "Resource Conservation and Recovery Act of 1976",
42 U.S.C. sec. 6972 and 6973, as amended,;

(3) "Comprehensive Environmental Response, Compensation, and Liability Act of 1980", 42
U.S.C. sec. 9601 to 9647, as amended;

(4) "Uranium Mill Tailings Radiation Control Act of 1978", 42 U.S.C.sec.7901 et seq., as
amended;

(5) “Toxic Substances Control Act”, 15 U.S.C. 2601 to 2692, as amended;

(6) “Safe Drinking Water Act”, 42 U.S.C. 300f to 300j-26, as amended,;

(7) “Atomic Energy Act”, 42 U.S.C. 2011 et. sec., as amended.

Subsection (5)(c) extends the Act’s coverage to voluntary remediation projects that are
undertaken with gpproval and supervision by a governmental body. Environmental covenants
that are part of voluntary remediation projects may serve both the goa of environmental
protection and thegoal of facilitating reuse of thereal property. However, supervision of these
projects by a governmental body or other authorized party is essential to insure that the project
servesthese goals. This Act isintended to apply only to environmental covenants that are part of
such publicly supervised remediation projects.

To protect aganst possible futureliability for further remediation, an owner may wish to
provide for remediation of the red property beyond the requirements of minimum applicable
regulatory standards. Such provision can be part of the environmental response project if the
requirements of governmental approval and supervision are satisfied.

Some states authorize properly certified private parties to supervise remediaton to pre-
existing standards and certify the cleanup. For example, in Connecticut and M assachusetts, these
are “licensed site professionals’. (Massachusetts: MGL ch. 21A §19; 310 CMR 40.1071;
Connecticut: CGS 8822a-1330, 22a-133y.) Supervision and certification by statutorily-authorized
parties accomplishes the same public function as supervision and certification by the
governmental entity. Thus, these environmentd response projeds are also covered by this
definition.
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Under subsection (5)(c) environmental response projects may include specific agreements
between the owner and the agency for remediation that goes beyond prevailing requirements.
Because the owner may have residual liability for the site, even after remediation and transfer to
athird party for redevel opment, the owner may require further restrictions as a condition of
creating the environmental covenant and eventual reuse of the real property. The agency’s
approval and supevision will be sufficient to ensure that any further restriction isin the public
interest.

The definition of “holder” isin Subsection (6). Asthe practice of using environmental
covenants continues to grow, new entities may emergeto serve as holders, and this Act does not
intend to limit this process. A holder may be the agency or any non-governmental person under
the broad definition of this Act although the agency and other governmental bodies indentifiedin
an environmental covenant may also enforce the covenant in accordance with its terms pursuant
to that governmental body’ s regulatory authority. Theidentity of an individual holder must be
approved by the agency and the owner as part of the process of creating an environmental
covenant, as specified in Section 4 of this Act. A holder is authorized to enforce the covenant
under Section 11 and this section also contains an additional provision concerning whether a
holder’ s power to enforce the covenant is an interest in real property. A holder may be given
other rights or dbligations in the environmental covenant.

Subsection (9)'s definition of interested party reaches al owners of less than afee simple
interest in the real estate. While such parties are frequently described as “holders’ of such an
interest, that terminology is not used here to minimize the chance for confusion with the holder
asdefined inthisact. The definition of interested party reaches a person who has an interest
solely as security for an obligation so that such person’s consent will be required for creation of
an environmental covenant under Section 4 and modification under Section 10 if itsinterest is
affected by the covenant or modification. This Act does not creae the interest held by any
interested party and thus should not effect the liability of any interested party under any other
law.

Subsection (12) defines security instrument broadly. Thedefinition is taken from the
Uniform Non-Judicid Foreclosures Act.

SECTION 3. SUPPLEMENTAL PRINCIPLESOF LAW APPLICABLE.

Unl ess displaced by the particular provisions of this[Act], the principlesof law and equity,
including the law of real property and environmental and administrative law, supplement the

provisions of this[Ad].
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SECTION 4. REQUISITESOFENVIRONMENTAL COVENANT.

(@) Anenvironmental covenant must:

(1) contain alegaly sufficient description of the real property subject to the
covenant;

(2) describe theactivity and use limitations on the real property, including any rights
of access or other rights granted or retained in connection with enforcement of the covenant; and

(3) be signed by the agency, each owner, and the holder.

(b) Asacondition to signing an environmental covenant, the agency may require an
owner or any interested party to subordinate its interest in the real property subject to the
covenant. The subordination may be contained in theenvironmental covenant or in a separate
record or, in thecase of an environmental covenant covering real property in acommon interest
community, in arecord signed by thepresident or other authorized officer of the executive board
of the unit owner’s association. An agreement by a lender, tenart, or other interested party to
subordinate its interest to an environmental covenant does not impose liability on the person with
respect to the covenant.

Reporter’s Notes

This Act does not provide the standards for environmental remediation nar the specific
activity and use limitations to beused at a particuar site. Those will be provided by other state
and federal law governing mandatory and voluntary cleanups. Those standards will then be
incorporated into the environmentd response projed, which, in turn, cals for activity and use
restrictions that can be implemented through creation of an environmental covenant. This
section addresses creation of theenvironmental covenants.

An environmental covenant can be created only by agreement between the agency and the

owner. If thereisaholder other than the agency, both the agency and the owner must approve
the holder, and the holder must agree to the terms of the covenant. Theagency may refuseto
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agree to an ervironmental covenant if it does not efectively implement the activity and use
limitations specified in the environmental response prgect.

Where no owner is available and willing to participate in the environmental response prgject,
it may be appropriate for theagency to condemn and takean interest sufficient to record avalid
servitude on the property where it has the power to do so.

This Act recognizesthat there may be partieswhich own different i nterestsin real property,
other than the fee smpleinterest, and these are defined as “interested parties’ under Sedion 2 (9)
of this Act. Examplesinclude an interest in mineral rights may be owned separately from
surface rights, long term leases, mortgages and liens.

Subsection (b) is concerned with prior interestsin the real property. If aprior interest is not
subordinated to the environmental covenant, and then is foreclosed at some later time, under
traditional real property law, that foreclosure would extinguish or limit an environmental
covenant. Since such an outcome is antithetical to the policies underlying this Act, the Act
contempl ates tha the agency may, before agreeing to the covenant, require subordination of these
interests. At the time of creation of the environmental covenant, the agency must determine
whether the prior interest presents arealistic threat to the covenant’ s ability to accomplish its
purpose to proted the environment protection and human health. By subordinating itsinterest,
an owner or interested party does not changeits liability with respect to the property subject to
the environmental covenant. Any such liability of a subordinating party would arise by operation
of other law and not under this Act.

SECTION 5. VALIDITY OFENVIRONMENTAL COVENANT.

(@) Anenvironmental covenant runs with the land and binds the parties and their
successors and assigns.
(b) An environmental covenant that is otherwise valid is valid and enforceable even if:
(1) itisnot gppurtenant to aninterest inred property;
(2) it can be or has been assigned to a person other than the original holder;
(3) itisnot of acharacter that has been recognized traditionally at common law;

(4) it imposes a negative burden;

(5) it imposes affirmative obligations upon the owner of an interest in the burdened

10
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real property or upon the holder;

(6) the benefit or burden does not touch or concernreal property;

(7) thereisno privity of estae or of contrad;

(8) itissubject to similar impediments to enforcement of that interest under the laws
of this state; or

(9) itisidentified as an easement, covenant, servitude, deed restriction, or other
interest.

(c) A prior covenant isnot invalid or unenforceable by resson of any of the limitations
on enforcement of interests described in subsection (b). This[Act] does not apply in any other
respect to a prior covenant.

(d) This[Act] does not invalidate any interest, whether designated as an environmental
covenant or other interest, that is otherwise enforceable under the law of this State.

Reporter’s Notes

Subject to the other provisions of this Act, environmental covenants are intended to be
perpetual, as provided in subsection (a),. Covenants may be limited, as provided in Section 9, or
modified or terminanted under Section 10.

Subsection (b) and its comments are modeled on Section 4 of the Uniform Conservation
Easement Act. One of the Environmental Covenant Act’s basic goalsisto remove common law
defenses that could impede the use of environmental covenants. This section addresses that goal
by comprehensively identifying these defenses and negating their applicability to environmental
covenants.

This Act’s policy supportsthe enforceability of environmental covenants by precluding
applicability of doctrines, including older common law doctrines, that would limit enforcement.
That policy is broadly consistent with the Restatement of the Law Third of Property (Servitudes),
including 82.6 and chapter 3. For specific doctrines see 88 2.4 (horizontal privity), 2.5

(benefitted or burdened estates), 2.6 (benefits in gross and third party benefits), 3.2 (touch and
concern doctrine), 3.3 (rule against perpetuities), and 3.5 (indirect restraints on aienation). .

11
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Subsection (b)(1) provides that an environmental covenant, the benefit of which isheld in
gross, may be enforced against the grantor or his successors or assigns. By stating that the
covenant need nat be appurtenant to an interest in real property, it eliminates the requirement in
force in some states that the holder of an easement must own an interest in real property (the
“dominant estate’) benefitted by the easement.

Subsection (b)(2) also clarifies existing law by providing that a covenant may be enforced by
an assignee of the holder. Section 10(e) of this Ad specifies that assignment to a new holder will
be treated as a modification and Section 10 governsmodification of environmental covenants.

Subsection (b)(3) addresses the problem posed by the existing law’ s recognition of servitudes
that served only alimited number of purposes and that law’ s reluctance to approve so-called
“novel incidents’. Thisrestrictive view might defeat enforcement of covenants serving the
environmental protection ends enumerated in this Act. Accordingly, subsection (b)(3)
establishes that environmental covenants are not unenforceable solely because they do not serve
purposes or fall within the categories of easements traditionally recognized at common law or
other applicable law.

Subsection (b)(4) deals with a variant of the foregoing problem. Some applicable law
recognizes only alimited number of “negative easements’ — those preventing the owner of the
burdened real property from performing acts on hisreal property that he would be privileged to
perform absent the easement. Because a far wider range of negative burdens might be imposed
by environmental covenants, subsection (b)(4) modifies existing lav by eliminating the defense
that an environmental covenant imposes a“novel’ negative burden.

Subsection (b)(5) addresses the opposite problem — the potential unenforceability under
existing law of an easement that imposes affirmative obligations upon either the owner of the
burdened real property or upon the holder. Under some existing law, neither of those interests
was viewed as atrue easement at all. Thefirst, in fact, was labeled a*“ spurious’ easement
because it obligated an owner of the burdened real property to perform affirmative acts. (The
spurious easement was distinguished from an affi rmative easement, ill ustrated by aright of way,
which empowered the easement’ s holder to perform acts on the burdened real property that the
holder would not have been privileged to perform absent the easement.)

Achievement of environmental protection goals may require tha affirmative obligations be
imposed on the burdened real property owner or on the covenant holder or both. For example,
the grantor of an environmental covenant may agree to use restrictions and may also agree to
undertake affirmative monitoring or maintenance obligations. In addition, the covenant might
impose specific engineering or monitoring obligations on the holder, particularly a charitable
corporation or trust holder. In either case, the environmental covenant would impose affirmative
obligations. Subsection (b)(5) establishes that neither would be unenfarceabl e solely because it
is affirmative in nature.

12
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Subsections (b)(6) and (b)(7) preclude the touch and concern and privity of estate or contract
defenses, respectively. They have traditionally been asserted as defenses against the enforcement
of covenants and equitable servitudes.

Subsection (c) has further provisions for covenants created prior to the date of this Act. It
specifies that the defenses covered in subsection (b) will not make prior covenants
unenforceable. Beyond negating these specific defenses, this Act does not apply to prior
covenants. If the partiesto aprior covenant wish to have the other benefits of this Act for that
covenant, they will have to re-execute the covenant in a manner which satisfies the requirements
of thisAct.

Section (d) disavows the intent to invalidate any interest created either beforeor after the Act
which does not comply with the Act but which is otherwise valid under the state’s law.

SECTION 6. OTHER LAW REGULATING USE OF REAL PROPERTY.

(@) This[Act] does not, and an environmental covenant areated pursuart to this [Act]
may not, authorize a use of real property that is otherwise prohibited by zoning, by law other than
this [Act] regulating use of real property, or by arecorded covenant, condition or restriction that
has priority over the environmentad covenant, except as required by law other than this [Act].

(b) Activity and use limitations in an environmental covenant may prohibit or restrict
uses of real property that are authorized by zoning or law other than this[Act]. An activity and
use limitation that isvalid when it is created remains valid for the duration of the environmental
covenant notwithstanding changes in zoning or law other than this[Act] regulating use of real
property.

Reporter’s Notes

Subsection (a) clarifies that this Act does not displace other restrictions on land use,
including zoning law. Restrictions under that law apply unchanged to red property covered by
an environmental covenant. Where other law, including either a state or federal environmentd

response project, requires structures or activities in order to perform the environmental
remediation, the status of those requirements is determined by that other law and not by this Act.
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Where the environmental covenant’s activity and use limitations prohibit or restrict uses of
real property, those prohibitions are necessary to protect human health and the environment.
Thus, pursuant to subsection (b), theprohibitions or restrictions in an environmental covenant
will apply even if other real property law, including locd zoning, would authorize the use. This
section provides needed clarity where the environmental covenant isimplementing an
environmental response project done under state lav. Where the environmental covenant is
implementing an environmental response project under federal CERLCA law, the federal law
authorizing the environmental response project preempts a conflicting city ordinance. U.S. v.
City and County of Denver, 100 F.3d 1509 (10" Cir. 1996).

SECTION 7. REQUIREMENTSFOR ENVIRONMENTAL COVENANT.

(& Unlesswaived or modified by the agency in a particular case, after an environmental
covenant is signed, the owner or other person designated by the agency shall give notice of the
environmental covenant promptly to the following persons:

(1) al interested partiesin the real property subject to the covenant;

(2) al personsinpossession of the real property subject to the covenant;

(3) dl persons holding aninterest of record in abutting red property;

(4) all persons holding an interest of record in other real property likely to be affected
by contamination remaining on the real property subject to the covenant, as determined by the
agency,

(5) any affected local government; and

(6) all personsliable for environmental remediation of the real property subject to the
covenant as determined by the agency.

(b) Unlesswaived or modified by the agency in a particular case, each environmental
covenant must require:

(1) atransfereeto give noticeto the agency, the holder, and the [insert name of date

14
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regulatory agency for environmental protection] of atransfer of any interest in the real property
subject to the environmental covenant;

(2) the owner of real property subject to an environmental covenant, or another
person identified in the covenant, to submit written reports at specified periods to the agency, the
holder and the [insert name of state regulatory agency for environmental protection] describing
the status of compliance with the covenant;

(3) rights of access to the property subject to the environmental covenant to be
afforded to the agency and the [insert name of state agency for environmentd protection], in
addition to access authorized by law other than this[Act], and to the holder or any other persons
specified in the covenant; and

(4) the owner to gve notice to the agency, the holder, and the[insert name of stae
regulatory agency for environmenta protection] of any:

(A) application to alocal government for a building permit or authorization for a
change in use of the real property; and

(B) proposal to conduct new excavation, trenching, installation of wells, or use of
ground water, or to undertake additional activity specified in the environmental covenant.

(c) In addition to the requirements under subsection (b), each environmental covenant
must contain whatever other information, restrictions, and requirements the agency determines to
be necessary and appropriate.

(d) If noticeis required under subsection (b)(4)(A) or (B) and the [insert name of state
regulatory agency for environmental protection] determines that issuanceof the building permit

or approval of thenew land use or other activity described in the notice will violate the covenant,
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the [insert name of state regulatory agency for environmental protection] shall so notify the
aopplicant or the person propos ng the use or activity.
(e) Unlesswaived or modified by the agency, the owner or other person designated by
the agency shdl provideto the agency:
(1) any information related to the title to the real property covered by the
environmental covenant specified by the agency;
(2) the name and aurrent mailing address of interested partiesin thereal property
covered by the environmental covenant and the nature of theinterest of each; and
(3) the name and current mailing address of the other parties specified in subsection
@.
(f) Anenvironmental covenant is not invalid or otherwise affected merely because a
person failsto comply with any of the requirements of this section.
Reporter’s Notes

Subsection (a) mandates notice of a proposed environmental covenant unless the agency
determines otherwise.

Subsection (b) mandates inclusion of a number of specific requirementsin an environmental
covenant unless the agency determines otherwise.

Subsection (b)(1) concerns notice of atransfer of an interest in the real property subject to an
environmental covenant. Subsection (b)(4) concerns a covenant’ s requirement of notice of an
application for a building permit, change of use of the real property subject to an environmental
covenant, or for other specified activities.

Where the [insert name of state regulatory agency for environmental protection] determines
that a proposed building permit, change of use of the real property, or other activity notified
under subsection (b)(4) would violae the environmental covenant, subsection (c) requires that it
30 notify the gpplicant or person propos ng the activity.

Subsection (€) authorizes the [insert name of state regulatory agency for environmental
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protection] to require specified information as a condition to signing the environmental covenant.

Alternative A.
[SECTION 8. RECORDING OF ENVIRONMENTAL COVENANT.

(a) Except as otherwise provided in section 9(b), an environmental covenant, or any
modification or termination of an environmental covenant, is subject to the laws of this state
governing recording and priority of interestsin real property. A notice of the environmental
covenant, or any notice of modification or termination of an environmental covenant, that
complies with Section 13 may be recorded in the land recordsin lieu of recordingthe entire
environmental covenant, modification, or termination.

(b) The[insert name of state regulatory agency for environmental protection] shall
[create and maintain a][maintain its currently existing] registry that contains al environmental
covenants and any modification or termination of those covenants. The registry may also contain
any other information concerning environmental covenants and the real property subject to them
which the agency considers appropriate. Theregistry isapublic record for purposes of [insert

reference to State Freedom of Information Act].]

Alternative B
[SECTION 8. RECORDING OF ENVIRONMENTAL COVENANT.
Except as otherwise provided in section 9(b), an environmental covenant, or any modification
or termination of an environmental covenant, is subject to the laws of this state governing

recording and priority of interestsin rea property.]

17



Reporter’s Notes

Section 8 is offered in two versions. Alternative A istobe used in jurisdidions that will
reguire creation or maintenance of an existing registry of environmental covenants at the [insert
name of state regulatory agency for environmental protection]. This alternative authorizes either
the environmentd covenant or a natice of the covenant to be recorded in the land records.
Alternative B isto be used in jurisdictions that do not require creation of aregistry of
environmental covenants. In those jurisdictions, the environmental covenant should be recorded
in the land records and this Act’s provisions on notice in Section13 should not be used.

Reporter’s Notes, Alternative A

Subsection (a) provides that environmental covenants are subject to existing state law on
recording and priority of interestsin real property. Either the environmental covenant or anotice
of the covenant may be recorded. While a standard form of thenotice is not required, Official
Form 1 is adopted with the text of this Act for use by those parties who wish to useit. Section 13
provides that use of this Form will comply with the Ad’s notice requirements.

Subsection (b) requires creation of anew registry, or maintenance of an existing registry of
environmental covenants by the [insert name of state regulatory agency for environmental
protection]. This registry may be combined with the new state registry of brownfield sites
specified in the Small Business Liability Relief and Brownfields Revitalization Act
§128(b)(1)(C), Pub. L. No. 107-118, ** Stat. ** (2002) (HR 2869, 107" Cong. 1¥ Session),
although this [Uniform Environmental Covenants Act] calls for recording more extensive
information.

The full environmental covenant must be recorded in the registry in the [insert name of state
regulatory agency for environmental protection]. In addition, the agency may require recording
of additional information about each covenant and the real property subjed toit. The agency
may choose to require a description of the issues presented by the residual contamination that
giverise to an environmental covenant. The description will be much more accessible to non
specialists, including local government and community interests than the full covenant. This
description may, at aminimum, identify the constituents of concern that have been left in the real
property, their location, the potential human and environmental exposure pathways and receptors
for those chemicals, and the permissible exposure limits

Creation or maintenance of a specialized registry should improve access to this information
by the public, local governments, citizens groups, and environmental interests, as well as real
property professionals.

Reporter’s Notes, Alternative B
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This section provides that environmental covenants are subject to existing state law on
recording and priority of interestsin real property.]

SECTION 9. DURATION OF ENVIRONMENTAL COVENANT.

(& Anenvironmental covenant is pepetual unless limited by its terms to a specific
duration or to the occurrence of a specific event or terminated pursuant to Section 10.

(b) Except as othewise provided in Section 10(e), an environmental covenant may not be
extinguished, limited, or impaired through issuance of atax deed, foreclosure of atax lien, or
application of the doctrines of adverse possession, abandonment, waiver, lack of enforcement, or
any similar law.

(c) Anenvironmental covenant may not be extinguished, limited, or impaired by
application of [insat reference to state Marketable Title statutd.

Reporter’s Notes

Subsection (a) is needed to ensure that the environmental covenant’s restrictions continue as
long as needed. Subsection (b) makes environmental covenants survive later tax foreclosure
sales, and also survive potential common law and statutory impairments. These covenants seek to
protect human health and the environment as part of the environmental response project, beyond
reflecting theresults of privatebargaining beween contracting private partiesin specific private
transactions. To do so, environmentd covenants must survive impairments arising from these
sources. However, this subsection does not restrict application of other environmental and
administrative law to judicial supervision of agency conduct.

Where an environmental covenant appliesto real property that is otherwise subjec to one of
the doctrines listed in Subsection (b) situations may arise in which the protections of the covenant
are not needed in the particular circumstance. For example, rights gained by adverse possession
would be limited by the environmental covenant’s restrictions where a house had been
inadvertently placed on real property subject to an environmental covenant that precluded
residential use. In acase such as these, modification of the covenant can be sought pursuant to
Section 9 where the environmental covenant’s protections are not needed. Seeking such a
modification will ensure that appropriate consideration will be given to residua environmental
risks.
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The basic policy of this Act to ensure that environmental covenants survive impairment is
consistent with thebroad policy articulated in the Restatement of theLaw of Property (Servitudes)
Third, 87.9. In general, restrictionsin an environmental covenant are state property law interests
that are not extinguishable in bankruptcy.

States which do not have a Marketable Record Title Act will not need subsection (c). States
which do have a Maketable Record Title Act may choose to put this exception in that statute
rather than in thisAct.

The exception to the Marketable Record Title statute in subsection (c) isanal ogous to
exceptions commonly made for conservation and preservation servitudes. Restatement of the Law
of Property Third (Servitudes) 8 7.16 (5) (1998). It is basad on the public importance of ensuring
continued enforcement of environmental covenarnts to protect human health and the environment,
aswell asthe relatively low cost of extending title searches to the regstry of environmental
covenants to be kept by the [insert name of state regulatory agency for environmental protection]
under Section 7(b) of this Act.

If there is any question whether a spedfic environmental covenant is exempt from the
requirements of the Marketable Title Act, the agency should comply with that Act by re-recording

the covenant within the Marketable Title Act’s specified statutory period. Thiswill insure that the
covenant is not extinguished under the Marketable Title Act.

SECTION 10. MODIFICATION OR TERMINATION OF ENVIRONMENTAL
COVENANT.
(& Anenvironmental covenant may be modified or terminated by consent of:
(1) the agency;
(2) unless consent was waived, the current owner and any former owner who signed
the covenant; and
(3) aparty that originally signed the covenant and has a contingent future liability
under the environmental response project.
(b) A modification may not change a holder’ s rights or obligations under an

environmental covenant unless the holder consents to the change.
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(c) A proposal to modify or terminate an environmental covenant must be accompanied
by al information required by the agency.

(d) A party that proposes to modify or terminatean environmental covenant shall give
notice of the proposal and provide the information required under subsection (c) to all parties
whose consent is required for the modification or termination and to other persons as required by
the agency.

(e) Anenvironmental covenant may be modified or extinguished by the exercise of
eminent domain or by application of the doctrine of changed circumstances only with the approval
of the agency after notice and opportunity for hearing.

(f) Anenvironmental covenant may include an additional limitation on modification or
termination of the covenant if the limitation does not conflict with the requirements of this[Act].
(9) Except for an assignment undertaken pursuant to a government reorganization,
assignment of an environmental covenant to a new holder is a modification.

Reporter’s Notes

Where there is a change in either the current knowledge of remaining contamination or the
current understanding of the environmental risksit presents, the environmental response project
may be changed or new regulatory action may be taken. In either situation, modification of the
environmental covenant to change its activity and use limitations or to terminate the covenant may
be necessary. A substantial modification or termination will usually bepursuant to either a
change in the underlying environmental response project that lead to creation of the covenant or a
new regulatory action.

Subsection (a) specifies the parties which must consent to the modification. Subsection (a)(3)
reaches a party which originally signed the covenant even though it was not an owner of the real
property. Such parties might typically be ones which were liable for some or al of the
environmental remediation specified in the environmental response prgect. Thisprovisionis
intended to apply to successors in interest to the party which originally signed the covenant where

the successor continues to be subjed to the contingent liability under the environmental response
project.
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Subsection (c) authorizes the agency to require information to support a request for
modification or termination. T he agency may wish to require one or more of the following:

(1) New information showing that the risks posed by the residual contamination are
less or greater than originally thought;

(2) Information demonstrating that the amount of residual contamination has
diminished;

(3) Informaion demonstrating that one or more ectivity limitaions or use restrictions
ISno longer necessary.

Under subsection (d) the party requesting modification or termination is required to give
notice of the request to all parties whose consent is required and to other persons the agency
requires. The agency may wish to consder whether thefollowing parties have a sufficient interest
in a particular proposal to make notice to them advisable:

(1) All affected local governments;

(2) The[insert name of state regulatory agency for environmental protection] if it is
not the agency for this environmental response prgect;

(3) All persons hdding an intereg of record in thereal property;

(4) All persons known to have an unrecorded interest in the real property;

(5) All affected personsin possession of the real property;

(6) All ownersof, and all holders of other interestsin, abutting real property and any
other property likely to be affected by the proposed modification;

(7) All persons specifically designated to have enforcement powers in the covenant;
and

(8) Thepublic.

Subsection (€) provides that the agency’ s approval is required to modify or terminate an
environmental covenant by either an exercise of eminent domain or ajudicial application of the
doctrine of changed circumstances. An exercise of eminent domain or ajudicial application of the
doctrine of changed circumstances may result in a change of use for real estate. Requiring the
agency’ s approval for either of theseto modify or terminate the covenant will ensure that the
agency will determine whether the covenant’s ectivity and use limitations or other restrictions are
needed to protect public health and the environment. The Subsection’s requirement of notice and
opportunity for a hearing anticipates that the process for the Agency’ s grant or denial of approvd
will be in a contested administrative or judicial case.

Subsection (f) contemplates that the environmental covenant may impose additional
restrictions on modfication or termination beyond those required by this Act. In some
circumstances the owner or another party may have contingent residual liability for further
cleanup of the real property subject to the environmental covenant and may seek further
restri cti ons in the covenant to protect agai ngt thi s contingent li gbility.
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SECTION 11. ENFORCEMENT OF ENVIRONMENTAL COVENANT.

(@) Any of the following persons may maintain acivil action for injunctive or other
equitable relief for violations of an environmental covenant:

(1) the agency and any other party to the covenant;

(2) if itisnot the agency, the [insert name of state regulatory agency for
environmental protection]

(3) acurrent or former owner or interested party whose interest in the real property
may be affected by violation of the covenant, or that may be liable under the environmental
response projed;

(4) an affected local government;

(5) aperson authorized to enforcethe environmentd covenant by law other than this
[Act]; and

(6) any person named as a holder in the environmental covenant; and

(7) any other person to which the environmental covenant expresdy grants power to
enforce.

(b) This[Act] does not limit the authority of the agency, or any other person to enforce an
environmental response project under law other than this [Act].

(c) Therights of an agency or other governmental body named in an environmental
covenant to enfarce the covenant are based on the agency’ s or governmental authority’' s
regulatory power and are not an interest in thereal property subject to an environmental covenant,
unless the agency or other governmental body determine otherwise at the time of creation of the

covenant or the covenant otherwise provides.
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(d) The enforcement rights of a holder or other nongovernmental person to which the
environmental covenant expressly grants power to enforce an environmental covenant are not an
owner’sintered in the real property subject to an environmentd covenant. Whethe other rights
granted to or exercised by a holder with respect to the red property subject to an environmental
covenant constitute an owne’ s interest in the real property is not govemed by this[Act].

(e) A party is not subject to liability solely as aresult of having the right to enforce an
environmental covenant.

(f) The agency shall inspect the real property subject to an environmental covenant as
often as necessary, and at least once every [five] years to ensure compliance with the covenant.

Reporter’s Notes

Subsection (a) specifies which persons may bring an action to enforce an environmental
covenant.

Subsection (b) recognizes that in many situations the statutes authorizing an environmental
response project will provide substantial authority for governmental enforcement of an
environmental covenant.

Subsections (¢) and (d) specify when the right to enforce an environmental covenant is not an
interest in real property. These provisions are included for two reasons. First, some environmental
enforcement agencies are not authorized to own an interest in real property and this provision will
enable those agencies to have enforcement rights under the Act.

Second, the nature of the holder’s or other person’sinterest in the real property may influence
whether its rights and duties with respect to the real property ae likely to lead to potential ligoility
for future environmental remediation, should such remediation become necessary. Under
CERCLA an “owner” isliable for remediation costs, 42 U.S.C.A. 9607(a)(1). Unfortunately, the
definition of “owner” in the statuteis circular and unhelpful in evaluaing whether a holder is
potentially liable under it. 42 U.S.C.A. 9601(20).

In generd, the right to enforce the covenant should be considered comparabl eto the rights
covered in an easement and, thus, should not lead to CERCLA liability. The two cases that have
consi dered this question have found that the parties which held the easements were not CERCLA
“owners’. Long Beach Unified School Didrict v. Dorothy B. Godwin Califomia Living Trust, 32

24



OCoO~NOOOUILDWNPE

26

27

28

29
30
31
32
33

35
36
37
38

F.3d 1364 (9" Cir. 1994); Grand Trunk R.R. v. Acme Belt Recoating, 859 F. Supp. 1125
(W.D.MI, 1994). In each case, the court reasoned that the circular definition of owner meant that
the term’s most common meaning would prevail. The common law’s distinction between an
easement holder and the property owner was then applied to find the easement holder not to be an
“owner” for purposes of this statute.

Where the holder or another person has more extensive rights, a careful analysiswill be
required. The casestypicdly emphasizethat parties who exercise the degree of control over asite
equivalent to the control typically exercised by an owner of the site will be held liable as an
“owner”. Under this approach, for example, lessees have been held liable as owners when their
control over the site approximated that which an owner would have. See, e.g., Delaney v. Town of
Carmel, 55 F. Supp. 2d 237 (S.D.N.Y. 1999); U.S.v. A & N Cleaners and Launderers, 788 F.
Supp. 1317 (S.D.N.Y. 1990); U.S. v. S.C. Dept. of Health and Env. Control, 653 F. Supp. 984
(D.C.S.C. 1984.)

CERCLA liability also extendsto an “operator” of the site (42 U.S.C.A. 9607(a)(1)), and the
case law interpreting this definition emphasizesthat a party isliable as an operator if it hasahigh
degree of control over the operating decisions and day to day management at the site. A holder
will, in general, have only control authority over the site related to effective enforcement of the
environmental covenant and does not typically need more extensive day to day control. A holder
should be given more extensive control over the site only after careful consideration of the
potential CERCLA liability.

SECTION 12. COPIESTO LOCAL GOVERNMENT.

The owner or other party designated by the agency shall send a copy of an environmental
covenant and any modification or termination of the covenant to the affected local government
within[ ] days after the covenant, modification, or termination is signed.

Reporter’s Notes

Effective implementation of environmental covenants will require cooperation between
the agency and the affected locd government which has jurisdiction over building permits and
local land use decisions. Section 6 of this Act provides that an environmental covenant cannot
authorize aland use that is prohibited by local law, and that an environmental covenant may
restrict aland use that is authorized by local law. This Section requires the agency to notify all

affected local governments of the creation, modification or termination of an environmental
covenant.

25



1 SECTION 13. NOTICE OF ENVIRONMENTAL COVENANT.

2 (@) A notice of an environmental covenant, and a notice of modification or termination of
3 an environmental covenant, must contain:
4 (1) alegdly sufficient description and any avail able street address of the red property;
5 (2) the name and address of:
6 (A) theowner of the red property;
7 (B) the agency and the holder if other than the agency; and
8 (C) any other person identified in the covenant, modification, or termination which
9 is specifically authorized to enforce the covenant;

10 (3) astatement that the covenant, modification, or termination imposes significant

11 restri ctions and obligationswith regard to permissibl e activitieson and usesof the red property;
12 (4) astatement that the environmental covenant, modification, or termination as

13 executed is available in aregistry at the [insert name and address of state regulatory agency for

14 environmental protection] , disclosing the method of any electronic access; and
15 (5) astatement that the notice is filed pursuant to this [Act].
16 (b) A statement in substantially the following form, executed with the same formalities as

17 adeed in this state, satisfies the requirements of this Section:

18 1. Thisnoticeisfiled on the land records of the [political subdivision] of [insert name of

19 jurisdiction in which the real property islocated] pursuant to Sections 7 and 13 of the

20 Uniform Environmental Covenants[Act]. The[Act] has been codified in this State at [insert
21 statutory reference].

22

23 2. Thisnotice and the covenant, modification, or termination to which it refers impose

24 significant legal restrictions and obligations with respect to the future use of and activities on
25 the property described below.

26
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A legally sufficient description of the property is attached as Exhibit A to thisnotice. The
address, if available, of the property that is subject to the environmental covenant is [insert
address of property].

The owner of the real property on the date of this notice is [insert name of current legal owner
of the property]. The address of the owner is [insert the owner’s current address as shown on
the tax records of thejurisdiction in which the property islocated)].

The other partiesto the covenant, modification, or termination and their addresses are:

1. [insert name and address of the agency and [the state regulatory agency for environmental
protection] if it isnot the agency |;

2. [Insert names and addresses of all other parties to the covenant]; and
3. [Insert names and addresses of any parties authorized to enforce the covenant].

The environmental covenant, modification, or termination regarding the real property was
signed by dl the parties on [ingert date on whichthe last party signed the covenant,
modification, or termination]. The covenant, modification, or termination becomes effective
for all purposes on the date this notice is recorded in the land recordsof all jurisdictionsin
which the property islocated. This notice remains effective for dl purposes until arelease of
the covenant is signed by the then owner of the property and by the agency and recorded.

The full text of the covenant, modification, or termination and any other information required
by the agency is on file and available for inspection and copying in the registry maintained for
that purpose by the [insert name of state regulatory agency for environmental protection] at
[insert address and room of building in which the registry is maintaned]. [The covenant,
modificaion, or teemination may befound electronicdly at [insert web address for covenant]].

Reporter’s Notes

A description of the property under subsection (a)(1) may include identification by

|atitude/longitude coordinates.

This section should be used only by states that require creation of aregistry of environmental

covenants pursuant to Section 7(b) of this Act. The notice specified in this Section may be
recorded in the land records in lieu of recording the environmental covenant. However, such a
notice should only be authorized if the registry is established and the environmenta covenant is
recorded there. Where there is no separate registry, the environmental covenant should be
recorded in the land records and this notice should not be used.]
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SECTION 15. RULES. The[director of the state regulatory agency for environmental
protection] may formulate, adopt, amend, and repeal rules consistent with this [Act] and necessary
to implement this[Act].

Reporter’sNotes
This Act authorizesadoption of rules ar regulations needed to implement the Act. In some
states, such authority may already exist in a generic environmental law datute and this section will
not be needed. The Act does not address the procedural requirements for adopting regulations,
nor the standards for judicial review of the administrator’ s exercise of discretion in adopting

regulations, as those will be supplied by other state administrative procedure law. Theprovisions
of state law governing management of records also apply to actions taken pursuant to this Section.

SECTION 15. UNIFORMITY OF APPLICATION AND CONSTRUCTION.
In applying and construing this Uniform Ad, consideration must be given to theneed to

promote uniformity of the law with respect to its subject matter anong States that enact it.

SECTION 16. RELATION TO ELECTRONIC SIGNATURESIN GLOBAL AND
NATIONAL COMMERCEACT. This[Act] modifies, limits, or supersedes the federal
Electronic Signatures in Global and National Commerce Act, 15 U.S.C. Section 7001 et seq., but
does not modify, limit, or supersede Section 101 of that Act (15 U.S.C. Section 7001(a)) or

authorize electronic delivery of any of thenotices described in Section 103 of that Act.

Reporter’s Notes

Thisisaprovision suggested for inclusion in uniformacts. It responds to the specific
language of the Electronic Signatures in Global and National Commerce Act and is designed to
avoid preemption of state law under that federal legislation. This proposed section was created by
the Standby Committee for the Uniform Electronic Transactions Act for this purpose. The

28



Executive Committee of the National Conference has reviewed and approved this language.

SECTION 17. SEVERABILITY. If any provision of this[Act] or its application to any
person or circumstance is held invalid, the invalidity does not affect other provisions or
applications of this [Act] which can be given effect without the invalid provision or application,

and to this end the provisions of this[Act] are severable.
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