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I. Introduction

The Uniform Pretrial Release and Detention Act responds to broad bipartisan support for
changes to pretrial detention practice. Pretrial detention rates have increased dramatically since the
early 1980s.! This has been due largely to increased reliance on “money bail,” which has resulted
in the frequent detention of accused people who are too poor to meet bond conditions.? Even at
relatively low money-bail amounts, many people remain behind bars.>

This money-driven detention practice is both irrational and unjust. It is irrational because
poor people are jailed regardless of whether incarceration is necessary; meanwhile, defendants
who can meet bond conditions can be released, even if they pose extreme threats to public safety
or the integrity of the judicial process. The system is unjust because it results in the needless
deprivation of liberty and because it makes that deprivation a function of wealth.* In the process,
the system imposes the profound costs of detention on already-disadvantaged communities while
sparing those who can buy their freedom.’

The injustice and irrationality of such detention practices have galvanized pretrial reform
efforts across the country.® The guiding principle of these efforts is that, as the Supreme Court
has written, detention must be a “carefully limited exception.”’ Detention is only justified if there
is no less-restrictive measure that can adequately meet the state’s interests in administering justice
and protecting public safety. A coherent pretrial custody system must therefore enable courts to
restrict the liberty of accused persons only to the extent necessary to meet those interests. This is
particularly important in a system founded upon the presumption of innocence and the prohibition
on punishment before conviction.® Such a system should encourage courts to support defendants
in order to facilitate court appearances and successful participation in civic life while cases are
pending. When there is a serious risk that an accused person will interfere with judicial process
or harm someone, courts should strive to manage the risk with targeted conditions of release.
Detention should be a last resort, including detention on an unaffordable bond. Many states
currently are in the process of revising their pretrial laws along these lines.

The Pretrial Release and Detention Act offers a statutory framework for implementing fair,
transparent, and rational decision-making about pretrial custody. The Act does not seek to do so



by establishing complete uniformity among the states. Given the extensive array of approaches
states display in the details of criminal procedure, the Committee believes that would doom the
Act to legislative dust-bins. But it does seek to provide a uniform template that each state may
customize. It does this by synthesizing points of consensus about pretrial practice among
contemporary courts, legislatures, pretrial experts, scholars, and advocates.

In developing the Act, the Drafting Committee benefitted from a number of recent “model”
pretrial laws, as well as existing statutory schemes.” The Act hews closest to the American Bar
Association’s Pretrial Release Standards, '° the National Association of Pretrial Services Agencies’
Pretrial Release Standards,!! and the existing statutory schemes in the federal system, ' the District
of Columbia,'* New Jersey,'* and New Mexico.!> The Act departs in meaningful ways from each
of these models, however, in an effort to facilitate enactment by any state without change to its
state constitution or relevant jurisprudence.'® Most notably, whereas many model and existing
pretrial statutes prohibit the imposition of an unaffordable secured bond (or, in some cases, prohibit
money bail altogether), this Act does not. Instead, the Act limits the use of money bail by offering
alternative methods of release, and by prohibiting the imposition of unaffordable bail unless the
substantive and procedural criteria for pretrial detention are met.

I1. History in the Conference

In December of 2013 the Director of the American Bar Association Criminal Justice
Section submitted a proposal to the Uniform Law Commission to draft a uniform act on Pretrial
Justice. Included within the topics for treatment by such an act were conditions of pretrial release
and preventive detention. This proposal was considered by the Committee on Scope and Program
at its January 2014 meeting and the Committee concluded to take no action at that time.

In 2015 and early 2016, Commissioner Lyle Hillyard asked ULC Staff to research the
possible need for a drafting project on the subject of alternatives to the use of money bail as a
condition for pretrial release.

In January 2017, the ULC Committee to Monitor Developments in Criminal Justice
Reform (CMDCIJR) recommended to the Scope and Program Committee the formation of a
drafting committee on alternatives to bail. This recommendation was considered by the Scope and
Program Committee during its meeting in San Diego in July 2017, and the Committee on Scope
and Program referred the proposal back to CMDCIJR for further review, with the request that
CMDCIR return at the appropriate time with more information on potential state legislation on
pretrial bail reform.

In May 2017, CMDCIR received from then-Uniform Law Commission Fellow Mary L.
Shelly a memorandum regarding “Bail Reform/Alternatives to Bail.” In her introduction to the
topic Ms. Shelly wrote:

It is difficult to defend the use of money bail on its merits. Decades of research show that
the pervasive use of money bail in the criminal justice system harms low- income
defendants and their communities as well as defendants of color and their communities,
and pretrial incarceration for nonpayment of bail increases both negative outcomes for
defendants as well as burdens on taxpayers and criminal justice budgets.



In January 2018, the ULC Committee on Criminal Justice Reform asked the Committee on
Scope and Program to report on the research it had conducted regarding the kinds of provisions
that might be incorporated in an act on alternatives to bail. Thereafter, the Committee on Scope
and Program recommended to the Executive Committee that a Drafting Committee be formed.
The language of the CMDCRIJ recommendation upon which Scope and Program acted is as
follows:

...[TThe Committee feels that [the “Alternatives to Bail proposal’” dated December 13,
2013, attached to its Report and Drafting Committee Recommendations to Scope and
Program, dated June 15, 1917] provides a strong basis and foundation of policies that
should be incorporated into the drafting of a uniform act in the subject area.

On January 19, 2018, the Committee on Scope and Program voted to “recommend to the
Executive committee that a Drafting Committee on Alternatives to Bail be formed,” and, on
January 20, 2018, the Executive Committee approved that recommendation.

Thereafter, President Ramasastry appointed the members of the Drafting Committee. It has
conducted four in person meetings, one Zoom meeting, two meetings by phone, and used a
subcommittee to assist in advancing the drafting of language to refine alternatives and articulate
the choices the Commissioner members have made regarding the topic.

The Drafting Committee presented its then-current draft of the Act to the Committee of the
Whole during the Conference’s annual meeting in Alaska in July 2019, and received numerous
and welcome comments on that draft. The Drafting Committee considered all of those comments
and suggestions at its meeting in Washington in December and incorporated many, in sum and
substance, into the draft that the Drafting Committee presents to the Conference now.

During its discussions, the Committee concluded that the Act should be renamed, and the
Executive Committee approved the request.

The Drafting Committee now being presents to the Conference an Act that addresses the
charge it was given.

In preparing this Act, the Drafting Committee has benefitted from comments by observers,
including representatives of the Pew Research Center, the National Conference of State
Legislatures, the National Center for State Courts, the American Civil Liberties Union, the
Southern Poverty Law Center, the National Sheriffs’ Association, the District of Columbia Pretrial
Services Agency, and the ABA Criminal Justice Section Pretrial Justice Committee.

III. Summary of Contents

The Act creates a comprehensive procedural framework for release and detention
determinations after arrest. It also includes an optional Article to guide arrest and citation practices
(Article IT). The Act’s procedural schema for pretrial custody determinations is intended to replace
a state’s existing statutory law governing pretrial release and detention, except for preexisting
statutes regulating certain specified collateral matters.



The Drafting Committee has taken this comprehensive approach because the twin problems
plaguing the bail system cannot be addressed by more piecemeal interventions. In order to ensure
that courts do not needlessly detain a person who cannot post a secured bond, it is essential to (1)
stipulate what the court may do in lieu of requiring the bond, (2) when—if ever—the court is
authorized to impose a secured bond that the accused person cannot pay, and (3) when—if ever—
the court is permitted to order the accused person to be detained outright. Commentators and courts
uniformly agree, furthermore, that an order of pretrial detention requires greater procedural
protections than an order of pretrial release. In sum, it is impossible to restrict the use of money
bail without prescribing standards and procedural rules for alternate methods of pretrial release
and detention. States across the nation have begun to reckon with this reality; several have already
undertaken wholesale pretrial reform.!” The Drafting Committee perceived a need for a well-
considered statute that could meet the states’ interests in comprehensive restructuring.

Following the optional Article guiding arrest and citation practices, the Act requires every
arrested person to be brought before a judicial officer within forty-eight hours of arrest for an initial
appearance that the Act calls a release hearing (§ 301). This appearance corresponds to what, in
current practice, may be called the “initial appearance,” “first appearance,” “bail hearing,” etc.,
and it may be combined with a probable-cause determination or arraignment, as is already common
practice. At the release hearing, the court must determine by clear and convincing evidence
whether the accused person is “likely” to engage in any of certain stipulated behaviors that unduly
threaten public safety or the administration of justice (§ 303). If not, the person must be released
on recognizance (§ 304(a)). If so, the court must determine the least-restrictive method to
“satisfactorily address” the risk, taking into consideration the possibility that non-restrictive
measures—practical assistance or supportive services—may be beneficial or even sufficient (§§
305-07). As a general matter, the Act prohibits financial conditions of release that the defendant
cannot meet (§ 307).

The Act anticipates that a minority of defendants will present so great a risk that pretrial
detention or unaffordable bail is warranted. Courts may temporarily hold these defendants in
advance of a detention hearing (§ 308). The Act then establishes substantive and procedural
standards for an order of pretrial detention, or any other order that results in continued detention
(§§ 401-03). These standards are critical because, as the Supreme Court has long recognized,
“[fJreedom from imprisonment—from government custody, detention, or other forms of physical
restraint—Ilies at the heart of the liberty that Clause protects.”'® Although the Court has not clearly
articulated the due process requirements for an order of pretrial detention, it did endorse the robust
limitations required by the federal Bail Reform Act of 1984.! This Act broadly adopts those
limitations, requiring a court that is contemplating an order of detention (or its functional
equivalent) to hold an adversarial hearing and prohibiting detention unless the court finds by clear
and convincing evidence that detention is necessary (§§ 402-03). The Act requires courts to hold
this detention hearing within seventy-two hours of the release hearing, absent good cause for
continuance (§ 401).

The Act’s two principal Articles prescribe the two hearings: the release hearing in Article
IIT and the detention hearing in Article IV. Some jurisdictions may prefer to combine the hearings
and make final detention determinations at initial appearances. This more streamlined approach is
consistent with the Act, so long as courts adhere to the substantive and procedural rules for any
order that results in detention.



Consistent with prevailing law, the Act authorizes a court to modify orders of pretrial
release or detention at any time, provided that the court complies with the relevant standards and
criteria (§§ 501-02). The Act does not alter existing law relating to victims’ rights, forfeiture of
bonds, or time limits for adjudication (§103).

Finally, we note the following additional aspects of the Act:

= Bail. The Act avoids the word “bail” entirely, because it has a range of conflicting
meanings and usages in contemporary law and practice (see Comment to § 101).

= Risk assessment and management. The Act requires courts to both assess and manage
pretrial “risk.” But not every kind or degree of risk justifies infringements on pretrial
liberty. The Act therefore strives to articulate both the particular adverse events and
the probability of their occurring that might justify some restriction of an accused
person’s liberty. The Act contemplates that pretrial services agencies and/or actuarial
risk assessment tools might inform judicial assessments, but the Act does not require
either one (see §§ 303-08, 401-03 and Comments).

= Absconding versus nonappearance. The Act encourages courts to distinguish between
people who pose a risk of purposeful flight from justice (for whom measures like
passport confiscation, electronic monitoring, or even detention might be justified) and
people at risk of failure to appear because of logistical or cognitive barriers (see §§ 103,
303 and Comments).

» Financial conditions. The Act strives to maintain the availability of financial conditions
when appropriate while ensuring that they never result in detention unless the
substantive and procedural criteria for detention are met (see §§ 307-08, 403 and
Comments).

IV. Other Major Issues

It is a daunting challenge to draft a Uniform Act in an area of law that is experiencing
sometimes dramatic and rapid change. To address this, the Act has undertaken to recognize trends
in pretrial practice and jurisprudence and incorporate some amount of flexibility on undecided
matters with potential constitutional implications. The following is a brief discussion of some of
these challenges.

Use of “bail schedules”. There is a robust body of recent jurisprudence finding that the use
of a secured bond schedule violates due process and equal protection when the schedule is the
primary mechanism of release.?’ The Eleventh Circuit Court of Appeals, however, has held that
the use of a secured bond schedule is constitutional where an indigent arrestee who cannot post a
pre-set bond is guaranteed an individualized hearing that results in release within forty-eight hours
of arrest.?! Notwithstanding the Eleventh Circuit holding, the Act does not provide for the use of
secured bond schedules at any stage. It does authorize the use of an unsecured bond schedule or
other mechanisms of “stationhouse release” that do not make release contingent on financial
resources (see § 203 and Comment).




Constitutional limits on timing for release hearings. There is no uniform federal or state
constitutional doctrine establishing the time within which an arrested person is entitled to a judicial
hearing. A number of courts, however, have held that a hearing within forty-eight hours of arrest
(the same deadline as for a probable-cause determination) satisfies due process.”> The Act
provides for a judicial hearing within forty-eight hours of arrest, but the Act brackets that time
requirement in contemplation that jurisdictions might adopt a different one, at the risk that a longer
duration may implicate constitutional concerns (see § 301 and Comment).

Counsel at first appearances. The Supreme Court has not yet determined whether a first
appearance is a “critical stage” of criminal proceedings, such that an arrested person has a Sixth
Amendment right to representation by counsel. A number of lower courts have recently held that
a first appearance is a critical stage for Sixth Amendment purposes, and there are sound
jurisprudential grounds for that conclusion given how the Supreme Court has characterized the
“critical stage” inquiry.?® At present, however, many jurisdictions do not provide counsel at first
appearances, and it would require a significant investment to do so. In recognition of the apparent
direction of the doctrine, the Act includes a provision establishing a right to counsel at the release
hearing, but, in light of present budgetary realities, it also brackets that provision such that a state
can elect not to adopt it—again, at the risk that not providing counsel at the release hearing may
implicate constitutional concerns (see § 302 and Comment).

Federal constitutional standards for pretrial detention. The Supreme Court has likewise
not determined definitively what process and substantive findings the federal Constitution requires
for a court to detain a defendant pending trial. In United States v. Salerno, the Court held that the
process and substantive findings required by the federal Bail Reform Act of 1984 were sufficient
to withstand a facial constitutional challenge, but the Court did not specify whether, or to what
extent, such standards are constitutionally required.?* However, given that most existing pretrial
detention regimes include standards very similar to the Bail Reform Act, and that an increasing
number of lower courts have found these standards to be mandated by due process, the Act adopts
approximately the same procedural scheme as the Bail Reform Act (except for the Bail Reform
Act’s often-criticized presumptions and burden-shifting provisions; see § 403 and Comment).

State constitutional limits on pretrial detention. Perhaps the most complex and significant
open question of constitutional law in the realm of pretrial release and detention is whether state
constitutions require the release of “bailable” defendants. Many state constitutions provide that
all arrested persons have a “right to bail on sufficient sureties,” with a narrow exception for those
charged with capital or other very serious felony offenses.?> The question is whether this right to
bail is a right to release—or whether a bailable defendant may be detained if the defendant cannot
produce a surety that is “sufficient.” In more practical terms, the question is whether the right to
bail translates to a right to “affordable bail” (or other guarantee of release) or just a right to have
the court authorize release on conditions that the court deems sufficient, whether the arrestee can
meet them or not. Neither state courts nor scholars have yet addressed this question thoroughly.?¢

The Act does not take a position on this issue. It provides for states to enumerate the
offenses (“covered offenses”) for which a person may be held in jail pending trial, either by virtue
of a direct detention order or as a result of a financial condition that the defendant cannot meet. If
a state’s constitution includes a right-to-bail provision that the state interprets as a right to release,



then the state must limit its “covered offenses” to those offenses that are excluded from the right
to bail. If a state’s constitution includes a right-to-bail provision, but the state does not interpret it
as creating a right to release, the state may enumerate its “covered offenses” independently of that
constitutional provision, and may, if it chooses, authorize unaffordable bail for some “bailable”
defendants (see §§ 102, 308, 403 and Comments).
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