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PART 1. GENERAL PROVISIONS

§ 2A-101. SHORT TITLE.
This [Article] shall be known and may be cited as

the Uniform Commercial Code - Leases.

SECTION § 2A-102. SCOPE.

(a) Unless the context otherwise requires, TFthis

[Article] applies to any:

(1) transaction, regardless of form, that

creates a lease of goods, including a contract in which

a lease of goods predominates; and

(2) claim that the goods supplied under a

contract in which a lease of goods does not predominate

fail to conform to the terms of the contract.

(b) If a transaction involves information and

goods that are not copies of the information or

documentation pertaining to the information, this

[article] applies to the aspects of the transaction and

their performance and rights in the goods, but [Article]

2B applies to the aspects of the transaction involving

the information and copies or documentation of the

information.

Drafting Comment

The 2A Committee decided that 2A should follow the
revised Article 2 Scope Section (2-103) but omit 2-
103 (a) (3) and (c).



§ 2A-103. DEFINITIONS AND INDEX OF DEFINITIONS.

(a) In this [&Aaticle] umtess the cTomrtext

Otherwise Ireguires:

(T =Y :

=) Buyer T ordinary CTOUrse OUf DUSInEss:

MEdTS d PersSOIl WHO 11T good faltin armd withiout Kmowiedge

theat—the sate to T for TertTs IIT vIiotatiomr of the

]

OWITET SHIpP rIgits Or Security IITterest or reasenotrd

el

TITterest of a third party I the goods, pbuys 11T Ordirnary

COUTrSE IO & PErSOl 1T CIEe DUSINESS Of Seriing goods of

theat—kImdbutdoes ot Inciude g pPawlproker. — Buying™

may Ppe for Tasir or by exXchange of other property or o

SECUTred Or UIISECUIred Credit amrd Irnciudes TeECEIVITg goods

Ttie urnder g pre—exXIisting comrmtract for

T

OTr JOCUmEeITts ot

Sate pbut does nmot Inctrude a transfer T butlrk or as

Security for or 1T total Or partiatr satisfactiomr of 4

I

moTrey debts

(b) "Cancellation"—occurs—whrerr means an act by

either party puts—am which ends to—the a lease contract

for because of a default by the other party.

(c) "Commercial unit" means such a unit of goods
as by commercial usage is a single whole for purposes of
lease and division of which materially impairs its
character or value on the market or in use. A
commercial unit may be a single article, as a machine,
or a set of articles, as a suite of furniture or a line

of machinery, or a gquantity, as a gross or carload, or



any other unit treated in use or in the relevant market
as a single whole.

(d) "Conforming" goods or performance under a
lease contract means goods or performance that are in
accordance with the obligations under the lease
contract.

(e) "Consumer lease" means a lease that a lessor
regularly engaged in the business of leasing or selling
makes to a lessee who is an individual and who takes
under the lease primarily for a personal, family, or
household purpose, i1if the total payments to be made
under the lease contract, excluding payments for options

to renew or buy, do not exceed $

L\ 11 J 1 Nl -l - . .
tLl) radult Imnedllrls wroligtutl 4dC¢tit, OIllLssS Lol

] ul ul el i -
prcdcdil, o deldultt.

(xx) "Electronic agent" means a computer

program designed, selected, or programmed by a party to

initiate or respond to electronic messages or

performances without review by an individual. An

electronic agent acts within the scope of its agency if

its performance is consistent with the functions

intended by the party who utilizes the electronic

agent."

(xx) "Electronic message" means a record

generated or communicated by electronic, optical, or

other analogous means for transmission from one




information system to another. The term includes

electronic data interchange and electronic mail.

(xx) "Electronic transaction" means a

transaction in which the parties, or their

intermediaries, contemplate that an agreement may be

formed through the use of electronic messages or

responses, whether or not either party anticipates that

the information or records exchanged will be reviewed by

an individual.

(g) "Finance lease" means a lease with respect to
which:
(1) the lessor does not select, manufacture,
or supply the goods;
(ii) the lessor acquires the goods or the
right to possession and use of the goods in connection

with the lease or, in the case of goods that have been

previously leased by the lessor, in connection with

another lease; and

(1id) one of the following occurs:
(A) the lessee receives a copy of the

contract by which the lessor acquired, or proposes to

acquire, the goods or the right to possession and use of
the goods Dbefore signing the lease contract ;
(B) the lessee's approval of the

contract or of the general contract terms under by

which the lessor acquired or proposes to acguire the




goods or the right to possession and use of the goods is
a condition to effectiveness of the lease contract;

(C) the lessee, before signing the
lease contract, receives an accurate and complete
statement designating the promises and warranties, and
any disclaimers of warranties, limitations or
modifications of remedies, or liquidated damages,
including those of a third party, such as the
manufacturer of the goods, provided to the lessor by the
person supplying the goods in connection with or as part
of the contract by which the lessor acquired the goods
or the right to possession and use of the goods; or

(D) i1f the lease is not a consumer lease,
the lessor, before the lessee signs the lease contract,
informs the lessee in writing (a) of the identity of the
person supplying the goods to the lessor, unless the
lessee has selected that person and directed the lessor
to acquire the goods or the right to possession and use
of the goods from that person, (b) that the lessee is
entitled under this Article to the promises and
warranties, including those of any third party, provided
to the lessor by the person supplying the goods in
connection with or as part of the contract by which the
lessor acquired the goods or the right to possession and
use of the goods, and (c) that the lessee may

communicate with the person supplying the goods to the



lessor and receive an accurate and complete statement of
those promises and warranties, including any disclaimers
and limitations of them or of remedies.

Drafting Comment

The charges shown in the definition of finance
lease were suggested by Jim White. Several people had
noted that finance lessors perhaps should be able to
have that statute as to goods which come back from the
original lessee either because of default by the lessee,
or at the end of the lease term. However, at a
discussion with about 20 members of the Leasing
Subcommittee of the UCC Committee of the Business Law
Section at the ABA meeting in Atlanta, there was no
support for giving finance lease status to the second
lease. Incidentally, no one there, apparently,
structures deals to fit the definition of finance lease.

However, the Ed. Huddleston-Equipment Leaseing
Association memorandum (ELA memorandum) urges the White
revision, plus some additional revisions discussed on
page 8 of the ELA memorandum.

(xx) "Good faith" means

(h) "Goods" means all things that are movable
at the time of identification to the lease contract, or
are fixtures (Section 2A-309), but the term does not
include money, documents, instruments, accounts, chattel
paper, general intangibles, or minerals or the like,
including oil and gas, before extraction. The term also

includes the unborn young of animals.

. “Trrstattmernt Tease corntracttearnrs s a

Tegse conmtract that authorizes Or IEgUires LIl _WHITH the

terms require Or the CIlircumstances permit the detivery

ofgoods I Separate 1TorsS LU De Separdatery accepted;



|

EVerr thougin ITf the ITedse CONtract IEqUIires PayIEelrt Otier

tham T Instatiments Or COonmtains d CTrause “edcil Oetivery

TS a Sepdarate fease’or ITtsS equivarerrts
Drafting Comment

Definition (i) moved to 2A-510, following Article 2.

(3) "Lease" means a transfer of the right to
possession and use of goods for a term in return for
consideration, but a sale, including a sale on approval
or a sale or return, or retention or creation of a
security interest is not a lease. Unless the context
clearly indicates otherwise, the term includes a

sublease.

‘Tease agreementtmeEarrs the bargatiT, Wit

—
R
~}

TESpeECt to the tease, of the Iessor and the tessese In

fact—as founmd—TImr their fTanguage or Py ImpIiicatiornr from

Other CTIrcumstances IIICIuding CoOUrse Of dedliing Or USage

of trade or Tourse Of pPerformance as provided I thTs

T

Articie. Umress the context creariy Iadicates

otherwise, the Ctermr Icliudes a SUbIedse dagIrecemeTt-

‘Tease cormrtracttmearrs the totatr—tTegat

—
H
~}

oI TgatIon that results fIom the tease dyreemernrt as

] il

gffected by this Articie arrd any Other appiicabte rures

T

el -l -l
OL I1Tdw. UITL

Ssthe cTontext Cclrearty Irmdicates Otherwise,

(

the—term Inctiudes a Subtease Ccorrtracts
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Drafting Comment
At the coordinating meeting, it was suggested that

the two above definitions be moved to Article 1. It is
probably not necessary that those two definitions
specifically refer to subleases; the definition of lease
does so, and is probably sufficient to bring subleases
fully within the act.

(m) "Leasehold interest" means the interest
of the lessor or the lessee under a lease contract.

(n) "Lessee" means a person who acquires the
right to possession and use of goods under a lease.

Unless the context clearly indicates otherwise, the term

includes a sublessee.

o) ‘Fessee T ordirnary CTOUrse Uf DUsSIness:

MEdTS d PersSOIl WHO 11T good falitin armd withiout Kmowiedge

9

that—the tTease to hIm for her—IsS 11T vIoratriomr of the

]

OWITET SHIpP rIgits Or Security IITterest or reasenotrd

el

TITterest of a third party I the goods teases I

OTrdITary COUTrSE IO & PEISONT 11T the DUSINESS Of Seillilng

O ITeasing goods Of that KInmd but does ot Incrude

PawWpDIroKer .  heasing may be foOr CTasiT Oor Dy EXCharnge of

Other pProperty Or O SECUIred Or UIISECUred Credit ard

ITTTCIudes TECelvIg gJoods Or JQOUCUMEnTts of tIitie umder <

Pre—exXIsting tedase Contract but does ot Irncrude

tramrsfer T bulk Oor as Security foOr Or IIT total oOr

partiar satisfactionr of a money depts
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Drafting Comment

Definition (o) 1is to be left to Article 1.

(p) "Lessor" means a person who transfers the
right to possession and use of goods under a lease.
Unless the context clearly indicates otherwise, the term
includes a sublessor.

(q) "Lessor's residual interest" means the
lessor's interest in the goods after expiration,

termination, or cancellation of the lease contract.

T FremrtTmearrs g Chiarge agalinst Or IITterest

T goods to SEecUure paynent of o deptor performance of

T oD I TgatIon, Ut the term does ot Iciude a SeCurity

(s) "Lot" means a parcel or a single article
that is the subject matter of a separate lease or
delivery, whether or not it is sufficient to perform the
lease contract.

(xx) A party "manifests assent" to a record

if, after having an opportunity to review the terms of

the record, the party engages in conduct that under the

circumstances constitutes acceptance of the terms of the

record and the party had an opportunity to decline to

engage in the conduct.

12



(t) "Merchant lessee" means a lessee that is
a merchant with respect to goods of the kind subject to
the lease.

(xx) A party has an "opportunity to review" a

record i1f the record is made available in a manner

designed to call the terms to the attention of the party

before assent to the record or is provided in such a

manner that the terms will be conspicuous in the normal

course of initial use or preparation to use the goods.

Drafting Comment
2A probably should have the "opportunity to review"
concept, but the last phrase is troublesome in the goods
lease context. Should a lessee be bound by terms which
he first discovers "in the normal course of initial use
or preparation to use the goods." Of course, the same
issue exists in Article 2.

(u) "Present value" means the amount as of a
date certain of one or more sums payable in the future,
discounted to the date certain. The discount is
determined by the interest rate specified by the parties
if the rate was not manifestly unreasonable at the time
the transaction was entered into; otherwise, the
discount is determined by a commercially reasonable rate

that takes into account the facts and circumstances of

each case at the time the transaction was entered into.

(] 4 1

PurchiaseIrnciudes takIing Dy Saie,;

)

Teagse, mortgage, SeCcUurity IITterest, piedye, gIift, or 4y

13



other votluntary trarrsaction Creating aIl IITterest 11T

goods~
Drafting Comment

The above definition is left to Article 1.

(xx) "Record" when used as a noun, means

information that is inscribed on a tangible medium or

that is stored in an electronic or other medium and is

retrievable in perceivable form.

(xx) "Sign," when used as a verb, means to

identify a record by means of any symbol executed or

adopted by a party with present intention to

authenticate the record. "Signed" has an analogous

meaning. An electronic record is a signed record if a

method of authentication identifying the originator of

the record and indicating the originators approval of

the information contained therein is used and that

method has been agreed on between the parties or was as

reliable as appropriate for the purpose for which the

record was generated or communicated in light of all the

circumstances.

(xx) "Standard form" means a record prepared

by one party in advance for general and repeated use

that substantially contains standard terms and was used

in the transaction without negotiation of, or changes

in, the substantial majority of the standard terms.

14



Negotiation of price, gquantity, time of delivery or

method of payment does not preclude a record from being

a standard form.

(xx) "Standard terms" means terms prepared in

advance for general and repeated use by one party and

use without negotiation with the other party.

(w) "Sublease" means a lease of goods the
right to possession and use of which was acquired by the
lessor as a lessee under an existing lease.

(x) "Supplier" means a person from whom a
lessor buys or leases goods to be leased under a finance
lease.

(y) "Supply contract" means a contract under
which a lessor buys or leases goods to be leased.

(z) "Termination" occurs when either party
pursuant to a power created by agreement or law puts an
end to the lease contract otherwise than for default.

(b) Other definitions applying to this Article

and the sections in which they appear are:

"Accessions". Section 22A-310(a).

"Construction mortgage". Section 2A-309(a) (4).
"Encumbrance". Section 2A-309(a) (5).
"Fixtures". Section 2A-309(a) (1).

"Fixture filing". Section 2A-309(a) (2).
"Purchase money lease". Section 2A-309(a) (3).

15



(c) The following definitions in other Articles
apply to this Article:

"Account". Section 9-106.

"Between merchants". Section 2-104(3).

"Buyer". Section 2-103(1) (a).

"Chattel paper". Section 9-105(1) (b).

"Consumer goods". Section 9-109(1).

"Document". Section 9-105(1) (f).

"Entrusting". Section 2-403(3).

"General intangibles". Section 9-106.

"Good faith". Section 2-103(1) (b).

"Instrument". Section 9-105(1) (1) .

"Merchant". Section 2-104(1).

"Mortgage". Section 9-105(1) (7).

"Pursuant to commitment". Section 9-105(1) (k).

"Receipt". Section 2-103(1) (c).

"Sale". Section 2-106(1).

"Sale on approval". Section 2-326.

"Sale or return". Section 2-326.

"Seller". Section 2-103(1) (d).

Drafting Comment

The citations to other articles have not been
corrected to the revised versions.

16



(d) In addition, Article 1 contains general
definitions and principles of construction and

interpretation applicable throughout this Article.

§ 2A-104 TEASES— TRANSACTIONS SUBJECT TO OTHER LAW.

|

(a) A—teagse.arthough transaction subject to this

[&Harticle], is also subject to any applicable:

(1) federal law to the extent that it governs

the rights of parties to, and third parties affected by,

the transaction;

(2) certificate of title statute of this
State: (list any certificate of title statutes covering
automobiles, trailers, mobile homes, boats, farm
tractors, and the like);

(3) certificate of title statute of another
jurisdiction (Section 2A-105); or

(4) consumer protection statute law of this

State.,Torfimar Tonsumer protectior decIisIon Of a CTourt

of—this—State exIsting o the effective date of thTs
Articter
(b) In case of conflict between this Article,

other than Sections 2A-105, 2A-304(c), and 2A-305(c),

and a law statute ordecistomrreferred to in subsection
(a), the statute or decision controls.
(c) Failure to comply with an applicable law has

only the effect specified therein.

17



§ 2A-105. TERRITORIAL APPLICATION OF ARTICLE TO

GOODS COVERED BY CERTIFICATE OF TITLE.
Subject to the provisions of Sections 2A-304 (c)

and 2A-305(c), with respect to goods covered by a
certificate of title issued under a statute of this
State or of another jurisdiction, compliance and the
effect of compliance or noncompliance with a certificate
of title statute are governed by the law (including the

conflict of laws rules) of the jurisdiction issuing the

certificate until the earlier of (a)—Surrernrder ofthe

certificate, the time the certificate becomes

ineffective under the law of that jurisdiction or (b)

fourmornths after —the goods—are removed from that

JuUrsdIctionr amd thereafter ottt a Tew Certificate ot

titie Ts Issued by another jurisdriction _the time the

goods become covered subsequently by another certificate

of title from another jurisdiction.

Drafting Comment

2A-105 is conformed to the new rules of Article 9.

§$ 2A-106. LIMITATION ON POWER OF PARTIES TO CONSUMER
LEASE TO CHOOSE APPLICABLE LAW AND JUDICIAL FORUM.
(a) If the law chosen by the parties to a
consumer lease is that of a jurisdiction other than a

jurisdiction in which the lessee resides at the time the

18



lease agreement becomes enforceable or within 30 days
thereafter or in which the goods are to be used, the
choice is not enforceable.

(b) If the judicial forum chosen by the parties
to a consumer lease is a forum that would not otherwise
have jurisdiction over the lessee, the choice is not
enforceable.

Drafting Comment

The ELA memorandum, page 10, asks that this
section specifically state that choice of law/forum
selection clauses are valid in commercial leases.
Choice of law is dealt with in 1-105, and probably
should not be separately addressed in Article 2A.
Article 1 presently does not deal with forum selection.

Probably that issue should be dealt with, if at all, in
Article 1, not in 2A.

AFTER DEFATUET ANy Tlrainr or rIght arising out of am

grtegeddefauit or pPreacitr of warranty may pe discharged

TIT WHOITE Or 1T Part WItIoOUt COMSIOEeration Dy & WIICTCEen

WaIVET O IEUCIdCIoNn SIgned amd detivered oy the

Fggrieved party-

2A-108. UNCONSCIONABILITY.

(a) If the court as a matter of law finds a lease
contract or any clause of a lease contract to have been

unconscionable at the time it was made or was induced by

unconscionable conduct, the court may refuse to enforce

the lease contract, or——Ttmay enforce the remainder of

the lease contract without the unconscionable clause, or

19



Ttmay—so limit the application of any unconscionable
clause as to avoid any unconscionable result.

(b) With respect to a consumer lease, if the

court as a matter of law finds that—a tease comrrtractor

dITy CTIause Uf & I8dSe CONMtract Nas peerr Imduced oy

UrrConTsCcIonaote corrduct—or that unconscionable conduct
has occurred in the collection of a claim arising from a
lease contract, the court may grant appropriate relief.

(c) Before making a finding of unconscionability
under subsection (1) or (2), the court, on Ttsowno

motion or—that of a party or its own motion, shall

afford the parties a reasonable opportunity to present
evidence as to the setting, purpose, and effect of the
lease contract or clause thereof, or of the conduct.
(d) In an action in which the lessee claims
unconscionability with respect to a consumer lease:

(1) If the court finds unconscionability
under subsection (1) or (2), the court shall award
reasonable attorney's fees to the lessee.

(2) If the court does not find
unconscionability and the lessee claiming
unconscionability has brought or maintained an action he
[or she] knew to be groundless, the court shall award
reasonable attorney's fees to the party against whom the

claim is made.
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(3) In determining attorney's fees, the
amount of the recovery on behalf of the claimant under

subsections (a) and (b) is not controlling.

2A-109. OPTION TO ACCELERATE AT WILL.

(a) A term providing that one party or his [or
her] successor in interest may accelerate payment or
performance or require collateral or additional
collateral "at will" or "when he [or she] deems himself
[or herself] insecure" or in words of similar import
must be construed to mean that he [or she] has power to
do so only i1if he [or she] in good faith believes that
the prospect of payment or performance is impaired.

(b) With respect to a consumer lease, the burden
of establishing good faith under subsection (1) is on
the party who exercised the power; otherwise the burden
of establishing lack of good faith is on the party

against whom the power has been exercised.

PART 2. FORMATION AND CONSTRUCTION OF LEASE CONTRACT

§ 2A-201.—STATUTEOF FRAUGDS NO FORMAL REQUIREMENTS.

(t— A& fTeagse corntract s ot enforceapte by way Ot

gCctIomr or deferse urnresss
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{(a)—the totat paymernts to be made urnder—the

Tegse Tonmtract, exXCtiuding pPayments Lo OpLCIons tO TEelEw

k] u 47 ol raWaWal
or puy, dre 1gss Llildil 1, UUU, OL

{tbr—there ITs a writing, SIgned Dy the party

IS T WHOm ENfOrCeEmEnTt IS SOuUgt Or Dy Chat party ™ s

guthiorized agernt, SuffIcIient to Irmdicate tiiat a tease

COMTCTIact as Peell made DeEtweell the parties ard to

desTcribe the goods ITeagsed anmd the ITedase Cerm.

L\ . ¥ ul . W Nl -l ul ul el ]
{27 ATy JdesCLIPLIOIN Ol I1&€4das5cU ygooUs OL OL LIIT

Tease termm s suffictiernt amd satisfIes subsectIon

), whethrer or ot Tt TS Specific, If 1L IEasSonapty

1

Tdentifies what TS descriped:

(3 A wWriting IS ot ISufficIiernt pecause Tt

OMITS Or INCOIrTrectly States g Cermm agresed upolT, put tire

Tease contract—Ts ot enforceapte urrder SuUpSectIon

b Pbeyorrd—the tease term and the quantity of goods

SHowIT T the wWrIitirg-

4 A Teagse cortract that does ot satIisty the

TEqUITENENtS Of SUDSEeCtIon (1), DUt WIcI IS vatid I

Other respects, IS enforceaoties

ta—Tf the goods are to pbe speciatly

manufacturedor obtalinmed for thie tessee arrd are 1ot

Sultabtie for tease Or Sdie O Others 1T the Ordinary

CouUrse of the tesSsSor s DuUSIness, and the tessor;, before

Totice of repudiatIion IS rEeCelved arrd urmder

CIrcumstances that reasonapty ITndicate that the goods
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are for the Iessee, has made elther a substamrtiat

beginmming of thelir manufacture Oor COmmItmerts for Cire T

procur SIeTTT 4

(b the party againmst whom enforcemernt s

SOUgTt admits TIT that party s predading, testImorry oOr

4 ]

otherwise IIT Ccourt that a tease Contract was made, Dut

thre——tease comrmtract TS ot enforceabre urder tirts

ProOvVISION DEyOTd the quantity Of goods admitted; or

4

{Cr—wItihT respect to goods that ave Deen

TECEIVEd aIrd aCcCeEpLeEd Dy the ITesSsee-

The—tease term urmder g tTease corrtract

~}

e
[N}

referred—to TIT Subsectiomr (4TS

ta—Tf there s a writing sIigrned by the party

L

4 (]

IS T WHOm ENfOrCeEmEnTt IS SOuUgt Or Dy Chat party ™ s

guthorized agent SpecliiyIing the ITedse Cerm, Cie term SO

SpecIfied;

(b the party againmst whom ernrforcemernt s

SOUgTt admits TIT that party s preading, testimory, OT

otherwisSe IIT Court 4a fease term, the termmr so admitted;

or

(C)—a reagsornabte tease term.

(a) A lease contract or modification thereof is

enforceable, whether or not there is a record signed by

a party against whom enforcement is sought, even if the

contract or modification is not capable of performance

within one vear after its making.
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(b) The affixing of a seal to a record evidencing

a lease contract or an offer does not make the record a

sealed instrument. The law with respect to sealed

instruments does not apply to the contract or offer.

Drafting Comment

The ELA memorandum, page 12, makes a strong
argument in favor of retention of the statute of frauds
for leases.

An argument they make is that, similar to the situation
in Article 9, a writing requirement protects third
parties who deal with the goods from a false claim that
the possessor was merely a lessee. How do you assess
that argument? Can a convincing case be made that there
are sufficient differences between leasing transactions
and sales transactions that the statute of frauds should
be retained for leases even if abolished for sales?

§ 2A-202. FINAL WRITTEN EXPRESSION: PAROL OR

EXTRINSIC EVIDENCE. Terms witir respect to on which the
confirmatory memoranda of the parties agree or which are
otherwise set forth in a wrritimg record intended by the

parties as a final expression of their agreement with

respect to suchrterms—as are the included thereimr terms
may not be contradicted by evidence of amy prrIor a
previous agreement or uf a contemporaneous oral

agreement. Pput However the terms may be explained or

supplemented by evidence of:

(1) by course of dealing, or usage of trade or

by—course of performance; and

(2) by evidence of comnststent noncontradictory

additional terms unless the court finds that the writzIrg
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record totrave been was intended afsou as a complete and

exclusive statement of the terms of the agreement.

The affixing of o seatr o a WIlting evigencing

Tease contract—or amr offer to enter InTto a tease

CONMtract does Tt Terder the WIiting d Sedied IITStIrumerTt

g the Taw Wit Tespect to Seagied IS tIuments doues TIot

tre—Tease corntract—or—offer-:

T

-l -
dppry CO

]

§ 2A-204. FORMATION IN GENERAL.
(a) A lease contract may be made in any manner
sufficient to show manifest agreement, including by

offer and acceptance and conduct by of both parties

wirithi recognizesing the existence of @ the lease
contract.

(b) If the parties so intend, &#an agreement

sufficient to comstitute make a lease contract may be

found atthough even if the momernt time of—Tts makIinmg TS

urdetermitted when the agreement was made cannot be

determined, one or more terms are left open or to be

agreed upon, or standard terms in the records of the

parties do not otherwise establish a contract.

|

(c) —Atthoughrorme or more terms are teft opern, <

Tease contractdoes ot fart for IrdefinTteness T the

parties trave Irmtended to make a fease contract ara If a
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contract is made and one or more terms in the agreement

are left open, the contract does not fail for

indefiniteness if there is a reasonably certain basis

for giving an appropriate remedy.

(d) Language in a standard form or a standard term

which conditions the intention of that party to be bound

upon further agreement by the other party must be clear

and conspicuous.

Drafting Comment
My notes indicate that the Drafting Committee agreed at
the April meeting that the references to "standard forms
or standard terms" in the Article 2 section should not
be included. But, since the Committee did decide to
include 2-206 on standard forms and standard terms
should not these references be included? I have
included them in this draft.
§ 2A-205. FIRM OFFERS.

An offer by a merchant to lease goods to or from
another person made in a signed wrrtimg record that by
its terms gives assurance Tt the offer will be held open

is not revocable for lack of consideration during the

time stated. or; TIf no time is stated, the offer is

irrevocable for a reasonable time;Pput—TIm Mo evert may

thepertod—of Trrevocapitity not to exceed 3 months.

ATy SUCIT CEIT Of aSSUrdrice Ol & oI Suppried by tire

offeree must Pbe Separatetly SIgned by the offeror-
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A term of assurance in a record supplied by the offeree

is ineffective unless the offeree manifests assent to

the term.

2A-206. OFFER AND ACCEPTANCE IN FORMATION OF LEASE
CONTRACT.

(a) Unless otherwise unambiguously indicated by
the language or circumstances, an offer to make a lease
contract must be construed as inviting acceptance in any
manner and by any medium reasonable in the
circumstances.

(b) If the beginning of a requested performance
is a reasonable mode of acceptance, an offeror who is
not notified of acceptance within a reasonable time may

treat the offer as having lapsed before acceptance.

§ 2A-206A STANDARD FORM RECORDS

(a) If all of the terms of a contract are

contained in a record which is a standard form or

contains standard terms and the party who did not

prepare the record manifests assent to it by a signature

or other conduct, that party adopts all the terms

contained in a record as part of the contract except

those terms that are unconscionable.

(b) A term in a record which is a standard form or

which contains standard terms to which a consumer has
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manifested assent by a signature or other conduct is not

part of the contract if the consumer could not

reasonably have expected it unless the consumer

expressly agrees to the term. In determining whether a

term is part of the contract, the court shall consider

the content, language, and presentation of the standard

form or standard term.

(c) a term adopted under subsection (a) becomes

part of the contract without regard to the knowledge or

understanding of individual terms by the party assenting

to the standard form record, whether or not the party

read the form.

§ 2A-206B ELECTRONIC TRANSACTIONS: FORMATION.

(a) In an electronic transaction, if an electronic

message initiated by one party evokes an electronic

response by the other or its electronic agent, a

contract is created when the initiating party receives a

message manifesting acceptance.

(b) A contract is created under subsection (a)

even if no individual representing either party was

aware of or reviewed the initial message or response or

the action manifesting acceptance of the contract.

Electronic records exchanged in an electronic

transaction are effective when received in a form and at
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a location capable of processing the record even if no

individual is aware of their receipt.

(c) In determining when an electronic message sent

to another party is received by that party, the

following rules apply:

(1) If the recipient of the message, whether

or not recorded, has designated an information system

for the purpose of receiving such messages, receipt

occurs when the message enters the designated

information system.

(2) If the intended recipient has not

designated an information system for receipt of

electronic records, receipt occurs when the record

enters any information system of the intended recipient.

§ 2A-207. COURSE OF PERFORMANCE OR PRACTICAL
CONSTRUCTION.

(a) If a lease contract involves repeated
occasions for performance by either party with knowledge
of the nature of the performance and opportunity for
objection to it by the other party, amy a course of
performance accepted or acquiesced in without objection
is relevant to determine the meaning of the lease
agreement.

(b) Ttre =Express terms of a lease agreement, amd

amy course of performance, as wert as ary and course of
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dealing and usage of trade, must be construed whenever
reasonable as consistent with each other.7—Put— However,

if that construction is unreasonable, the following

rules apply:

(1) express terms control over course of

performance, course of dealing, and usage of trade;

(2) course of performance controls over both
course of dealing and usage of trade; and
(3) course of dealing controls over usage of

trade.

(c) Subject to—theprovistomsof Section 2A-208

O modTfIcatTor amad watver, course of performance is
relevant to show a waiver or modification of amry term
inconsistent with the course of performance.

Drafting Comment

This section will probably be moved to Article 1.

§ 2A-208. MODIFICATION, RESCISSION, AND WAIVER.

(a) Am good-faith agreement modifying a lease

contract meeds 1o is binding without consideration to b=

oimdig T

(27— A SIyned ITease agreement that exciudes

modTIfIcatIon Or TeSCISSION EXCEPL DYy d SIgIed Writirg

Mgy IOt e otherwise modIified Or rescinded, Pbut, ©XTCept

IS PDEtwWesT mMerChants, SUCIl d IeqUiTremennt O a oI
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SUPpIIed Dy & MEerCHant must Pe Separatety Sigrned Dy tire

other—party-

(b) Except in a consumer lease contract or as

otherwise provided in subsection (c¢), a contract that

contains a term prohibiting modification or rescission

except by a signed record may not be otherwise modified

or rescinded.

|

(3 Atthougir amr attempt—at modIfIcatTom oT

TESTISSION JdUES ot SatIisfty the requirements of

SubsSectIonr (27, Tt Mgy Operate as d Wadiver.

(c) A party whose language or conduct in

modifying or rescinding a lease contract is inconsistent

with a term requiring a signed record to modify or

rescind the contract may not assert the term if the

other party is induced to change its position reasonably

and in good faith.

(d) A party who has made g wWaliver affecting &

EXEeCUCOTry POrtIon Of a tedase Contract may retract the

wariver— Subject to subsection (c¢), a lease contract term

may be modified or rescinded by waiver. Language or a

course of performance between the parties is relevant to

show a waiver of any term inconsistent with that

language of course of performance. The waiver of an

executory portion of a contract may be retracted by

reasonable notification received by the other party that

strict performance witt e 1s required of any term
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waived unless the retractiom woulid Pbe unjust ITIm view oOf

g mMateriatr Clhange Of POSICION I ITeridalice Ol the Waiver.

waiver induced the other party to change its position

reasonably and in good faith.

§ 2A-209. LESSEE UNDER FINANCE LEASE AS BENEFICIARY
OF SUPPLY CONTRACT.

(a) The benefit of a supplier's promises to the
lessor under the supply contract and of all warranties,
whether express or implied, including those of any
third party provided in connection with or as part of
the supply contract, extends to the lessee to the extent
of the lessee's leasehold interest under a finance lease
related to the supply contract, but is subject to the
terms of the warranty and of the supply contract and all
defenses or claims arising therefrom.

(b) The extension of the benefit of a
supplier's promises and of warranties to the lessee
(Section 2A-209(1)) does not: (i) modify the rights
and obligations of the parties to the supply contract,
whether arising therefrom or otherwise, or (ii) impose
any duty or liability under the supply contract on the
lessee.

(c) Any modification or rescission of the supply
contract by the supplier and the lessor is effective

between the supplier and the lessee unless, before the
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modification or rescission, the supplier has received
notice that the lessee has entered into a finance lease
related to the supply contract. If the modification or
rescission is effective between the supplier and the
lessee, the lessor is deemed to have assumed, in
addition to the obligations of the lessor to the lessee
under the lease contract, promises of the supplier to
the lessor and warranties that were so modified or
rescinded as they existed and were available to the
lessee before modification or rescission.

(d) In addition to the extension of the benefit
of the supplier's promises and of warranties to the
lessee under subsection (a), the lessee retains all
rights that the lessee may have against the supplier
which arise from an agreement between the lessee and the

supplier or under other law.

§ 2A-210. EXPRESS WARRANTIES.

(a) In Sections 2A-210 through 2A-216A:

(1) "Damage" means all loss resulting from a

breach of warranty other than injury to a person or to

property other than the goods leased.

(2) "Goods: includes a component incorporated

in substantially the same condition in other goods.

(3) "Immediate lessee means a lessee in

privity of contract with the lessor.
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(4) "Remote Lessee" means a lessee from a

lessor in the distributive chain other than the lessor

or seller against whom a warranty claim is asserted.

() EXpress warrarnties Py the IeSsor are creaced

(b) Any affirmation of fact or promise made by

the lessor to the immediate lessee whrtthr that relates to

the goods and becomes part of the basisofthe bargaimn

agreement or any description of the goods or sample or

model that becomes part of the agreement creates an

express warranty that the goods will conform to the
affirmation, or promise, or description or that the
whole of the goods will conform to the sample or model.

To create an express warranty, Tit is not necessary to

threTcreattomr of amr express warranty that the lessor use

formal words, such as "warrant" or "guarantee," or that

thre—tessor have a specific intenttom to make a warranty.

(b Any descriptiomnr of the goods Wiicin TS made

trePasTs of the bargaill CTreates dil EXPIress

T

part—of

WaITanty Cihiat the goods witt Cconform to the descriptIiomn-

4

(C) ATy Sampie Or modetr tihat IS made part of the

basTsof the bargaim creates aIl eXpress warrdanty tiat

thewhote of the goods witl Cornform to the sampte OT

— (27
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(c) Any affirmation of fact, promise, description,

sample or model made or provided under subsection (b)

becomes part of the agreement unless the lessor

establishes that a reasonable person in the position of

the immediate lessee would either believe otherwise or

believe that anv affirmation, promise or statement made

was but—am affirmation merely of the value of the goods

or g statemert purportimged to be merely the lessor's

opinion or commendation of the goods. does ot Treate =

Warrancy-

(d) If the seller or lessor makes an affirmation

of fact or promise relating to or a description of goods

to a remote lessee through an authorized dealer or other

intermediary of the seller or lessor or through anvy

medium of communication to the public, including

advertising, the following rules apply:

(1) An obligation is created if the remote

lessee establishes that it knew of and was reasonable in

believing that the goods leased from another lessor in

the distributive chain would conform to the affirmation

of fact, promise or description made by the seller or

lessor.

(2) The obligation may be enforced by the

remote lessee as an express warranty directly against

the seller or lessor under this [article] subsection to

subsection (d) of Section [(2-318)]
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Drafting Comment
The ELA memorandum, pages 17-18, argues that 2A-
210 should remain as is and not follow revised 2-313.
§ 2A-211. WARRANTIES AGAINST INTERFERENCE AND
AGAINST INFRINGEMENT; LESSEE'S OBLIGATION AGAINST
INFRINGEMENT.

(a) Except in a finance lease and except as

provided in subsection(c), Fthere is in a lease contract

a warranty by a lessor that for the lease term no person

holds a claim to or interest in the goods tihrat—arose

from—am act—or omIsSsSIonr of the tessor;, other tham a

Clraimr by way Of IIIfringenernt or tire t1ike, which will
interfere with the lessee's enjoyment of its leasehold

interest. In a finance lease contract, except as

provided in subsection (c¢), there is a warranty by the

lessor that for the lease term no person holds a claim

or interest in the goods that arose from an act or

omission of the lessor which will interfere with the

lessee's enjoyment of its leasehold interest.

(b) Except in a finance lease there is in a lease
contract by a lessor who is a merchant regularly dealing
in goods of the kind a warranty that the goods are
delivered free of the rightful claim of any person by
way of infringement or the like.

(c) A warranty under subsections (a) or (b) may

be excluded or modified only by specific language or by
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circumstances giving the lessee reason to know that the

lessor purports to transfer only such right as the

lessor or a third party may have. Language in a record

is sufficient to exclude warranties under this section

if it is conspicuous and states "There is no warranty

against third party claims which may interfere with

lessee's enjoyment of his leasehold interest or against

infringement in this lease" or words of similar import.

(d) A lessee who furnishes specifications to a
lessor or a supplier statt holds the lessor and the

supplier harmless against any claim by way of

ITrrfrimgementor thie t1ke that arises out of compliance

with the specifications.

(e) A lessor's warranty under this Section, made

to an immediate lessee, extends to any remote lessee who

may be reasonably expected to lease the goods and who

suffers damage from breach of the warranty. The rights

and remedies of a remote lessee against the lessor for

breach of the warranty are determined by the enforceable

terms of the contract between the lessor and the

immediate lessee and this [article]]

Drafting Comment

The warranties under present 2A-211 are too
narrow. A non-finance lessor presently warrants only
against its own conduct which affects lessee's quite
enjoyment of the lease, and finance lessors seem to make
no warranty even against their own acts, though a court
could probably deal with that. I suggest that we ask
the executive committee to approve the change suggested
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by the above redraft. Present 2A-214(4) states the
rules for disclaimer of warranties under this section.

The ELA memorandum, page 19, argues that disclaims
of the warranty under this section should be effective

only if in writing. It also suggests adding from 2-
312 (a) (2) "and will not expose unreasonably expose the
lessee to a lawsuit." I did not adopt that language in

the revision because I thought it was sufficiently
covered by the warranty that there is no outstanding
interest "which will interfere with the lessee's
enjoyment of its leasehold interest."

New subsection (e) is bracketed because of doubt
whether it should be included.
§ 2A-212. IMPLIED WARRANTY OF MERCHANTABILITY.

(a) Except in a finance lease and subject to 2A-

214, a warranty that the goods witI e are merchantable

is implied in a lease contract if the lessor is a
merchant with respect to goods of that kind.

(b) Goods tTo be merchantable, goods, at a

minimum, must: beat—Teast —suchr =s

(1) pass without objection in the trade under

the agreed description—Im the fease agreement;

(2) in the case of fungible goods, are be of
fair, average quality within the description;

(3) =re be fit for the ordinary purposes for

which goods of that type description are used;

(4) run, within the variation permitted by the
lease agreement, of even kind, quality, and quantity

within each unit and among all units involved;
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(5) =re be adequately contained, packaged, and

labeled as the lease agreement or circumstances may

require; and
(6) conform to any promises or affirmations of
fact, if any, made on the container or label.

(c) Subject to 2A-214, ©Sother implied warranties

may arise from course of dealing or usage of trade.

§ 2A-213. IMPLIED WARRANTY,; OF—FITNESS FOR
PARTICULAR PURPOSE.

Except in a finance lease, if the a lessor at the

time the—Tease comtract—Is made of contracting has

reason to know of any particular purpose for which the
goods are required and that the lessee is relying on the

lessor's skill or judgment to select or furnish suitable

goods, there is Tmrthe tease cTomtract an implied
warranty that the goods witi—Pe are fit for that

purpose.

§ 2A-214. EXCLUSION OR MODIFICATION OF WARRANTIES.
(a) Words or conduct relevant to the creation of

or tending to exclude or modify an express warranty amd

WOTrds Or COomduct tending to megate Or ITimit a Warrdammty

must be construed wherever if reasonable as consistent

with each other;= but; sSubject to theprovistomrs of

Section 2A-202 om with regard to parol or extrinsic
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evidence, 1f such construction is unreasonable, words

excluding or modifying an express warranty are megation

Or rImitatiormr Is inoperative to that the extent. that

thre—cormrstructIonr TS unreasonapre.

LN\ o ul . . . ul N LN\ - | ul
(2 —SubJject to subsectiom (3), to exXciude or
1 - . | . ul - Wl ul - ul i | .
modIfy the ITmptied warranty Of merchantapbitity Or airy
. Wl . - | - N 1y ul . ul i | . 1y
part—of Tt the tarnguage must mertion ‘merchantabtitity™
ey a writing, arrd De CONSPICUoUsS.  SupJect to

SubsectIonr (3), o excrude or modify darny Impried

WaITaICy Of fItIEess the ©XCrUusIonr must Pe Dy a WILCtIIg

T De COISpPICcUoUsS .  Lalguage to exXCrude atri Tmpried

WaITanties Of fItess IS SuUfficient If Tt IS III WILitirng,

TS CONMSpPICUoUs aIld sStates, for exampre, - There Is 110

WaITanty Cihiat the goods witt be fIt for a particurar

(b) Except in a consumer lease, if langquage in an

agreement is construed to exclude or modify an implied

warranty, the following rules apply:

(1) Notwrithstanmdinmg subsectior (27, out

sub Tect to subsectTom (4), ta) unless the circumstances
indicate otherwise, all implied warranties are excluded

or modified by expressions like "as is," or "with all

faults," or by other language that Trr——ommon

urrderstarnding under the circumstances calls the lessee's

attention to the exclusion or modification of the

warranties and makes ptraim that there s 1o the implied
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warrantyies;Tf Im writirng ard corspicuous; have been
excluded or modified.

(2) Subiject to [2-206], language contained in

a record that excludes or modifies implied warranties is

sufficient to satisfy paragraph (1) in the following

cases:

(1) An exclusion or modification of the

implied warranty of merchantability is sufficient if the

language is conspicuous and mentions merchantability.

Conspicuous language that states "These goods may not be

merchantable or language of similar import is

sufficient,

(1ii) An exclusion or modification of the

implied warranty of fitness is sufficient if the

language is conspicuous. Conspicuous language that

states "There are no warranties that these goods will

conform to the purposes for which they are leased made

known to the lessor" or words of similar import is

sufficient.

(3) If the lessee before entering into the
lease contract has examined the goods, or—the sample, or
model as fully as desired or has refused to examine the
goods, there is no implied warranty with regard to

defects conditions that an examination ougtrt in the

circumstances to would have revealed.;—ama
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(4) Aan implied warranty may atso be excluded

or modified by course of performance, course of dealing,

Course of performance, or usage of trade.

4 FTo exciude or modify & Warrdnty agailTst

]

TITterference Oor against T ringement (Sectiomr 2A=21T1) o7

any partof Tt; the targuage must e specific, be Dby 4

WITCINg, aId Pe COMSpIcuous, UllIess the CTIITUuls talces,

ITTICIUdITg COUrse Of Performance, CTOUrse Of Oeatrilyg, OT

USage Of trade, glive the ITeSSee IegsSoIl TO KIIow that tihe

goods are pPelng Iedsed SUDJeCct O & CTIgilmr Or IITterest ot

dIry Persolr.

(e) Terms in a consumer lease excluding or

modifving the implied warranty of merchantability or the

implied warranty of fitness for particular purpose must

be contained in a record and be conspicuous.

(f) Remedies for breach of warranty may be limited

in accordance with this [article] with respect to

liguidation or limitation of damages and contractual

modification of remedy.

Drafting Comment
The ELA memorandum, page 25, asks that the
conspicuous writing requirement for warranty disclaimer
contained in present 2A-214(2) be retained.
§ 2A-215. CUMULATION AND CONFLICT OF WARRANTIES
EXPRESSOR—TIMPELIED- Warranties, whether express or
implied, must be construed as consistent with each other

and as cumulative.7but However, if that construction is
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unreasonable, the intentTom of the parties determines

which warranty Ts domirmart prevails. In ascertaining
that intentTomthe following rules apply:

(a) Exact or technical specifications disptace
prevail over an inconsistent sample or model or general
language of description.

(b) A sample from an existing bulk disptaces

prevails over inconsistent general language of

description.

(c) Except in a consumer lease under 2A-214 (e),

an Fexpress warrantyies disptace prevails over

inconsistent implied warranties other than an implied

warranty of fitness for a particular purpose.

§ 2A-216. EXTENSION OF EXPRESS OR IMPLIED WARRANTIES

A warrarnty to or for the pbenefitof a tessee urder

this ArtIicte, WHether exXpress Or 1mMpried, EXCernds to daIry

Taturat Persor wWiio IS 11T the famiiy Or nousenord of the

Tessee or wWhio IS & guest 1T the Iessee s nome If 1t IS

4

TEgSONapIe to exXpect that SucChh persor may USe, COIISUulE;

O be affected by the goods arrd wiro IS IIIJured 11T PersSorl

by Pbreactr of—the warrarmty . TS SEeCcCIonr dues 1ot

4 4 il

dIspiace pPrincipies Uf taw arrd eguity that extemrdt a
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WaITaICy O Or for the Penefit of a fessSee to OCher

PETrSOIS. 1e OpEratIon Of ChIs Sectior may ot e

exXCcruded, modIfied;, or fimIted;, but ar eXCIusSIor;

modTfIcatIon, Or fTImitation of the warramty, Ifhncruoding

gy WICIT TESPECt to rIghnts amd remedies, effective

dgaITTST the TesSsSee IS da1iso effective agalilrst arny

bemeficiary designated urnder this Sectiorn-

A warrarnty to or for the penefitof a tessee urder

this ArtIicte, WHether exXpress Or 1mpried, EXCernds to daIry

TatUTrat PersoOl WHo may [EasSolably be expected to use,;

13

COITSUME, O DE affected by the goods armrd wio IS IIrjured

T PErsSoOl Dy DIreac Of the wWarrdarnty.  ThIs SeCtiorr Joes

4 4 1

Mot dIsSprace Principres Of faw arrd equity that exterdt =

WaITanty O Or for the Penefit of a fessee to OCther

PETrSOIS.  1Ie OperatIion Of ChIs Sectiorr may ITot e

exXCcruded, modIfied;, or fimIted;, but ar eXCIusSIor;

modTfIcatIon, Or fTImitatIion of the warramty, Ifhnctruoding

gy WICIT TESPECt to rIghnts amd remedies, effective

dgaITTST the TeSsSee IS da1so effective agalilrrst the

bermeficiary designated urder this Sectiorn-

A warrarnty to or for the pbenefitof a tessee urder

this ArtIicte, WhHether exXpress Or 1mpried, EXCernds to daIry

PETSOI WU May reasolabty e expectedto use, Torsune,

el 4

] el ul
OrL DT dllcTctUlcUd

v the goods anmd who IS Ijured by preact

o
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of—the warrarnty. The operation of thTfs SEeCCIonr may ITotC

beexciuded, modified, Or fImited Wit TESPECt to IIIjury

to—the persomr of armr Irdividuatr to wWhomr the Warrarrty

exXternds, DUt all ©XCIUuSIOoN, ModIfIcation, Or tIMmitatIomn

of—the warrarty, Incriuding arny Wit Tespect to rIgitts

amdremedies, effective against the ITeSsSee 1S a1is0

3 el

effective againrstthe beneficiary designated urder thTs

SectIons

(a) A lessor's express or implied warranty made to

an immediate lessee extends to any remote lessee of or

person who may reasonably be expected to purchase, use,

or be affected by the goods and whom is damaged by

breach of the warranty. The rights and remedies against

the lessor for breach of a warranty extended under this

subsection are determined by the enforceable terms of

the contract between the lessor and the immediate lessee

and this [article]. The lessor's obligation to a remote

purchaser of or person affected by the goods, however,

shall not exceed that owed to the immediate buyer.

(b) If a lessor makes an express warranty to a

remote lessee under Section 2A-211(d) or for reasons

other than the assignment of a right or claim of

warranty under Section 2A-303 the remote lessee may

enforce a claim for breach of warranty directly against

the lessor, the following rules apply:
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(1) The remote lessee may maintain an action

against the lessor without regard to the terms of the

contract between the lessor and the immediate lessee;

and

(2) The remote lessee's rights and remedies

against the lessor are determined under this [article],

subject to subsection (c).

(c) A remote lessee under subsection (b) has the

rights and remedies against the lessor provided by this

[article], except as follows:

(1) The time for giving a required notice

begins to run when the remote lessee receives the goods.

(2) A remote lessee other than a consumer

lessee may not recover consequential damages unless the

conditions of paragraph (3) are satisfied.

(3) Within a reasonable time after receipt of

a timely notice of rejection or revocation of acceptance

from the remote lessee of the lease to it, the lessor

may tender a refund of the allocable rent paid by the

remote lessee or tender goods that conform to the

warranty. If a complyving tender is made, the lessor's

liability is limited to incidental damages under Section

2A-XXX, whether or not the tender is accepted by the

remote lessee. If the tender fails to comply with this

subsection, the remote lessee may recover damages for
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breach of warranty including incidental and

consequential damages under Sections 2A-XXX and 2A-XXX

(4) A [cause of action/claim] for relief for

breach of warranty accrues no earlier than the time when

the remote lessee receives the goods.

(d) A seller may not exclude or limit the

operation of this section.

§ 2A-216A. INJURY TO PERSON OR PROPERTY RESULTING

FROM BREACH OF WARRANTY.

(a) In this section:

(1) "Property" means any real or personal

property, other than the goods leased;

(2) If personal injuries are involved,

"person" means an individual not an organization.

[ (b) This [article] applies to a claim for injury

to person or property resulting from any breach of

warranty to the extent that the goods are not defective

under other applicable law.]

(c) Claims under subsection (b) to which this

[article] applies are also subject to the following

rules:

(1) A claim is not barred for failing to give

otice as required by Section 2A-XXX.
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(2) Any agreement, however express, that

excludes or limits consequential damages for injury to

the person is unenforceable.

(3) A [cause of action/claim for relief]

accrues when the lessee discovers or should have

discovered the breach. An action must be commenced

within four vears after the cause of action has accrued.

(4) A lessor's warranty extends to an

"immediate" lessee and any "remote" lessee, user or

person protected under Section 2A-216.

§ 2A-217. IDENTIFICATION. Identification of goods as
goods to which a lease contract refers may be made at
any time and in any manner explicitly agreed to by the
parties. In the absence of explicit agreement,
identification occurs when:

(a) whrenm the lease contract is made, if the Tease

contract is for @ the lease of goods—that—are existing

and Tdemrtifred described goods;

(b) whemthe goods are shipped, marked, or
otherwise designated by the lessor as goods to which the
lease contract refers, if the lease contract is for a
lease of goods that are not existing and identified; or

(c) whermthe young are conceived, if the lease

contract is for a lease of unborn young of animals.
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§ 2A-218. INSURANCE AND PROCEEDS.
(a) A lessee obtains an insurable interest wiren

in existing goods are identified to the lease contract

even though if the goods Tdemtified are nonconforming

and the lessee has an option to return or reject them.
(b) If a lessee has an insurable interest only by

reason of the lessor's identification of the goods, the

lessor may substitute other goods for those identified

until default or insolvency or notification to the

lessee that the identification is final. may substitute

other goods for those Tderntified:

(c) Notwithstanding a lessee's insurable interest
under subsections (a) and (b), the lessor retains an
insurable interest until an option to buy has been
exercised by the lessee and risk of loss has passed to
the lessee.

(d) Nothing in this section impairs any insurable
interest recognized under any other statute or rule of
law.

(e) The parties by agreement may determine that
one or more parties have an obligation to obtain and pay
for insurance covering the goods and by agreement may
determine the beneficiary of the proceeds of the

insurance.

§ 2A-219. RISK OF LOSS.
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(a) Except in the case of a finance lease, risk
of loss is retained by the lessor and does not pass to
the lessee. In the case of a finance lease, risk of

loss passes to the lessee.

(b)

T

ubjectto the provisIons Of IS Articie O

)]

- . 1 Nl -l L O W .Y laWalWalky
L OIl TISK 0L 1T0S5SS (o CLLIOIl 2A=Z220U7),
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TIf risk of loss is to pass to the lessee, anmd—the time

Uofpassage s ot Sstated, the fotIowing rulies apprys

except as provided in subsections (c¢), (d) and (e),the

risk of loss passes to the lessee upon receipt of the

goods. If the lessee does not intend to take possession,

risk of loss passes to the lessee when it receives

control of the goods.

(c) If the a lease contract requires or

authorizes the—goods a lessor to be shipped goods by

carrier, the following rules apply:

(1) ==t If the contract does not require

delivery at a particular destination, the risk of loss
passes to the lessee when the goods are duty delivered
to the carrier.7but

(2) TIf Tt does the contract requires

delivery at a particular destination and the goods

arrive there in the possession of the carrier, are there

duly tendered wirite 11T the POSSEesSSI0NT Of the CTarrier;

the risk of loss passes to the lessee when the goods are
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thereduty so tendered as to enable the lessee to take
delivery.

(d) If the goods are held by a bailee to be
delivered without being moved, the risk of loss passes
to the lessee on acknowledgment by the bailee to the

lessee of the lessee's right to possession of the goods.

Ty Ty ctase ot withim subsectIon (a) or

(b)) thre rIsk of TOSS pPaESSES LU the I8SSEe Ol e

Tessee s recelpt of the goods T the fessor, Or, IIT e

TaSe Of a fIMarce tedase, tHe Suppiier, IS d Merchant;

otherwise the IITSK PasSesS L[O Chle ftessee oI ternder of

(e) If a tender of delivery of goods fails to

conform to this [article] or to the contract, the risk

of loss remains on the lessor until cure or acceptance.

tH—Where rIsk of ToSsS IS to passS to the IeSSEe
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TIT TS tor eri effective IIISurdarce COvEeETrage, May treat

theTIisk of ToSsS as NMaving remagined witil thie tessor from

threegimming-:

(2 Whether—or ot —TrIsk of Toss Is to pass to the

Tesses, If the IeSSee &S O CONforming goods arready

Tdentifiedto g tease Contract repudiates or TS

T

othrerwise I defaurt under the ftease comrtract, the

Tessor, or;, IIT the Tase of &g fIrmance tease, the

SUPpPIIer, O the extent of any deficIiency 1T IS 10T

trert——e=ffective IIsurance Toverage may tredat the rIskK of

TOSS gsS resting Ol the IeSSee fO0r g COMmEIrciatiy

reagsSorabIe tImes

§ 2A-221. CASUALTY TO IDENTIFIED GOODS.

If the parties to a lease contract assume the

continued existence and eventual delivery to the lessee

of regquires goods identified when the lease contract is

made; and the goods suffer casualty without fault of the
lessee, the lessor, or the supplier before delivery, or

the goods suffer casualty before risk of loss passes to

the lessee pursuant to the lease agreement or Section

2A-219, thremn the following rules apply:

(1) If the loss occurs before the goods are

delivered to the lessee, the lessor or supplier shall

seasonably notify the lessee of the nature and extent of

the loss.
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(2) TIf the loss is total, the lease contract is
avoided;——=armd—.

(3) TIf the loss is partial or the goods tave—so

detertorated—as to no longer conform to the lease

contract, the lessee may nevertheless demand inspection

and st hifs for her;optiomr either may treat the lease
contract as avoided or, except in a finance lease that
is not a consumer lease, accept, or retain the goods

with due allowance from the rent payable for the balance

of the lease term for the detertoratiomror the

deficiency T guantity nonconformity but without further

right against the lessor.

Drafting Comment
Addition of the words "or retain”" in subdivision
(3) is not required for conformity to Article 2. The

addition is a "correction" to present Article 2A.
Should it be made?

PART 3. EFFECT OF LEASE CONTRACT

§ 2A-301. ENFORCEABILITY OF LEASE CONTRACT. Except

as otherwise provided in this Article, a lease contract

is effective and enforceable according to its terms

53



between the parties, against purchasers of the goods and

against creditors of—theparties.

§ 2A-302. TITLE TO AND POSSESSION OF GOODS.

Except as otherwise provided in this [&article],

egcitr provistomr ot this [&#article] applies whether the
lessor or a third party has title to the goods, and
whether the lessor, the lessee, or a third party has
possession of the goods, notwithstanding any statute or
rule of law that possession or the absence of possession

is fraudulent.

§ 2A-303. ALIENABILITY OF PARTY'S INTEREST UNDER
LEASE CONTRACT OR OF LESSOR'S RESIDUAL INTEREST IN
GOODS; DELEGATION OF PERFORMANCE; TRANSFER OF RIGHTS.

(a) As used in this section, "creation of a
security interest" includes the sale of a lease contract
that is subject to Article 9, Secured Transactions, by
reason of Section 9-102 (1) (b).

(b) Except as provided in subsections (c) and
(d), a provision in a lease agreement which (i)
prohibits the voluntary or involuntary transfer,
including a transfer by sale, sublease, creation or
enforcement of a security interest, or attachment, levy,
or other judicial process, of an interest of a party

under the lease contract or of the lessor's residual
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interest in the goods, or (ii) makes such a transfer an
event of default, gives rise to the rights and remedies
provided in subsection (e), but a transfer that is
prohibited or is an event of default under the lease
agreement is otherwise effective.

(c) A provision in a lease agreement which (i)
prohibits the creation or enforcement of a security
interest in an interest of a party under the lease
contract or in the lessor's residual interest in the
goods, or (ii) makes such a transfer an event of
default, is not enforceable unless, and then only to the
extent that, there is an actual transfer by the lessee
of the lessee's right of possession or use of the goods
in violation of the provision or an actual delegation of
a material performance of either party to the lease
contract in violation of the provision. ©Neither the
granting nor the enforcement of a security interest in
(1) the lessor's interest under the lease contract or
(i1) the lessor's residual interest in the goods is a
transfer that materially impairs the prospect of
obtaining return performance by, materially changes the
duty of, or materially increases the burden or risk
imposed on, the lessee within the purview of subsection
(e) unless, and then only to the extent that, there is
an actual delegation of a material performance of the

lessor.
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(d) A provision in a lease agreement which (i)
prohibits a transfer of a right to damages for default
with respect to the whole lease contract or of a right
to payment arising out of the transferor's due
performance of the transferor's entire obligation , or
(1i) makes such a transfer an event of default, is not
enforceable, and such a transfer is not a transfer that
materially impairs the prospect of obtaining return
performance by, materially changes the duty of, or
materially increases the burden or risk imposed on, the
other party to the lease contract within the purview of
subsection (e).

(e) Subject to subsections (c) and (d):

(1) if a transfer is made which is made an
event of default under a lease agreement, the party to
the lease contract not making the transfer, unless that
party waives the default or otherwise agrees, has the
rights and remedies described in Section 2A-501 (b);

(2) if paragraph (1) is not applicable and if a
transfer is made that (i) 1s prohibited under a lease
agreement or (ii) materially impairs the prospect of
obtaining return performance by, materially changes the
duty of, or materially increases the burden or risk
imposed on, the other party to the lease contract,
unless the party not making the transfer agrees at any

time to the transfer in the lease contract or otherwise,
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then, except as limited by contract, (i) the transferor
is liable to the party not making the transfer for
damages caused by the transfer to the extent that the
damages could not reasonably be prevented by the party
not making the transfer and (ii) a court having
jurisdiction may grant other appropriate relief,
including cancellation of the lease contract or an
injunction against the transfer.

(f) A transfer of "the lease" or of "all my
rights under the lease", or a transfer in similar
general terms, is a transfer of rights and, unless the
language or the circumstances, as in a transfer for
security, indicate the contrary, the transfer is a
delegation of duties by the transferor to the
transferee. Acceptance by the transferee constitutes a
promise by the transferee to perform those duties.

The promise is enforceable by either the transferor or
the other party to the lease contract.

(g) Unless otherwise agreed by the lessor and
the lessee, a delegation of performance does not
relieve the transferor as against the other party of
any duty to perform or of any liability for default.

(h) In a consumer lease, to prohibit the
transfer of an interest of a party under the lease

contract or to make a transfer an event of default, the

57



language must be specific, by a writing, and

conspicuous.

S 2A-304. SUBSEQUENT LEASE OF GOODS BY LESSOR.

(a) Subject to Section 2A-303, a subsequent
lessee from a lessor of goods under an existing lease
contract obtains, to the extent of the leasehold
interest transferred, the leasehold interest in the
goods that the lessor had or had power to transfer, and
except as provided in subsections (b) and (c) and
Section 2A-527(d), takes subject to the existing lease
contract.

(b) A lessor with voidable rights or title

acquired in a transaction of purchase from a transferor

who has relinguished possession or control has power to

transfer a good leasehold interest to a good faith

subsequent lessee for value, but only to the extent set

forth in theprecedimg —sertence _in subsection (a). —If

goods tave beerr defivered urnder gA transaction of

purchase;—the tessor has that power everr thougt includes
a transaction in which:

(1) the Tessor*s transferor was deceived as
to the identity of the lessor;

(2) the delivery was in exchange for a check

wittcirTs later dishonored;
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(3) it was agreed that the transaction was to
be a "cash sale"; or

(4) the delivery was procured through fraud

punishable as—tarcernmous—under the criminal law.

(c) A subsequent lessee in the ordinary course of
business from a lessor who is a merchant dealing in
goods of that kind to whom the goods were entrusted by
the existing lessee of that lessor before the interest
of the subsequent lessee became enforceable against
that lessor obtains, to the extent of the leasehold
interest transferred, all of that lessor's and the
existing lessee's rights to the goods, and takes free of
the existing lease contract.

(d) A subsequent lessee from the lessor of goods
that are subject to an existing lease contract and are
covered by a certificate of title issued under a statute
of this State or of another Jjurisdiction takes no
greater rights than those provided both by this section

and by the certificate of title statute.

Drafting Comment

Notice that the revision of the last part of
subsection (b) 1is less clear in meaning than the present
language of Article 2A (and Article 2). Of course such
transactions of purchase, the question is are they the
kinds of purchase which give "voidable", as
distinguished (under the old law) from "void" title.
This is probably Style Committee work.

§ 2A-305. SALE OR SUBLEASE OF GOODS BY LESSEE.
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(a) Subject to the provisions of Section 2A-303,
a buyer or sublessee from the lessee of goods under an
existing lease contract obtains, to the extent of the
interest transferred, the leasehold interest in the
goods that the lessee had or had power to transfer, and
except as provided in subsection (2) and Section 2A-
511(d), takes subject to the existing lease contract.

(b) A lessee with a voidable leasehold interest

acquired in a lease transaction from a lessor who has

relinquished possession or control has power to transfer

a good leasehold interest to a good faith buyer for

value or a good faith sublessee for value, but only to

the extent set forth in the preceding serrternce

subsection (a). Whem goods trave beermr detivered unmder o

A transaction of lease the Itessee has that power even

throughr— includes a lease in which:

(1) the lessor was deceived as to the identity
of the lessee;

(2) the delivery was in exchange for a check

wihrTcirTs tater dishonored; or

(c) the delivery was procured through fraud

punishable as—tarcernous under the criminal law.

(b) A buyer in the ordinary course of business or
a sublessee in the ordinary course of business from a
lessee who is a merchant dealing in goods of that kind

to whom the goods were entrusted by the lessor obtains,
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to the extent of the interest transferred, all of the
lessor's and lessee's rights to the goods, and takes
free of the existing lease contract.

(c) A buyer or sublessee from the lessee of goods
that are subject to an existing lease contract and are
covered by a certificate of title issued under a statute
of this State or of another Jjurisdiction takes no
greater rights than those provided both by this section

and by the certificate of title statute.

§ 2A-306. PRIORITY OF CERTAIN LIENS ARISING BY
OPERATION OF LAW. If a person in the ordinary course of
his [or her] business furnishes services or materials
with respect to goods subject to a lease contract, a
lien upon those goods in the possession of that person
given by statute or rule of law for those materials or
services takes priority over any interest of the lessor
or lessee under the lease contract or this Article
unless the lien is created by statute and the statute
provides otherwise or unless the lien is created by rule

of law and the rule of law provides otherwise.

§ 2A-307. PRIORITY OF LIENS ARISING BY ATTACHMENT OR
LEVY ON, SECURITY INTERESTS IN, AND OTHER CLAIMS TO
GOODS.

(a) Except as otherwise provided in Section
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2A-306, a creditor of a lessee takes subject to the

lease contract.

(b) Except as otherwise provided in subsectiors

tcr——ama—<td) [Article 9 Sections] and in Sections 2A-306

and 2A-308, a creditor of a lessor takes subject to the
lease contract unlesstT—<tI) the creditor holds a lien
that attached to the goods before the lease contract

became enforceable.
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H

L\ ] L. ul
{27 LIl Credl torn 110

thegoods amd—the tessee did Tot gIve valiue daird IeCelve

detivery of the goods wIithout KImowiedge of Cile Security

TITterest;—oTr

Ods—a Security IITterest I

H

L\ ] L. ul
(D) LIl Credl torn 110

] ul ul . ul el - ul L O W O e Walally ] el ]
LITE ygoOUS WIILCII wWdsS PpEricclced (OSCCLIVIT I=oUS)] DELOILE LIIT

Tease comrtract—became enforceaote.

Ty A IESSEe 1T the Ordilary CTOUrse Of DUSINESS

—

9

tre—teasehotd Trrterest free of g Security IIIterest

T

takes

a

T the goods Ccreated Dy Che tessSor evellr thougir £f €

d
d

N

|
(@)
(@))
(@)
g
a.
T
.
0

Security IITterest s perfected (Section

Tessee knmows of Tts exIsternce:

(A fessee other thar a Te8SSee 11T Che Ordirnary

CoOUTrsSe Of DUSIness takes the Teasehord Trrterest free of

T

g Security IIterest to the extent that Tt secures future

gdvarnces made af ter the Secured party aCquires KITOWIedge

el ] -l ] A ul el ] -l
OL LI 1&€4dstT OL MorLre LIIdll 20 Udys dlLlTL LIIE 184St

COoTtract becomes enforceapte, whitchever firstoccurs;

62



urrtess the future advances are made pursudllt o 4

COmMmMItmeEnTt ernrtered IIIto Wi tHout KITowtedge of the 1Tease

amd—pbefore the expiration of the 45—day period.

Comment: Stricken material goes to Article 9

S$ 2A-308. SPECIAL RIGHTS OF CREDITORS.
(a) A creditor of a lessor in possession of goods
subject to a lease contract may treat the lease contract

as void or voidable, if as against the creditor,

retention of possession by the lessor is fraudulent or

void or voidable under any statute or rule of law.7but

However, it is not fraudulent for a lessor,retemrtiomr of

for a commercially reasonable time after the lease

becomes enforceable, to retain possession in good faith

and current course of trade—by theTessor—for—=

COMMETICIdlrly reasoapte CIme after thie tease corrtract

becomes—enforceabtre Is ot fraudutrert.
(b) Nothing in this Article impairs the rights of
a creditorsT

(1) under [Article 9]; or

(2) of a lessor if the lease contract—tar

ecomes—enforceabte, is made not in current course of
trade but in satisfaction of or as security for a pre-
existing claim for money, security, or the like, and by
Tsmade under circumstances whrrth that under any statute

or rule of law apart from this [&article] would
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constitute the transaction a fraudulent transfer or
voidable preference.

(c) A creditor of a seller may treat a sale or an
identification of goods to a contract for sale as void

or voidable if as against the creditor retention of

possession by the seller is fraudulent or void or

voidable under any statute or rule of lawy;but However,

Teternttonr to it is not fraudulent for a seller to retain

possession of the goods pursuant to a lease contract
entered into by the seller as lessee and the buyer as

lessor in connection with the sale or identification of

the goods—Ts mot——fraudutent if the buyer bought for

value and in good faith.

§ 2A-309. LESSOR'S AND LESSEE'S RIGHTS WHEN GOODS
BECOME FIXTURES.
(a) In this section:

(1) goods are "fixtures" when they become so
related to particular real estate that an interest in
them arises under real estate law;

(2) a "fixture filing" is the filingy in the
office where a mortgage on the real estate would be
filed or recorded; of a financing statement covering
goods that are or are to become fixtures and conforming

to the requirements of subsection (a) of Section 9-

402+57;
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(3) a lease is a "purchase money lease" unless
the lessee has possession or use of the goods or the
right to possession or use of the goods before the lease
agreement is enforceable;

(4) a mortgage is a "construction mortgage" to
the extent that it secures an obligation incurred for
the construction of an improvement on land including the
acquisition cost of the land, if the recorded writing so
indicates; and

(5) "encumbrance" includes real estate
mortgages and other liens on real estate and all other
rights in real estate that are not ownership interests.

(b) Under this Article a lease may be of goods
that are fixtures or may continue in goods that become
fixtures, but no lease exists under this Article of
ordinary building materials incorporated into an
improvement on land.

(c) This Article does not prevent creation of a
lease of fixtures pursuant to real estate law.

(d) The perfected interest of a lessor of
fixtures has priority over a conflicting interest of an
encumbrancer or owner of the real estate if:

(1) the lease is a purchase money lease, the

conmfticting interest of the encumbrancer or owner arises
before the goods become fixtures, the interest of the

lessor 1is perfected by a fixture filing before the goods
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become fixtures or within ten days thereafter, and the
lessee has an interest of record in the real estate or
is in possession of the real estate; or

(2) the interest of the lessor is perfected by
a fixture filing before the interest of the encumbrancer
or owner is of record, the lessor's interest has
priority over any conflicting interest of a predecessor
in title of the encumbrancer or owner, and the lessee
has an interest of record in the real estate or is in
possession of the real estate.

(e) The interest of a lessor of fixtures, whether
or not perfected, has priority over the conflicting
interest of an encumbrancer or owner of the real estate
if:

(1) the fixtures are readily removable factory
or office machines, readily removable equipment that is
not primarily used or leased for use in the operation of
the real estate, or readily removable replacements of
domestic appliances that are goods subject to a consumer
lease, and before the goods become fixtures the lease
contract is enforceable; or

(2) the conflicting interest is a lien on the
real estate obtained by legal or equitable proceedings

after the lease contract is enforceable; or
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(3) the encumbrancer or owner has consented in
writing to the lease or has disclaimed an interest in
the goods as fixtures; or

(4) the lessee has a right to remove the goods
as against the encumbrancer or owner. If the lessee's
right to remove terminates, the priority of the interest
of the lessor continues for a reasonable time.

(f) Notwithstanding subsection (d) (1) but
otherwise subject to subsections (d) and (e), the
interest of a lessor of fixtures, including the lessor's
residual interest, is subordinate to the conflicting
interest of an encumbrancer of the real estate under a
construction mortgage recorded before the goods become
fixtures if the goods become fixtures before the

completion of the construction. To the extent given to

refinance a construction mortgage, the comfiicting
interest of an encumbrancer of the real estate under a

mortgage has this priority to the same extent as the

ECUMpbTrancer of the rear estate urder the construction
mortgage.

(g) In cases not within the preceding
subsections, priority between the interest of a lessor
of fixtures, including the lessor's residual interest,
and the conflicting interest of an encumbrancer or owner

of the real estate who is not the lessee is determined
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by the priority rules governing conflicting interests in
real estate.
(h) If the interest of a lessor of fixtures,

including the lessor's residual interest, has priority

over all comfiicting Irrterests of atrr owners and
encumbrancers of the real estate, the lessor or the
lessee may (i) on default, expiration, termination, or
cancellation of the lease agreement but subject to the
lease agreement and this Article, or (ii) 1f necessary
to enforce other rights and remedies of the lessor or
lessee under this Article, remove the goods from the
real estate, free and clear of all conflicting interests
of all owners and encumbrancers of the real estate, but
the lessor or lessee must reimburse any encumbrancer or
owner of the real estate who is not the lessee and who
has not otherwise agreed for the cost of repair of any
physical injury, but not for any diminution in value of
the real estate caused by the absence of the goods
removed or by any necessity of replacing them. A person
entitled to reimbursement may refuse permission to
remove until the party seeking removal gives adequate
security for the performance of this obligation.

(1) Even though the lease agreement does not
create a security interest, the interest of a lessor of
fixtures, including the lessor's residual interest, is

perfected by filing a financing statement as a fixture
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filing for leased goods that are or are to become
fixtures in accordance with the relevant provisions of

the Article on Secured Transactions (Article 9).

2A-310. LESSOR'S AND LESSEE'S RIGHTS WHEN GOODS
BECOME ACCESSIONS.

(a) Goods are "accessions" when they are
installed in or affixed to other goods.

(b) The interest of a lessor or a lessee under a
lease contract entered into before the goods became
accessions 1s superior to all interests in the whole
except as stated in subsection (d).

(c) The interest of a lessor or a lessee under a

lease contract entered into at the time or after the

goods became accessions is supertorto valid against all

persons subsequently acquiringed interests in the whole

except as stated in subsection (4) but is subordimate to

invalid against any person with an interests in the

whole exTIsting gt the tIime the tease CTontract was made

Umtress the hotders of Sucihr Irrterests T the whote ave

that has not in writing consented to the lease or

disclaimed an interest in the goods as part of the
whole.
(d) The interest of a lessor or a lessee under a

lease contract described in subsection (2) or (3)——Ts
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sSubordinate to the Trrterest—of does not take priority

over

(1) a buyer in the ordinary course of business
or a lessee in the ordinary course of business of any
interest in the whole acquired after the goods became
accessions; or

(2) a creditor with a security interest in the
whole perfected before the lease contract was made to
the extent that the creditor makes subsequent advances

without knowledge of the lease contract.

Drafting Comment

The new language in subsection (d), coming from a
change in revised Article 9, 1is not as precise as the
existing language. "Does not take priority over" leaves
open the question whether there might be equal priority.

(e) When under subsections (b) or (c) and (d) a

lessor or a lessee of—acctesstons holds an interest in

accessions that ITs—supertor to attr has priority over the

claims of all persons that have interests in the whole,

the lessor or the lessee may (a) on default, expiration,
termination, or cancellation of the lease contract by
the other party but subject to the provisions of the
lease contract and this Article, or (b) if necessary to
enforce his [or her] other rights and remedies under

this Article, remove the goods from the whole, free—amd

CIcar of aft Irterests T thie whore;, but he [or she]
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must reimburse any holder of an interest in the whole
wiro is not the lessee and who that has not otherwise
agreed for the cost of repair of any physical injury but
not for any diminution in value of the whole caused by
the absence of the goods removed or by any necessity for
replacing them. A person entitled to reimbursement may
refuse permission to remove until the party seeking
removal gives adequate security for the performance of
this obligation.

S$ 2A-311. PRIORITY SUBJECT TO SUBORDINATION.
Nothing in this Article prevents subordination by

by agreement by any person entitled to priority.

PART 4 PERFORMANCE OF LEASE CONTRACT: REPUDIATED,

SUBSTITUTED AND EXCUSED

§ 2A-401. INSECURITY: ADEQUATE ASSURANCE OF
PERFORMANCE.
(a) A lease contract imposes an obligation on

each party thrat not to impair the other's expectation of

receiving due performance witt mot be tmpaired.t2)y If

reasonable grounds for insecurity arise with respect to

the performance of either party, the Imrsecure party

other may demand in writirmg a record adequate assurance

of due performances—Fand until the Irrsecure party

Tecerves— that assurance is received, i1if commercially
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reasonable the—TImsecure party may suspend any

performance for which tre—for—sheT the agreed return has

not already been received the agreed returt.

(b) Between merchants, the reasonableness of
grounds for insecurity and the adequacy of any assurance
offered must is be determined according to commercial
standards.

(c) Acceptance of improper delivery or payment

does not prejudice an aggrieved party's right to demand

adequate assurance of future performance. <3)r—=&

TEpUdIatIon UOf e feasSe COITtract OCCUrs 1L aSSUrdlce oOf

due performance adequate unider Cie CIrcumstances ot the

particurar Tase IS ot provided to the Irmsecure party

Wit g reasorapie time, ot to exceed 30 days after

TECEIpC Of a demard by the other party-

(d) After receipt of a demand under subsection

(a), failure to provide within a reasonable time, not

exceeding 30 days, assurance of due performance which is

adequate under the circumstances of the particular case

is a repudiation of the contract.

{5 Acceptance of ary ITONCoOforming e Ivery

O PayMENt dUES TTOC PreJudice the aggrieved party s

4 4 1 1

TIgt to demand adegquate asSurdrnce of future

pEer fULllld.llL/b B
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§ 2A-402. ANTICIPATORY REPUDIATION.

(a) If either party repudiates to a lease

contract withrrespect—to repudiates a performance not

yvet due urmder—the tease comtract, the loss of which

performance will substantially impair the value of the
lease contract to the other, the aggrieved party may:

(1) await performance by the repudiating party

for a commercially reasonable time, or —awarlt retraction

of TrepudIiatIon anmd performance Py the repudiating partys;

L] AN 1 ul ul - - o W .Y AN ul
(D7 Ilake Jdellldllad pursudlilit Lo SECLIOII 2A=3U1 dllu

aWa It agSSUrdrce Of fUture performance adequate urnmder tie

CIrcumstances of the particutar Tase; Or
(2) resort to any right or remedy upon default

under the lease contract or this Article, even though if

thre—aggrieved party has notified it has urged the

repudiating party to retract the repudiation or has

notified the repudiating party that theaggrieved party

it would await the repudiating party's performance, and

ISSUrdrce ard Nas Urged retraction. 1T additIorT,

whrethier or ot the aggrieved party 1S PUursulillg One Of

T

tre—foregoing remedies, the aggrieved party may Suspernd

performance or, If the aggrieved party IS the 1esSS0r,

Procesed IIT aCCOrddarice Wit Cile ProvIsSIons Of CiTLs

ArtIcie o the Tessor s riIgit to Tdernrtify goods to the

Teagse corntract motwithstamding defautrt—or to Saivage

D AN\
274

@)

Nl : 1 3 3 V] 4 fa -
UITL ITITLSIIEed ygoous (SoECLLOII 2A™
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(3) in either case suspend its own performance

or proceed in accordance with Section 2A-524.

(b) Repudiation includes but is not limited to

language that one party will not or cannot make a

performance still due under the contract or voluntary

affirmative conduct that reasonably appears to the other

party to make a future performance impossible or

apparently impossible.

Drafting Comment

The ELA memorandum, page 34, suggests that the
definition of repudiation here include failure to give
adequate assurance. However, the previous section
specifically states that failure to give assurance is a
repudiation. It is probably not necessary to repeat the
idea in two successive sections. That part of 2A-401
could be moved here if that is better positioning.

§ 2A-403. RETRACTION OF ANTICIPATORY REPUDIATION.

(a) Urtitr—the repudiasting party s Text

performance s due, thie A repudiating party Tam may

retract the a repudiation until its next performance is

due unlessy —since the repudiation, the aggrieved party,

after the repudiation, has cancelled the lease contract,

or materially changed the—aggrieved party's its

position, or otherwise indicated that the—aggrieved

party constders the repudiation is considered to be

final.
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(b) Retraction may be by any method that clearly

indicates to the aggrieved party that the repudiating

party intends to perform. urder the fease corntract —ard

However, a retraction must includes any assurance

demanded under Section 2A-401.
(c) Retraction reinstates a repudiating party's
rights under @ the lease contract with due excuse and

allowance to the aggrieved party for any delay caused

occastoned by the repudiation.

§ 2A-404. SUBSTITUTED PERFORMANCE.

(a) If, without fault of the lessee, the lessor
and the supplier, the agreed berthing, loading, or
unloading facilities fail, or—the an agreed type of
carrier becomes unavailable, or the agreed manner of
delivery otherwise becomes commercially impracticable,

an aggrieved party may claim excuse under Section 2A-405

but unless a commercially reasonable substitute is

available. 7 In that case, the substitute performance

must be tendered and accepted.

(b) If the an agreed means or manner of payment
fails because of domestic or foreign governmental
regulationT tay the lessor may withhold or stop delivery
or cause the supplier to withhold or stop delivery
urrtess until the lessee provides a means or manner of

payment that is commercially a substantial equivalent.
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amd o)y TIf delivery has already been taker made,
payment by the means or in the manner provided by the
regulation discharges the lessee's obligation unless the

regulation is discriminatory, oppressive, or predatory.

§ 2A-405. EXCUSED—PERFORMANCE BY FAILURE OF

PRESUPPOSED CONDITIONS.

(a) Subject to Section 2A-404 o —supbstituted

performance, the fottowing ruies apptrys and subsection

(b) ,tay—Dbdelay in detivery or mondetivery III Wiolie OT

T part performance or nonperformance by a lessee,

lessor, or a supplier who cTompties witlr paragraptrs (D)
amd—<c)r is not a default under the lease contract if
performance as agreed has been made impracticable or a

party's principal purpose is substantially frustrated

by:

(1) the occurrence of a contingency thre whose
nonoccurrence Uf wirfTii was a basic assumption on which
the lease contract was made, or,

(2) Dby compliance in good faith with any

applicable foreign or domestic governmental regulation,

statute, or order, whether or not the regutatiomr or

order it later proves to be invalid, which both parties

assumed would not occur.
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(b) If the Ttauses mentionmed I paragrapir t(a)

claimed excuse affects only a part of the lessor's or

the supplier's capacity to perform, tre—ftor sheT the

lessor or supplier stratxt must also allocate production

and deliveries among trIs—tor trert its customers—Pbut—=at

hIs—ftor hert—optiom may Inciude regulidrl CUStomers IOt

thermr unmder corrtract for sate or ftease a5 weltl as s 1oTr

trert—owmm regquirements for further manufacture. He 1oT
She T may Sso attrocate 1in any manner that is fair and
reasonable.

(c) The lessor seasonably shall notify the lessee

and in the case of a finance lease the supplier
seasonably shall notify the lessor and the lessee, if
known, that there will be delay or nondelivery and, if
allocation is required under paragraph (b), of the
estimated quota thus made available for the lessee.
Drafting Comment
The ELA memorandum, page 35, urges that this section not
be expanded to cover lessee's frustration of purpose.
They note that in essentially all cases the lessee
should take the risk that its purpose in leasing the
goods is frustrated, particular as against a finance
lessor. It would be possible to state a separate rule
for finance lessors, I suppose.

§ 2A-406. PROCEDURE ON EXCUSEDPERFORMANCE NOTICE

CLAIMING EXCUSE.

(a) IT—the—tessee A party who receives

notification of a material or indefinite delay in

performance or an allocation Jjustified permitted under
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Section 2A-4057—the tessee may, by writtemr notification

in a record to—thetessor—as to any goods delivery

Trrvotrved concerned, and witir respect to art of thre goods

Hh
T
.
0

T Uurmder g InsStarImernrt Tease Contract the vatue o

witore Tease contract IS where the prospective deficiency

substantially impairsed the value of the whole contract

V] 4 o il B N N
(OCCL1IOIl 2A=O01U) .

(1) terminate and thereby discharge any

unexecuted portion of the lease contract <Sectiom 2&=

5052y )5 , or
(2) except in a finance lease that is not a
consumer lease, modify the lease contract by accepting

the available guota allocation in substitution, [with

due allowance from the rent payable for the balance of
the lease term for the deficiency but without further
right against the lessor].

(b) If, after receipt of a notification—from the

Tessor under Section 2A-405, thetessee a party fails so

to terminate or modify the lease agreemernt contract

within a reasonable time not exceeding 30 days, the

lease contract lapses with respect to any deriveries

performance affected.

(c) This section may be varied by agreement to the

extent that the parties have assumed a different

obligation under Section 2A-405.
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Drafting Comment

The material in brackets in subsection (b) does not
appear in revised Article 2. Should we continue it
nevertheless?

The ELA memorandum, page 38, objects to the
inclusion of the last sentence. Present 2-616 reads"The
provisions of this section may not be negated by
agreement except in so far as the seller has assumed a
greater obligation under the preceding section." The
revised language, changing "greater" to "different"
seemed to me to make the provision innocuous, and,
perhaps, meaningless. But maybe there is more here than
I saw.

S 2A-407. IRREVOCABLE PROMISES: FINANCE LEASES.

(a) In the case of a finance lease that is not a
consumer lease the lessee's promises under the lease
contract become irrevocable and independent upon the
lessee's acceptance of the goods.

(b) A promise that has become irrevocable and
independent under subsection (a):

(1) is effective and enforceable between the
parties, and by or against third parties including
assignees of the parties ; and

(2) is not subject to cancellation,
termination, modification, repudiation, excuse, or
substitution without the consent of the party to whom
the promise runs.

(c) This section does not affect the validity
under any other law of a covenant in any lease contract

making the lessee's promises irrevocable and independent

upon the lessee's acceptance of the goods.
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PART 5. DEFAULT

A. IN GENERAL

§ 2A-501. DEFAULT: PROCEDURE.

(a) Whether the lessor or the lessee is in
default under a lease contract is determined by the
lease agreement and this Article.

(b) If the lessor or the lessee is in default
under the lease contract, the party seeking enforcement
has rights and remedies as provided in this Article and,
except as limited by this Article, as provided in the
lease agreement.

(c) If the lessor or the lessee is in default
under the lease contract, the party seeking enforcement
may reduce the party's claim to judgment, or otherwise
enforce the lease contract by self-help or any available
judicial procedure or nonjudicial procedure, including
administrative proceeding, arbitration, or the like, in

accordance with this Article.

{h—FExXcept—as otherwise provided I SEectIon

=106t —orthis Articie or the fease agrecemert, tie

TIgHtsS amd remedies referred to 1T SUpPSECtIons (o) arrd

Ty are cumutatIves

—

Drafting Comment

Cumulation of remedies is now addressed in § 2A-
5022 (c) .
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(e) If the lease agreement covers both real
property and goods, the party seeking enforcement may
proceed under this Part as to the goods, or under other
applicable law as to both the real property and the
goods in accordance with that party's rights and
remedies in respect of the real property, in which case

this Part does not apply.

§ 2A-502. NOTICE AFTER DEFAULT.

Except as otherwise provided in this Article or
the lease agreement, the lessor or lessee in default
under the lease contract is not entitled to notice of
default or notice of enforcement from the other party to

the lease agreement.

§ 2A-502A REMEDIES IN GENERAL

(a) The remedies provided in this [article] must

be liberally administered with the purpose of putting

the aggrieved party in as good a position as if the

other party had fully performed.

(b) Except as otherwise provided in this [part],

an aggrieved party may not recover that part of a loss

resulting from a default that could have been avoided by

reasonable measures under the circumstances. The burden
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of establishing a failure to take reasonable measures

under the circumstances is on the defaulting party.

(c) The rights and remedies provided in this

[article are cumulative, but a party may not recover

more than once for the same injury. A court may deny or

limit a remedy if, under the circumstances, it would put

the aggrieved party in a better position than if the

other party had fully performed.

(d) This [article] does not impair a remedy for

breach of any obligation or promise collateral or

ancillary to a lease contract.

Drafting Comment

The above Section is revised Article 2, 2-703.

§ 2A-502B. DAMAGES IN GENERAL

To the extent that the remedies in this [part] fail

to put the aggrieved party in as good a position as if

the other party had fully performed, the aggrieved party

may recover the loss resulting in the ordinary course

from the default as determined in any reasonable manner,

together with incidental damages and consequential

damages, less expenses and costs avoided as a result of

the breach.

Drafting Comment

The above section is revised Article 2, 2-704
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§ 2A-503. CONTRACTUAL MODIFICATION OR—TIMPAIRMENT OF

RIGHTS &ND REMEDYTIES.
(a) [Except as otherwise provided in this

Article] [Subject to Section 2A-504],the following rules

apply:

(1) the A lease agreement may inciude rIgits

g remedres for defautrt I aoddrtTomr to or I

substitutiomr for those add to, limit, or substitute for

the remedies provided in this [&article] ,andmay limit

or alter the measure of damages recoverable under this
Article.

(2) An agreed remedy under paragraph (1) may

not operate to deprive the aggrieved party of a minimum

adequate remedy under the circumstances.

(3) Resort to an agreed remedy provided under

this Articte or IIT the fease agreement paragraph (a) (1)

is optional umtessthe , but if the parties expressly

4 3

agree that the remedy is expressty agreed to De

exclusive, it is the sole remedy. ITf—circumstarnces

CTIUSE dIl EXCIUSIVE Or rimited remedy to faii of Tts

ESSENCIdl PUIrpoSe, Ol PIrOVISION fOr dll €EXCIUSIVE TEemeEdy

TS UINCOIISTIONapIe, remedy may De Had as provided I thTs

ArtIcter

{3 Comsequentiatr damages may De rigquidated urmader

Sectiom 2A=504,or may Otherwise e timited, aitered, oOr

exXCcruded urrtess the TIimIitatIon, arteration, Or ©XCrusSIon
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IS UNMCONSCIoNaoIe. LIMItatIoNn, aliteratIio, Or ©XCIUuSIOI

Of COmSEqUENtIal damages for ITJUry to the persorr 1Tt

CISE Of CTOMSUMEer goods IS Prild fadCie UCoNTSCIoNaote out

ITImItation, arteration, Or EXCIUuSIo Of Gamages wWiere

the—toss TS commerciat S IOt pria facie

UITCoOITSCIoTapes

tre—TessoT

T

4 RIghts amd remedies o defautt Dy

T the ITeSsSee Wit TESPECt U any OpIIgationN Or PIrOMISE

d

H

CoOrraterar or ancittiary to the fedse COoTtract are 1ot

Tmpaired by this Artictre-

(b) Subiject to subsection (a) (2) if, because of a

default or other circumstances, an exclusive, agreed

remedy fails substantially to achieve the intended

purposes of the parties, the following rules apply:

(1) In a lease other than a consumer lease,

the aggrieved party may, to the extent of the failure,

resort to remedies provided in this J[article] but is

bound by any other agreed remedy that is not dependent

on the failed remedy.

(2) In a consumer lease, an aggrieved party

may reject the goods or revoke acceptance and, to the

extent of the failure, have other remedies permitted in

Section 2A-508.

(c) Subject to subsection (b) and except for

injury to the person, consequential and incidental

damages and injury to property may be limited or
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excluded by agreement, unless the exclusion is

unconscionable.

Drafting Comment
In subsection (a), revised Article 2 reads "Subject to

Section 2-710 (the liquidated damages section). I feel
safer with the broader reference. What do you think?

§ 2A-504. LIQUIDATION OF DAMAGES; DEPOSITS.

(a) Damagespayabte by erithier party for default,
or any other act or omission, including indemnity for
loss or diminution of anticipated tax benefits or loss

or damage to lessor's residual interest, may be

liquidated Tmmrthe Ttease agreement but only at an amount
or by a formula that is reasonable in light of the

actual loss or the then anticipated tTrarm loss caused by

the default or other act or omission. If a liguidated

damage term is unenforceable under this subsection, the

aggrieved party has the remedies provided in this

[article].

T

L\ T O ul -l - . ul el
\Z7) L [T 1T€4d5T dULCINCIIL Provides 1LOL

TTguidation of damages, daid SUCH ProvisSIon GUES ITOC

COMpty Wit SUpDSEeCtIon (1), Or SUCH ProvIsSION IS &Il

EXTIUSIVE Or ITIMIted remedy that CTITrCulmsS tallices Cause to

farTT—of Tts esSernrtial pPurpose, Irenedy may e fad as

provided I this Artictre-

(b) If the a lessor justifiably withholds or

stops detivery ofgoods performance because of the
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lessee's default or insolvency tSectiomr 2&=

5267, the lessee is entitled to restitution of amy the

amount by which the sum of hIs—ftor—trert payments exceeds

ta)r the amount to which the lessor is entitled by virtue

of under terms liquidating the—Tessor*s damages in

accordance with subsection (a)7or

£] AN . ] ] Nl ] - laWal -
(O] IIT LIIe dPsTllCce UL LIIOSTE LELIls, 2U pPperCcIll

the—tessee

T

totat——T

(0

el ] ] - -l el ]
OL LI LTIl PrescTIit value Ol LIl I

(@

WIS OpIIgated to pay for the baiance of the tease term,

OT;, IIT thie CTase oOf & COIISuner Iease, the resser of Such

amourrt—or—S500-

(c) A lessee's right to restitution under
subsection (b) 1is subject to offset to the extent that
the lessor establishesTta)y a right to recover damages
under the provisions of this [&article] other than
subsection (a)7 andtb)y the amount or value of any
benefits received by the lessee directly or indirectly
by reason of the lease contract.

Drafting Comment

The ELA memorandum, page 42, asks that this section
specifically state that a deposit must be returned
unless the lessor proves a right to retain under a
liquidated damages clause or actual damages. Is the
rule made clearer by changing "payments" to "deposit" or
to "deposits and other payments?"

§$ 2A-505. CANCELLATION AND TERMINATION AND EFFECT OF
CANCELLATION, TERMINATION, RESCISSION, OR FRAUD ON

RIGHTS AND REMEDIES.
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(a) If a party defaults under a lease contract,

the aggrieved party may cancel the contract if the

conditions of 2A-508 or 2A-523 are satisfied or if the

agreement so provides.

(b) Cancellation is not effective until the

cancelling party sends notice of cancellation to the

other party.

(c) Upon cancellation, each party is subject to

the same obligations and duties with respect to goods in

its possession or control as the party would be if it

had rejected a nonconforming tender and remained in

control of the goods of the other party or if the

contract had terminated according to its own terms.

(d) Subject to subsection (e), ©Om upon

cancellation of the lease contract, all obligations that
are still executory on both sides are discharged.;—but

(e) The following survive cancellation:

(1) any right based on prtor previous default;

O PEerfOrmarnce SUIrviIveES, dllid e Calcer iy party a1rso

TetaliTs ary remedy for defaurt of the whote tease

COITtract oOr any unperformed batarce:

(2) any limitation on the scope, manner,

method, or location of the exercise of rights in goods;

(3) any limitation on disclosure of

information;
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(4) any obligation to return goods which

obligation must be promptly performed; and

(5) any remedy for default on the whole

contract or any unperformed balance.

£ Om—termirmationr of the tTease contract; atzt

ODITgatIonNs that are Stitl ©XecUutory Ol Dot SITUdes are

dIischarged but—any rIght based o prior defautrt or

p@LfULllldllL@ bU.LVJl_VED.
(gf) Unless the a contrary intention clearly
appears, expressions of "cancellation," "rescission," or

"avoidance" thre—*tke of the lease contract or similar

terms may not be construed as a renunciation or
discharge of any claim in damages for an antecedent

default.

(tg) Rights—<ard Remedies for material

misrepresentation or fraud include all TIgtrtts—ard

remedies available under this [&article] for

nonfraudulent default.<{5)—Netthrer Rescission mmor or a

claim for rescission of the a lease contract mor and
rejection or return of the goods may do not bar or—be

deemed and are not inconsistent with, a claim for

damages or other Tight—or remedy.

§ 2A-506. STATUTE OF LIMITATIONS.
(a) An action for default under a lease contract,

including breach of warranty or indemnity, must be
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commenced within 4 years after the tause right of action

has accrued. By Except in a consumer lease contract,

the parties in the original lease ctomtract agreement the

parties may reduce the period of limitations to not less

than one year but may not extend it.

(b) Except as otherwise provided in subsection

(c), & a tause right of action for—defasutt accrues when

il el 3 .

Tre—act—or—omrssTIor o whitclr the defautrt—or breacir of

T

3 3

WaITanty TS Dased IS Or SHourd Tave Deellr OISCOveEred Dy

thre—aggrieved party, or wiernr the default occurs, even

though the aggrieved party had no knowledge of the

default whicthever s tater. A cause of action for
indemnity accrues when the act or omission on which the

]

claim for indemnity is based occurs.Ts or shourd Have

beemr dIscovered by the Irdemnified party, WIIICHeEver IS

(c) If a breach of warranty occurs, the following

rules apply:

(1) Subiject to paragraph (2), a right of

action accrues when the lessor or supplier has tendered

delivery of, or has completed any agreement to assemble

or install nonconforming goods, whichever is later.

(2) If a warranty expressly extends to

performance of the goods after delivery, a right of

action accrues when the lessee discovers or should have

discovered the breach.
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(3) If the lessor or supplier, after delivery,

attempts to conform goods to the contract and fails, the

period of limitation is tolled for the time of the

attempt.
(d) If an action commenced within the applicable
time limitationesd—Ty subsectriomr (1) is so terminated =s

to—teave avaritabte but a remedy by another action for
the same default or breach of warranty or indemnity is
available, the other action may be commenced after the
expiration of the time limitationed and within 6 months
after the termination of the first action unless the

termination resulted from voluntary discontinuance or

from dismissal for failure orTegtrect to prosecute.

(e) This section does not alter the law on
tolling of the statute of limitations mmor and does Tt
not apply to causes of action that tave accrued before
this [&AaArticle] becomes took effective.

Drafting Comment

The ELA memorandum, pages 42-44, makes a strong
argument for retention of the present 2A "discovers or
should have discovered" rule. It can be argued that
nothing has changed between the time of drafting present
Article 2A and now which makes it more appropriate to
follow Article 2 on this point than it did then.
However, I still have a hard time think of any
principled reason for having a different rule in Article
2A than in Article 2, though I think the better rule in
both Articles would be the 2A rule. However, the 2A
rule, in the Article 2 context, would require some
additional absolute cut off, it would not be appropriate
to have a seller sued 15 years after it delivered the
goods, even though the buyer reasonably did not discover
the defect for eleven years.

90



S$ 2A-507. PROOF OF MARKET RENT: TIME AND PLACE.

(a) Damages based on market rent (Section 2A-519
or 2A-528) are determined according to the rent for the
use of the goods concerned for a lease term identical to
the remaining lease term of the original lease agreement
and prevailing at the times specified in Sections 2A-
519 and 2A-528.

(b) If evidence of rent for the use of the goods
concerned for a lease term identical to the remaining
lease term of the original lease agreement and
prevailing at the times or places described in this

Article is not readily available, the following rules

apply:
(1) The rent prevailing within any reasonable

time before or after the time described may be used.

(2) The rent prevailing or at any other place

or for a different lease term which in commercial

judgment or under usage of trade wourd—serve s 1is a
reasonable substitute for the one described may be used,
making any proper allowance for the difference,
including the cost of transporting the goods to or from
the other place.

(c) Evidence of a relevant rent prevailing at—=
another time or place or for a lease term other than the

one described in this [&article] offered by one party is
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not admissible unless amd—urtit tre ftor ster the party
has given the other party notice the court finds
sufficient to prevent unfair surprise.

(d) If the prevailing rent or value of any goods
regularly leased in any established market is in Tssue
dispute, reports in official publications or trade

journals or in newspapers, or periodicals,or other means

of communication of in general circulation and published

as the reports of that market are admissible in
evidence. The circumstances of the preparation of the
report may be shown to affect Tts the weight of the

evidence but not its admissibility.

B. DEFAULT BY LESSOR

§ 2A-508. LESSEE'S REMEDIES IN GENERAL; LESSEE'S

SECURITY INTEREST IN REJECTED GOODS..

(a) If a lessor farfs to detiver the goods Im

ul -l - - L O W .Y | i aWalky
[ Icdsce CoOIItLdCl (o CLIOII 2A=O0UT) 0L

T
T

comformity to

I - ] -l - - L O W .Y VI aWaliy
Lrepuddlates LIl I1Tdast COIILLdCLl (oeCL1IOoIl Z2A==20UZ27), OL d

-l . i D T i | . - ] ul L O W .Y | i aWalhy
L1essSee L IUIILLULLYy L€ JeCLlLs LIl ygoous (o CLIOII 2A=O0UT) 0OL

JTUStTIfIably TeEvVOKes dacceptarnce of the goods (Section
282=51t7), defaults tirernr with respect to any goods

involved, and if the breach is of the whole contract,

Section 2A-510, [with respect to all of the goods] [with

respect to the undelivered balance] —TfTunder—amn
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ITITStarIment Tease Ccontract thie vatue of the whore tease

=

O\ -
O Cre

H

CONMCIract IS supstantiatrly Impaired tSectiom 2A8=5

| . . ul Wl o I ul - | - . ul
1SS0l 1T I deldul U Ullderl LIIe ITcadste COoOIILLadacl dlIld the
lessee may:

(1) cancel the lease contract {Sectitonr

T\ | el W Y s N L
Z2E=000 (L))

~e

(2) recover so much of the rent and security as
has been paid and is just under the circumstances;

(3) cover and rerover obtain damages as to all
goods affected, whether or not they have been identified

to the lease contract as provided in Sections 2A-518 and

2A-520,
(4) or recover damages for nondelivery as

provided in Sections 2A-519 and 2A-520;

(5) if an acceptance of goods has not been

Justifiably revoked, recover damages for default with

regard to accepted goods under 2A-519.

(6) exercise any other rights or pursue any

other remedies provided in the lease contract.

(b) If a lessor fails to deliver thegoods Im

4

conmformity to the tease comrmtract or repudiates the lease

contract, the lessee may also:

(1 T thegoods tave pbeen recover identified,

recover tihrem goods under <{Section 2A-522%; or

(2) in a proper case, obtain specific

performance or replevy the goods under tSection 2A-5217.
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(c) If a lessor is otherwise in default under a
lease contract, the lessee may exercise the rights and
pursue the remedies provided in the lease contract,
which may include a right to cancel the lease, and in
Section 2A-519(c) .

(d) If a lessor has breached a warranty, whether
express or implied, the lessee may recover damages under
tSection 2A-519 (d) 7.

(e) On rightful rejection or justifiable
revocation of acceptance, a lessee has a security
interest in goods in the lessee's possession or control
for any rent and security that has been paid and any
expenses reasonably incurred in their inspection,
receipt, transportation, and care and custody. amd

[Subject to Sections 2A-511 and 2A-512] , the lessee may

hold those the goods and dispose of them in good faith
and in a commercially reasonable manner, subject to
Section 2A-527 (e) .

(f) Subject to the provisions of Section 2A-407,

a lessee, on so notifying the lessor of—the tessee’s

Trrtentionr to o so, may deduct all or any part of the
damages resulting from any default under the lease
contract from any part of the rent still due under the

same lease contract.

94



Drafting Comment

In subsection (a), following present Article 2, 2A
referred to "all of the goods" if an installment
contract is materially breached by the lessor. Revised
Article 2 refers to "the undelivered balance”". I'm not
sure that "undelivered balance" is correct in 2A, (or in
2). What do you think?

In revised Article 2, the rights of a buyer with a
security interest in goods in its possession is said to
be subject to the equivalent of 2A-511 and 5-12. Those
sections refer to holding at the direction of the lessor
(seller) and so on. I'm not sure that the rights should
be so subject either in 2A or in 2. What do you think?

§ 2A-509. LESSEE'S RIGHTS ON IMPROPER DELIVERY;

RIGHTFUL REJECTION.

(a) Subject to theprovistoms—of Section 2A-510

O defaurt I Irnstartment tease contracts, 1f the goods
or the tender or delivery fail in any respect to conform
to the lease contract, the a lessee may:

(1) reject the whole;

(2) or accept the whole;goods or

(3) accept any commercial unit or units and

reject the rest of—thegoods.

(b) A Rrejection of—goods under subsection (a) is

not Tmreffective unless Tt the lessor is notified within

a reasonable time after the nonconformity was or should

have been discovered.tenmder—ordetrivery of the goods ard

T

et essee seasonably NmotIifies the tessors
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§ 2A-510. INSTALLMENT LEASE CONTRACTS: REJECTION
AND DEFAULT.

(a) "Installment lease contract" mears is a

lease contract that—authorizes or reguires in which the

terms reqgquire or the circumstances permit the delivery

of goods in separate lots to be separately accepted,

even though if the lease contract requires payment other

than in installments or contains a clause "each delivery

is a separate lease" or its equivalent.

Drafting Comment

Subsection (a) is moved here from the definitions
section, following Article 2. The underlined strikeouts
indicate language changes in the definition.

(b) Umder—am Trrstatment—Tease contract—a The

lessee may reject any nonconforming installment of

delivery of goods that—Ts monconformig if the

nonconformity substantially impairs the value of that

installment detivery to the aggrieved party. amd—carmrmot

be—Tured—or the monconformity s a defect T the

TEqUITEd JoCUmMents; Put 1L CIe NMONCoTformity Goes TToC

fatT—withim subsecttonr (27 However, if a non-conforming

tender by the lessor, supplier, or lessee is not a

breach of the whole contract,and the lessor, or the

supplier, or the lessee gives adequate assurance of its

cure, the Tessee aggrieved party must accept that

installment detivery.
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(c) If a Whemever nonconformity or default with

respect to one or more installments deriveries

substantially impairs the value of the whole TIrstattmert

lease contract as—a whore there is a default with

respect—to of the whole. But;—the aggrieved party

reIrTsStates the Imstartmernrt tTease Ccorntract as a wiote £

However, the power to cancel the contract for default is

waived or a canceled contract is reinstated if the

aggrieved party accepts a nonconforming detrivery

installment without seasonably notifying of cancellation

or brings an action with respect only to past derivertes

installments or demands performance as to future

detivertes installments.
Drafting Comment

Revised 2-611 applies the substantial breach rule
to payments. Therefore, presumably, a seller would have
to accept a short payment unless the shortage
substantially impaired the value of that payment to the
seller. That rule has not been included here. Lessors
and lessees probably expect that a lessor has the right
to decline to accept short rent payments and, instead
terminate the lease. The ELA memorandum, page 45,
strongly opposes applying the substantial breach rule to
payments.

§ 2A-511. MERCHANT LESSEE'S DUTIES ASTFO RIGHTFULLY

RETECTEDGOODST ; LESSEE'S OPTIONS AS TO SALVAGE.

(a) Subject to amry a lessee's security interest

of—a ftessee under tSection 2A-508(e)y, 1f = the lessor

or @ the supplier tras—Tro does not have an agent or place

of business at the market where the goods were of
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rejectedTomr or acceptance was revoked, a merchant

lessee, after rejection or revocation of acceptance of

goods 11T IIs 1[Or HNer possessiorn or cortror, shall
follow any reasonable instructions received from the
lessor or the supplier with respect to the goods in the

lessee's possession or control and ¥in the absence of

those instructions, a merchant lessee shall make a
reasonable efforts to sell, lease, or otherwise dispose
of the=goouds them for the lessor's account if they
threaten to decline speedily in value speedity.
Instructions are not reasonable if on demand indemnity
for expenses is not forthcoming.

(b) If a merchant lessee (subsection (a)) or any
other lessee (Section 2A-512) disposes of goods, te—tor

stteT the lessee is entitled to reimbursement sithrer from

the lessor, or the supplier, or out of the proceeds for

the reasonable expenses of caring for and disposing of

thre—goods—<art; them. ITf the expenses do not include mo

|

disposition commission, the lessee is entitled to such

a commission gs—Ts usual in the trade, or if there is
none, to a reasonable sum not exceeding 10 percent of
the gross proceeds.

(c) Subject to subsection (a), if a lessor or

supplier does not give instructions within a reasonable

time after notification of rejection or revocation of

acceptance, the lessee, whether a merchant or not, may
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store the rejected goods for the lessor's or supplier's

account, reship them to the lessor or supplier, or

resell them for the lessor's or supplier's account, with

reimbursement as provided in subsection (b).

(d) In complying with this section or Section 2A-

512, the lessee Tsterdomty to shall act in good faith.

Conduct in Ggood faith comduct—trereurder under this

section does not constitute Ts Trerther acceptance or

conversion mor and may not be the basis of an action for

damages.

(e) A purchaser who purchases in good faith from
a lessee pursuant to this section or Section 2A-512
takes the goods free of any rights of the lessor and the
supplier even though the lessee fails to comply with one

or more of the requirements of this Article.

§ 2A-512. LESSEE'S DUTIES AS TO RIGHTFULLY REJECTED

GOODS.

(a) FExcvept—as otherwise provided witir respect to

goods that threater to dectine 11T vaiue speedity Subject

to fSection 2A-511y a lessee who, before rejection or

revocation of acceptance, takes physical possession or

control of goods other than those in which there is a

amd—subjectto amny security interest of—atessee under

tSection 2A-508(e)) t=ay—the tessee, shall, after a

rightful rejection or justifiable revocation of
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acceptance of hold the goods T the fessSee s PUSSESSIOIN,

stratTTotd—tirem with reasonable care at the lessor's or

the supplier's disposition for a rTeasomabte sufficient

time to permit the lessor or supplier to remove them.

gfter—the fessee s Seagsonaptie NotIfIicatIon Oof TEeJeCctIorn;

However, the lessee has no further obligation with

regard to the goods.

(b) If a lessee uses the goods after a rightful

rejection or a justifiable revocation of acceptance, the

following rules apply:

(1) Any use by the lessee which is

inconsistent with the lessor's or supplier's interest in

the goods or with the lessee's claim of rejection or

revocation of acceptance and is unreasonable under the

circumstances is an acceptance if ratified by the lessor

or supplier.

(2) If use of the goods is not an acceptance,

the lessee, upon returning or disposing of the goods,

shall in appropriate circumstances pay the lessor or

supplier the reasonable value of the use to the lessee.

This value must be deducted from any damages to which

the buyer is otherwise entitled under this [article].

T

(by—Tfthe Tessor or the Supptrier gives 10

ITITStructIons wWIthIIT g reasorrabre tIime after nmotIfTIcatTon

ofTreJection, the ftessee may Store the rejected goods

for—the tessor s or the Supptrier s daCCoulTt Or SHIp Ciem
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tothe tessor or the suppiier Or JGISpPose oUf them for the

TessSor s Or the SuUppiier S aCCOoUullt Wit IreliMourSemeSrt 11T

'__\
oL
T

4
L

@)

the marmmmer provided I Sectionr 25— 7 o

trer

T

ya AN ] -l ul Nl
() LI 1Tsosee IIds 110 LUL

g

britgatiomrs with

—c

TEgard to goods rigitfulty rejecteds

(2 ActTom by the IesSsee pursudalnrt to SubSectIon

(t—Ts ot acceptance Or CTONMVET STOIT:

(c) A lessee in possession who wrongfully rejects

but does not accept goods is subject to subsection

(b) (1) and the duty of care in subsection (a).

Drafting Comment

The ELA memorandum, page 45, objects to including
(b) (1) in the statute. That group doesn't want the
statutory language to suggest that actual use by the
lessee might not be a use "under the lease", but rather
a use to mitigate damages. See also 2A-515(a) (3) to
which ELA also objects.

Stricken (b) is moved to 2A-511.

§ 2A-513. CURE

BETIVERY; REPEACEMENT.

(T fany tender or detfivery Dy tie 1TesSor Or

the suppIier IS rejected DeCcause TTONCONLOTmITg armd te

timefor performance as ot yeEt EXpIired, the 1TeSS0r 0T

el

the suppIier mMay Seasonaply NotIify thre tessee of tie

Tessor s Or the Suppiier s IITtertionr to cure and may

thermr make g conforming detIvery wWithim the time provided

TITthre Tease cortracts
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(27— T f the tessee rejects g TTONCONfoOTrminTg terrder

T
NN
.
Qf
T
T

tre—tessor or the SuppIiier Tad readsonarie gJrournas

toPelfieve Would Pe aCCeptabie WItilh Or WILout TorEy

grtowarnce, thie TessSor Or the SUpPPIier May nave d fUurtiier

N

TEgSONapIe time to substitute a conforming tender 11 e

for—she—Seagsormabty Totifies the fessee-

If the lessee rightfully rejects a tender of

delivery under Section 2A-509 [or ,2A-510] or

Justifiably revokes an acceptance under Section 2A-517,

the lessor or supplier, upon seasonable notice to the

buyer and at its own expense, may cure any breach as

follows:

(1) If the agreed time for performance has not

expired, the lessor or supplier may tender a conforming

tender of delivery within the agreed time.

(2) If the agreed time for performance has

expired, the lessor or supplier may provide a cure that

is appropriate in the circumstances if the buyer has no

legitimate interest in refusing the cure and cure is

effected within a reasonable time.

Drafting comment

Revised Article 2 refers only to rejection under
the single delivery perfect tender rules section.
Should it not also refer to rejection under the
installment rejection rules; or do the cure rules stated
in the installment section itself sufficiently cover the

question. I have included a reference to 2A-510, the
installment delivery section, in brackets.
/
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§ 2A-514. WAIVER OF LESSEE'S OBJECTIONS.

(a) T rejectinmg goods, @ A lessee's failure to

state, in connection with a rejection under Section 2A-

503[,2A-510] or a revocation of acceptance under 2A-527,

a particular defect nonconformity that is ascertainable

by reasonable inspection precludes thetessee from

Tetying reliance on the unstated defect [nonconformity]

to justify rejection or revocation of acceptance or to

establish default if:

(1) if;7—stated—seasomabty, the lessor or the

supplier toutd would have cured Tt—tSectriomr 2&=5t3) the

nonconformity if stated seasonably; or

(2) between merchants, T the lessor or the

supplier after rejection or revocation of acceptance has

made a request in writirg a record for a full and final
wrritten recorded statement of all defects

nonconformities on which the lessee proposes to rely.

(27— A IesSSee s falliure to IEeserve IrIgits Wien

Pay Iy TEIIt Or OCNEr CONSIUeration agalillsSt QUCUEITTS

preciudes recovery of the paymernt for defects apparent

o the face of the documents:

(b) Payment against a document made without a

lessee's reservation of rights precludes recovery of the

payment for defects apparent on the face of the

document.
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§ 2A-515. ACCEPTANCE OF GOODS.

(a) —Accteptance of ygGoods are accepted if a occurs

agfter—the lessee:

(1) fTras—trad after a reasonable opportunity to

T

inspect the goods amd—a)—the tessee signifies—or—acts

Wit respect to the goods IIT a manner tiat sigrnifies to

the lessor or the supplier that the goods are conformimg

T

or that—the—tessee will be taken or retained titrem in
spite of their nonconformity; or

(2) after a reasonable opportunity to inspect

the goods, the—Z*essee fails to make an effective

rejection—of—thegoods—tSectriomr 2&a=509(27 )~ or;

(3) either before or after rejection or

revocation of acceptance, does any unreasonable act

inconsistent with the lessor's or supplier's interest in

the goods or the lessor's claim of rejection or

revocation of acceptance and that act is ratified by the

lessor or supplier as an acceptance.

(b) Acceptance of a part of any commercial unit

is acceptance of that the entire unit.

§ 2A-516. EFFECT OF ACCEPTANCE OF GOODS; NOTICE OF
DEFAULT; BURDEN OF ESTABLISHING DEFAULT AFTER
ACCEPTANCE; NOTICE OF CLAIM OR LITIGATION TO PERSON

ANSWERABLE OVER.
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(a) A lessee must shall pay rent for any goods
accepted in accordance with the lease contract, [with
due allowance for goods rightfully rejected or not

delivered.]

Drafting Comment

The bracketed language is in present 2A. It is not
in present Article 2 and is not in revised Article 2.
It is probably redundant in Article 2A. Should it be
deleted?

(b) —A—Tessee's agAcceptance of goods precludes

rejection of the goods accepted but —frrthe case of—=

Wil -l . ul R - | 1 -l ul el
L ITIIgdrice 1&4dse, 11 INMdue wWILIl RIIOWICSUYE Ol d

TTOIICOITLOT I Ty, dCCEPLAIICE Callllot Pe ITEVOKed pecause Of

L.

Tt I any other Tase, 1 made Wit KImowiedge of &

TTOIICOITLOT I Ty, dCCEPLAIICE Callllot Pe ITEVOKed pPecause Of

T UIrtess e aCCepLtarce was Ol tHEe Teasorapie

ISSUmMp IO that the monconformity would Pe Seadsonaoty

cured. Acceptance does not of by itself impair any other
remedy provided by this [&#article] or the lease
agreement for nonconformity.

(c) If a tender has been accepted, the following

rules apply:

(1) The lessee, within a reasonable time after

the lessee discovers or should have discovered a 1y

default, the——Tessee shall notify the lessor and the

supplier, if any, of the claimed default. However a
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failure to give notice bars the buyer from a remedy only

to the extent that the seller establishes that it was

prejudiced by the failure. orbe barred from any remedy

IgaITTStT thie party ot nmotIified;
(2) Except in the case of a consumer lease, if

the claim is one for infringement or the like and as a

result of the default the lessee is sued, the lessee

shall so notify the lessor or the supplier,,if any,

within a reasonable time after the tfessee receivinges

notice of the litigation for—Imfrirmgementor the tIke

]

o W .Y )\
o CLIOII Z2A=Z211)

ul -l ul | L ] -l
e 1855t Slildl 1l TIOLLLYy LIIE 1€550L or

T

be barred from any remedy over for liability established
by the litigation.7—=armd

(3) ttre A lessee has the burden Ts o the

Tessee—to of establishing a amy default with respect to

goods accepted.

(d If a lessee is sued for breach of a warranty
or other obligation for which = its lessor or @ supplier
is answerable over the following apply:

(1) The lessee may give the its lessor or the

supplier, or both, wrTttemr notice in a record of the

litigation. 1If the notice states that invites the

person notified may come Tm amddeferd to intervene in

the litigation and states that if the person notified

does not do so that person will be bound in any action

against that person by the lessee by any determination
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of fact common to the two tTrtigattomrs actions, the

person notified is so bound, themr unless the that person

mmotified ,after seasonable receipt of the notice, does

Ttome I it intervenes in the litigation and defends

that—persor s so pourd.

(2) If the claim is one for infringement or

the like,Fthe original lessor or the supplier may demand
in writitmg a record that the its lessee turn over

control of the litigation including settlement T the

o W
o CLILOII

—

Clraim TS One for IIMfringemernt or the T1ke

2A=2ttT)ror etrse or otherwise be barred from any remedy

over. If ttredemarrd—states that the lessor or the

supplier also agrees to bear all expense and to satisfy

any adverse judgment, them umtess the lessee after

SEgSONTapte recelipt of the demarmd does Turll OVET CTOITtTOL

thre—Tessee is so barred unless, after seasonable receipt

of the demand, control is turned over to the lessor or

supplier.
(f) Subsections (c), amd (d), and (e) apply to

any an obligation of a lessee to hold the lessor or the
supplier harmless against infringement or the like

(Section 2A-211).

§ 2A-517. REVOCATION OF ACCEPTANCE OF GOODS.
(a) A lessee may revoke acceptance of a lot or

commercial unit whose nonconformity substantially
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impairs its value to the lessee i1if —the Tesses has
accepted Tt:

(1) =Except in the case of a finance lease, on
the reasonable assumption that its nonconformity would
be cured and it has not been seasonably cured; or

(2) without discovery of the nonconformity if

thre—tessee’™s acceptance was reasonably induced =ither by
the lessor's assurances or, except in the case of a
finance lease, by the difficulty of discovery before
acceptance.

(b) Except in the case of a finance lease that is
not a consumer lease, a lessee may revoke acceptance of
a lot or commercial unit if the lessor defaults under
the lease contract and the default substantially impairs
the value of that lot or commercial unit to the lessee.

(c) If the lease agreement so provides, the
lessee may revoke acceptance of a lot or commercial unit
because of other defaults by the lessor.

(d) The be effective, a lessee's acceptance must

be revoked Revorvatiom of—acceptance mustoccur within a

reasonable time after the lessee discovers or should
have discovered the ground for it and before any
substantial change in condition of the goods which is
not caused by the nonconformity. The Rrevocation is not

effective until the lessee notifies the lessor.
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(e) A lessee who sou justifiably revokes

acceptance has the same rights and duties with regard to

the goods involved under Sections 2A-511, 2A-512, and

2A-513 as 1f they tessee had been rejected them.

§ 2A-518. COVER; SUBSTITUTE GOODS.

(a) After a default by a lessor under the lease
contract of the type described in Section 2A-508(a), or,
if agreed, after other default by the lessor, the lessee
may cover by making any purchase or lease of or contract
to purchase or lease goods in substitution for those due
from the lessor.

(b) Except as otherwise provided with respect to
damages liquidated in the lease agreement
(Section 2A-504) or otherwise determined pursuant to
agreement of the parties ( Sections 1-102(3) and
2A-503), 1f a lessee's cover 1s by a lease agreement
substantially similar to the original lease agreement
and the new lease agreement is made in good faith and in
a commercially reasonable manner, the lessee may recover
from the lessor as damages (1) the present value, as of
the date of the commencement of the term of the new
lease agreement, of the rent under the new lease
agreement applicable to that period of the new lease
term which is comparable to the then remaining term of

the original lease agreement minus the present value as
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of the same date of the total rent for the then
remaining lease term of the original lease agreement,
and (2) any incidental or consequential damages, less
expenses saved in consequence of the lessor's default.
(c) If a lessee's cover is by lease agreement
that for any reason does not qualify for treatment under
subsection (2), or is by purchase or otherwise, the
lessee may recover from the lessor as 1f the lessee had

elected not to cover and Section 2A-519 governs.

§ 2A-519. LESSEE'S DAMAGES FOR NON-DELIVERY,
REPUDIATION, DEFAULT, AND BREACH OF WARRANTY IN REGARD
TO ACCEPTED GOODS.

(a) Except as otherwise provided with respect to
damages liquidated in the lease agreement
(Section 2A-504) or otherwise determined pursuant to
agreement of the parties ( Sections 1-102(3) and
2A-503), 1f a lessee elects not to cover or a lessee
elects to cover and the cover is by lease agreement that
for any reason does not qualify for treatment under
Section 2A-518(b), or is by purchase or otherwise, the
measure of damages for non-delivery or repudiation by
the lessor or for rejection or revocation of acceptance
by the lessee is the present value, as of the date of

the—defautrt specified in subsection (b) and at the place

specified in subsection (c), of the then market rent
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minus the present value as of the same date of the
original rent, computed for the remaining lease term of
the original lease agreement, together with incidental
and consequential damages, less expenses saved in
consequence of the lessor's default.

(b) Market rent is to be determined as of the

times specified by the following rules:

(1) If the case comes to trial after the

agreed time for performance, the following rules apply:

(1) If the default is other than by

repudiation the market rent is determined as of the time

the lessee learned of the default.

(1i) If the default is by repudiation,

market rent is determined as of the time for

performance.

(2) If the case comes to trial before the

agreed time for performance, the time for determining

market rent is the time when a commercially reasonable

period of time after the lessee learned of the

repudiation has expired.

(c) Market rent is to e determined as of the
place for tender or, in cases of rejection after arrival
or revocation of acceptance, as of the place of arrival.

(d) Except as otherwise agreed, Tfthe a lessee

who has accepted goods and given noticeficatiomr pursuant

to fSection 2A-516(c)7y, the measure of may recover as
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damages for any nonconforming tender—or—detivery or
other default by a lessor Ts the loss resulting in the

ordinary course of events from the lessor's default as

determined in any reasonable manner—that—is reasorabte

together with incidental and consequential damages, less
expenses saved in consequence of the lessor's default.
(e) Except as otherwise agreed, the measure of
damages for breach of warranty is the present value at
the time and place of acceptance of the difference
between the value of the use of the goods accepted and
the value if they had been as warranted for the lease
term, unless special circumstances show proximate
damages of a different amount, together with incidental
and consequential damages, less expenses saved in
consequence of the lessor's default or breach of

warranty.

§ 2A-520. —LTESSEE*S INCIDENTAL AND CONSEOUENTIAL
DAMAGES.
t+)r Incidental damages resulting from a tTessor*s

default under a lease contract include any commercially

reasonable charges, expenses, or commissions Treasoraoty

incurred after the default with respect to:

(1) Tmr inspection, receipt, transportation, ot

care and custody of goouds property after the other
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—c

party's default; rightfulty rejectedor goods the

gcceptance of

(2) stopping delivery or shipment;

WHITI TS JusStIifiaboty TevOKed,

(3) Ty Tommerciarly reasolgaite Charges, EXPEIlSES

orCcommIssIons 1 conmnectiom witht effecting cover,

return, or resale of property, and:

(4) amd—arny othier reasonable efforts otherwise to

minimize or avoid the consequences of TeExXperse Inciderrt

to—the default.

SECTION 2A-520A. CONSEQUENTIAIL DAMAGES.

27 Consequential damages to a lessee, lessor, or

other protected person resurting from a tessor's for

default include:

(1) =y losses resulting from a default which

the defaulting party at the time of contracting had

reason to know would probably result from the aggrieved

party's general or particular requirements and needs, of

WITIT thre Tessor at the CIme Of COntracting ad IregsorT

to—krmow ardwirtcit are not unreasonably disproportionate

to the risk assumed by the defaulting party, and the

aggrieved [or the breaching] party could not avoid by

reasonable measures under the circumstances; Teagsorapty

] - ul ] ] .
pe prevellted Dy CoOveEL O OLIICIWLISTE, and
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(2) subiject to 2A-216A, injury to person or

property proximately resulting from any breach of
warranty.
Drafting Comment

Revised 2-706 on consequential damages limits them
to damages which the aggrieved or the breaching party
could not avoid. I can't understand why the fact that
the breaching party might have avoided the loss can be
relevant, i1f it didn't avoid the loss. I have bracketed
the language here.

§ 2A-521. TESSEE*S RIGHT TOSPECIFIC PERFORMANCE ©OR
REPEEVINT

(a) A court may, at its discretion, decree

Sspecific performance may be decreed if the parties have

expressly agreed to that remedy or the agreed

performance of the defaulting party is goods—are unique

or in other proper circumstances.

(b) A decree for specific performance may include
arry terms and conditions as to payment of the rent,
damages, or other relief that the court deems considers

just.

(c) A lessee has a right of—Teptevim, detimue,;

SeguestratIon, CTlrainmm amrd detrivery, or the tike for t
recover goods identified to the lease contract if, after
reasonable efforts, the lessee is unable to effect cover

for throse the goods or the circumstances rTeagsomabty

indicate that the an effort to obtain cover would witt

be unavailing.
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Drafting Comment
The ELA memorandum, page 49, asks that the
present. more specific language, in subsection (c) be
retained.

§ 2A-522. LESSEE'S RIGHT TO GOODS ON LESSOR'S

INSOLVENCY.

[ (a) Subject to subsection (b) Tesseeamd—even

|

hough—the goods trave ot beerr shIipped, a lessee who

[has paid] pays all or a part or—attr of the rent and

security for goods identified to @ the lease contract

{Sectiom 2&=2T7) ,on making and keeping good a tender of
any unpaid portion of the rent and security due under

the lease contract, may has a right to recover them

goods Tdermtified from the lessor if the lessor

repudiates or fails to deliver as required by the

contract. becomes ImsSUlvent wWIthim 10 days after receipt

of—the fIirstIrmstatiment of renrt amrd securtty-

[(b) A lessee acquires the right to recover goods
identified to a lease contract only if they conform to
the lease contract.]

Drafting Comment

Should subsection (b) be retained? Present 2-502
says that if identification has been by the buyer, the
buyer can get the goods only if they conform to the
contract. Revised 2-724 has no similar provision.

The present 2A comments say that subsection (b) is
intended to prevent the unjust enrichment would occur if
goods better than the lease required had been identified
to the contract. However, even if that is a desirable
purpose, the language of the statute may not achieve the
purpose: goods better than those required probably do
conform to the contract.
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C. DEFAULT BY LESSEE

§ 2A-523. LESSOR'S REMEDIES.

(a) If a lessee wrongfully rejects or revokes
acceptance of goods or fails to make a payment when due
or repudiates with respect to a part or the whole, then,
with respect to any goods involved, and with respect to
all of the goods if under an installment lease contract
the value of the whole lease contract is substantially
impaired (Section 2A-510), the lessee is in default
under the lease contract and the lessor may:

(1) cancel the lease contract (Section
2A-505(a)) ;

(2) proceed respecting goods not identified to
the lease contract (Section 2A-524);

(3) withhold delivery of the goods and take
possession of goods previously delivered
(Section 2A-525);

(4) stop delivery of the goods by any bailee
(Section 2A-526);

(5) dispose of the goods and recover damages
(Section 2A-527), or retain the goods and recover
damages (Section 2A-528), or in a proper case recover

rent (Section 2A-529) ;
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(6) exercise any other rights or pursue any
other remedies provided in the lease contract.

(b) If a lessor does not fully exercise a right
or obtain a remedy to which the lessor is entitled under
subsection (a), the lessor may recover the loss
resulting in the ordinary course of events from the
lessee's default as determined in any reasonable manner,
together with incidental damages, less expenses saved in
consequence of the lessee's default.

(c) If a lessee is otherwise in default under a
lease contract, the lessor may exercise the rights and
pursue the remedies provided in the lease contract,
which may include a right to cancel the lease. 1In
addition, unless otherwise provided in the lease
contract:

(1) if the default substantially impairs the
value of the lease contract to the lessor, the lessor
may exercise the rights and pursue the remedies provided
in subsections (a) or (b); or

(2) if the default does not substantially
impair the value of the lease contract to the lessor,

the lessor may recover as provided in subsection (b).

§ 2A-524. LESSOR'S RIGHT TO IDENTIFY GOODS TO LEASE

CONTRACT NOTWITHSTANDING DEFAULT OR TO SALVAGE

UNFINISHED GOODS.
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(a) After default by the lessee under the lease
contract of the type described in Section 2A-523(a) or
Section 2A-523(c) (1) or, if agreed, after other default
by the lessee, the lessor may:

(1) identify to the lease contract conforming

goods not already identified if they are in the lessor's

or supplier's possession or control at the time the

lessor learned of the default they were T the Tessor's

11 J 1] . - 1- .
oL LI SUppllicr s pPpoOosSsSTessS1IoIl oL COIILLOL, and

(2) dispose of goods (Section 2A-527(a)) that

demonstrabty are shown to have been intended for the

particular lease contract even thoughr—those goods 1if
they are unfinished.

(b) If the goods are unfinished at the time of

breach, an aggrieved lessor or the supplier, in the

exercise of reasonable commercial judgment for—the

purposes of avoriding to minimize loss and for the

purpose of effective realization, am aggrieved tessor oOT

thre—suppiier may srthrer complete manufacture and wholly
identify the goods to the lease contract, or cease
manufacture and lease, sell, or otherwise dispose of the
goods for scrap or salvage value, or proceed in any

other reasonable manner.
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§ 2A-525. LESSOR'S RIGHT TO POSSESSION OF GOODS.

(a) Tf—= A lessor who discovers that the lessee

toPe is insolvent, thetessor may refuse to deliver the
goods.

(b) After a default by the lessee under the
lease contract of the type described in Section
2A-523(a) or 2A-523(c) (1) or, if agreed, after other
default by the lessee, the lessor has the right to take
possession of the goods. If the lease contract so
provides, the lessor may require the lessee to assemble
the goods and make them available to the lessor at a
place to be designated by the lessor which is reasonably
convenient to both parties. Without removal, the lessor
may render unusable any goods employed in trade or
business, and may dispose of goods on the lessee's
premises (Section 2A-527).

(c) The lessor may proceed under subsection (b)
without judicial process if it can be done without
breach of the peace or the lessor may proceed by action.

Drafting Comment
In revised Article 2, subsection (a) is moved to
the stoppage in transit section, should that be done
here?
§ 2A-526. LESSOR'S STOPPAGE OF DELIVERY IN TRANSIT
OR OTHERWISE.

(a) Subject to subsection (c), a lessor may stop

delivery of goods in the possession of a carrier or
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other bailee if the Tessor—discovers the lessee tobe is

insolvent amdmay stop detivery of Tartroad, truckioad;

4 r

pranmetoad, Or fTarger SHIpments Of EXpress Or frelgit Tt

thre—fessee or repudiates or fails to make a payment due
before delivery, whether for rent, security or otherwise

under the lease contracty or if, for any other reason,

the lessor has a right to withhold or take poussessiomrof

reclaim the goods.

(b) As against a lessee Trr pursuling ItS remedies

under subsection (a), the lessor may stop delivery until
(1) receipt of the goods by the lessee; or

(2) acknowledgment to the lessee by any bailee

of the goods;—e=xtept other than a carrier or a carrier

by reshipment or as a warehouseman, that the bailee

holds the goods for the lessee.7Tor—

T

{C)y——suchr arr acknowtedgmernt—to the tessee by =@

CaIrTIer Vid IESHIPMEt O &S WalESHoOUSendarr-

(c) If notice to stop delivery has been given,

the following rules apply:

(1) The notice must afford the carrier or a

bailee reasonable opportunity tar—TFo stop detivery, <

Tessor stiatrt so notify as to ernapre the pbaltee Dy

] L

Tegsonapte drtigence to prevent delivery of the goods.

(2) After notification, the carrier or bailee

strart must hold and deliver the goods according to the
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directions of the lessor.;—Pbut However, the lessor is
liable to the bailee for any ensuing charges or damages.

(3) A carrier or bailee whro that has issued a

nonnegotiable bitt—of Tadinmg document Ts Totobtiiged to
need not obey a notification to stop received from a

person other than the comsiIgrmor person named in the

document as the person from whom the goods have been

received for shipment or storage..

§ 2A-527. LESSOR'S RIGHTS TO DISPOSE OF GOODS.

(a) After a default by a lessee under the lease
contract of the type described in Section 2A-523(a) or
2A-523(c) (1) or after the lessor refuses to deliver or
takes possession of goods (Section 2A-525 or 2A-526),
or, if agreed, after other default by a lessee, the
lessor may dispose of the goods concerned or the
undelivered balance thereof by lease, sale, or
otherwise.

(b) Except as otherwise provided with respect to
damages liquidated in the lease agreement
(Section 2A-504) or otherwise determined pursuant to
agreement of the parties ( Sections 1-102(3) and
2A-503), 1f the disposition is by lease agreement
substantially similar to the original lease agreement
and the new lease agreement is made in good faith and in

a commercially reasonable manner, the lessor may recover
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from the lessee as damages (i) accrued and unpaid rent
as of the date of the commencement of the term of the
new lease agreement, (ii) the present value, as of the
same date, of the total rent for the then remaining
lease term of the original lease agreement minus the
present value, as of the same date, of the rent under
the new lease agreement applicable to that period of the
new lease term which is comparable to the then remaining
term of the original lease agreement, and (iii) any
incidental damages allowed under Section 2A-530, less
expenses saved in consequence of the lessee's default.

(c) If the lessor's disposition is by lease
agreement that for any reason does not qualify for
treatment under subsection (b), or is by sale or
otherwise, the lessor may recover from the lessee as if
the lessor had elected not to dispose of the goods and
Section 2A-528 governs.

(d) A subsequent buyer or lessee who buys or
leases from the lessor in good faith for value as a
result of a disposition under this section takes the
goods free of the original lease contract and any rights
of the original lessee even though the lessor fails to
comply with one or more of the requirements of this
Article.

(e) The lessor is not accountable to the lessee

for any profit made on any disposition. A lessee who
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has rightfully rejected or justifiably revoked
acceptance shall account to the lessor for any excess
over the amount of the lessee's security interest

(Section 2A-508(e)) .

§ 2A-528. LESSOR'S DAMAGES FOR NON-

ACCEPTANCE, FAILURE TO PAY, REPUDIATION, OR OTHER
DEFAULT.

(1) Except as otherwise provided with respect to
damages liquidated in the lease agreement
(Section 2A-504) or otherwise determined pursuant to
agreement of the parties ( Sections 1-102(3) and
2A-503), 1f a lessor elects to retain the goods or a
lessor elects to dispose of the goods and the
disposition is by lease agreement that for any reason
does not qualify for treatment under Section 2A-527 (b),
or is by sale or otherwise, the lessor may recover from
the lessee as damages for a default of the type
described in Section 2A-523(a) or 2A-523(c) (1), or, if
agreed, for other default of the lessee, (1) accrued

and unpaid rent as of the date specified in subsection

(b) if the lessee has never taken possession of the
goods, or, 1f the lessee has taken possession of the
goods, as of the date the lessor repossesses the goods
or an earlier date on which the lessee makes a tender of

the goods to the lessor, (ii) the present value as of
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the date determined under clause (i) of the total rent
for the then remaining lease term of the original lease
agreement minus the present value as of the same date
of the market rent at the place where the goods are
located computed for the same lease term, and (iii) any

incidental or consequential damages allowed under

Section 2A-530 _and Section 2A-531, less expenses saved

in consequence of the lessee's default.

(b) Market rent under subsection (a) (i) is to be

determined as of the times specified by the following

rules:

(1) If the case comes to trial after the

agreed time for performance, the following rules apply:

(1) If the default is other than by

repudiation the market rent is determined as of the

time the lessor learned of the default.

(1i) If the breach is by repudiation,

market rent is determined as of the time for acceptance

of the goods by the lessee.

(2) If the case comes to trial before the

agreed time for performance, the time for determining

market rent is the time when a commercially reasonable

period of time after the lessor learned of the

repudiation has expired.

Hh

(c) TFfthe measure of damages provided 1T

SubsectIonr (I IS Iradequate to put a 1TeSsor 1T as good
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I PUSTICION a5 PErfOrmarnce woutd tave, the measure of A

lessor may recover damages measured by other than the

market rent including the present value of the profit,

including reasonable overhead, the lessor would have
made from full performance by the lessee, together with
any incidental damages allowed under Section 2A-520, due
allowance for costs reasonably incurred and due credit

for payments or proceeds of disposition.

§ 2A-529. LESSOR'S ACTION FOR THE RENT.

(a) After default by the lessee under the lease
contract of the type described in Section 2A-523(a) or
2A-523(c) (1) or, if agreed, after other default by the
lessee, if the lessor complies with subsection (b), the
lessor may recover from the lessee as damages:

(1) for goods accepted by the lessee and not
repossessed by or tendered to the lessor, and for
conforming goods lost or damaged within a commercially
reasonable time after risk of loss passes to the lessee
(Section 2A-219), (i) accrued and unpaid rent as of the
date of entry of judgment in favor of the lessor, (ii)
the present value as of the same date of the rent for
the then remaining lease term of the lease agreement,
and (iii) any incidental damages allowed under
Section 2A-530, less expenses saved in consequence of

the lessee's default; and
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(2) for goods identified to the lease contract
if the lessor is unable after reasonable effort to
dispose of them at a reasonable price or the
circumstances reasonably indicate that effort will be
unavailing, (i) accrued and unpaid rent as of the date
of entry of judgment in favor of the lessor, (ii) the
present value as of the same date of the rent for the
then remaining lease term of the lease agreement, and
(iii) any incidental damages allowed under Section
2A-530, less expenses saved in consequence of the
lessee's default.

(b) Except as provided in subsection (c), the
lessor shall hold for the lessee for the remaining lease
term of the lease agreement any goods that have been
identified to the lease contract and are in the lessor's
control.

(c) The lessor may dispose of the goods at any
time before collection of the judgment for damages
obtained pursuant to subsection (a). If the disposition
is before the end of the remaining lease term of the
lease agreement, the lessor's recovery against the
lessee for damages 1is governed by Section 2A-527 or
Section 2A-528, and the lessor will cause an appropriate
credit to be provided against a judgment for damages to
the extent that the amount of the judgment exceeds the

recovery available pursuant to Section 2A-527 or 2A-528.
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(d) Payment of the judgment for damages obtained
pursuant to subsection (a) entitles the lessee to the
use and possession of the goods not then disposed of for
the remaining lease term of and in accordance with the
lease agreement.

(e) After default by the lessee under the lease
contract of the type described in Section 2A-523(a) or
Section 2A-523(c) (1) or, if agreed, after other default
by the lessee, a lessor who is held not entitled to rent
under this section must nevertheless be awarded damages
for non-acceptance under Section 2A-527 or Section

2A-528.

§2A=530—LEESSORSINCIDENTALT DAMAGES ——

Trcrdentat damages to amr aggrieved TessSor Incrude

dITy COMMETrCIially [EdSONapie CHarges, EXPeIlSEs, OT

COMMISSIONS INCUrred 11T Stopping detrivery, IIT tie

tramsportation, Ttare and custody of goods after the

Tesseets defaurt; TIT ConmectIon WIitin TeturiT oOr

dIsposTtIon of the goods, Or OtHeErwise Iresurtilig fIom

] ul el i -
Lilie decldullt.

§ 2A-531. STANDING TO SUE THIRD PARTIES FOR INJURY
TO GOODS.
(a) If a third party su deals with goods that

have been identified to a lease contract as—to and
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causes actionable injury [to the goods] [to a party to

the lease contract] (a) the lessor has a right of action
against the third party, and (b) the lessee also has a
right of action against the third party if the lessee:

(i) has a security interest in the goods;

(ii) has an insurable interest in the goods; or

(11ii) bears the risk of loss under the lease
contract or has since the injury assumed that risk as
against the lessor and the goods have been converted or
destroyed.

(b) If at the time of the injury the party

plaintiff did not bear the risk of loss as against the
other party to the lease contract and there is no

arrangement between them for disposition of the

recovery, hIsftor hert—sult any recovery or settlement

is, subject to his [or her] own interest, TS as =

fiduciary for the other party to the lease contract.

(c) Either party with the consent of the other

may sue for the benefit of whomTt—may a concerned

party.

Drafting Comment

The Article 2 revision speaks of injury to the
goods. Isn't that incorrect. 1Is the issue, injury to a
party rather than injury to the goods. Conversion would
not be injury "to the goods"
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§ 2A-532. LESSOR'S RIGHTS TO RESIDUAL INTEREST. 1In
addition to any other recovery permitted by this Article
or other law, the lessor may recover from the lessee an
amount that will fully compensate the lessor for any loss of

or damage to the lessor's residual interest in the goods

caused by the default of the lessee.
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ARTICLE 1 AND ARTICLE 9: CONFORMING AMENDMENTS

§ 1-105. TERRITORIAL APPLICATION OF THE ACT; PARTIES'
POWER TO CHOOSE APPLICABLE LAW.

(1) Except as provided hereafter in this section,
when a transaction bears a reasonable relation to this state
and also to another state or nation the parties may agree
that the law either of this state or of such other state or
nation shall govern their rights and duties. Failing such
agreement this Act applies to transactions bearing an
appropriate relation to this state.

(2) Where one of the following provisions of this Act
specifies the applicable law, that provision governs and a
contrary agreement is effective only to the extent permitted
by the law (including the conflict of laws rules) so
specified:

Rights of creditors against sold goods.
Section 2-402.

Applicability of the Article on Leases.
Sections 2A-105 and 2A-106.

Applicability of the Article on Bank Deposits

and Collections. Section 4-102.
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Bulk transfers subject to the Article on Bulk
Transfers. Section 6-102.
Applicability of the Article on Investment
Securities. Section 8-106.

Perfection provisions of the Article on Secured

Transactions. Section 9-103.
§ 1-201(37) . GENERAL DEFINITIONS: "SECURITY INTEREST".
(37) "Security interest" means an interest in

personal property or fixtures which secures payment or
performance of an obligation. The retention or reservation
of title by a seller of goods notwithstanding shipment or
delivery to the buyer (Section 2-401) is limited in effect to
a reservation of a "security interest". The term also
includes any interest of a buyer of accounts or chattel paper
which is subject to Article 9. The special property interest
of a buyer of goods on identification of those goods to a
contract for sale under Section 2-401 is not a "security
interest", but a buyer may also acquire a "security interest"
by complying with Article 9. Unless a consignment is
intended as security, reservation of title thereunder is not
a "security interest", but a consignment in any event is
subject to the provisions on consignment sales (Section 2-
326) .

Whether a transaction creates a lease or security
interest is determined by the facts of each case; however, a
transaction creates a security interest if the consideration

the lessee is to pay the lessor for the right to possession
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and use of the goods is an obligation for the term of the
lease not subject to termination by the lessee, and

(a) the original term of the lease is equal to or
greater than the remaining economic life of the goods,

(b) the lessee i1s bound to renew the lease for the
remaining economic life of the goods or is bound to become
the owner of the goods,

(c) the lessee has an option to renew the lease for
the remaining economic life of the goods for no additional
consideration or nominal additional consideration upon
compliance with the lease agreement, or

(d) the lessee has an option to become the owner of
the goods for no additional consideration or nominal
additional consideration upon compliance with the lease
agreement.

A transaction does not create a security interest
merely because it provides that

(a) the present value of the consideration the
lessee is obligated to pay the lessor for the right to
possession and use of the goods is substantially equal to or
is greater than the fair market value of the goods at the
time the lease is entered into,

(b) the lessee assumes risk of loss of the goods,
or agrees to pay taxes, insurance, filing, recording, or
registration fees, or service or maintenance costs with
respect to the goods,

(c) the lessee has an option to renew the lease or

to become the owner of the goods,
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(d) the lessee has an option to renew the lease for
a fixed rent that is equal to or greater than the reasonably
predictable fair market rent for the use of the goods for the
term of the renewal at the time the option is to be
performed, or

(e) the lessee has an option to become the owner of
the goods for a fixed price that is equal to or greater than
the reasonably predictable fair market value of the goods at
the time the option is to be performed.

For purposes of this subsection (37):

(x) Additional consideration 1s not nominal 1f
(i) when the option to renew the lease is granted to the
lessee the rent is stated to be the fair market rent for the
use of the goods for the term of the renewal determined at
the time the option is to be performed, or (ii) when the
option to become the owner of the goods is granted to the
lessee the price is stated to be the fair market value of the
goods determined at the time the option is to be performed.
Additional consideration is nominal if it is less than the
lessee's reasonably predictable cost of performing under the
lease agreement if the option is not exercised;

(y) "Reasonably predictable" and "remaining
economic life of the goods" are to be determined with
reference to the facts and circumstances at the time the
transaction is entered into; and

(z) "Present value" means the amount as of a date
certain of one or more sums payable in the future, discounted

to the date certain. The discount is determined by the
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interest rate specified by the parties if the rate is not
manifestly unreasonable at the time the transaction is
entered into; otherwise, the discount is determined by a
commercially reasonable rate that takes into account the
facts and circumstances of each case at the time the

transaction was entered into.
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§ 9-113. SECURITY INTERESTS ARISING UNDER ARTICLE ON
SALES OR UNDER ARTICLE ON LEASES. A security interest
arising solely under the Article on Sales (Article 2) or the
Article on Leases (Article 2A) is subject to the provisions
of this Article except that to the extent that and so long as
the debtor does not have or does not lawfully obtain
possession of the goods

(a) no security agreement is necessary to make the
security interest enforceable; and

(b) no filing is required to perfect the security
interest; and

(c) the rights of the secured party on default by the
debtor are governed (i) by the Article on Sales (Article 2)
in the case of a security interest arising solely under such
Article or (ii) by the Article on Leases (Article 2A) in the
case of a security interest arising solely under such

Article.
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