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UNIFORM [MERGERAND-CONVERSIONENTITY TRANSACTIONS ACT]

PREFATORY NOTE

Scope and Approach of the Uniform Entity Transactions Act

Presently state business organization statutes (incorporated and unincorporated) vary in
their approach to same-species and cross-species mergers, consolidations, divisions, conversions,
share/entity interest exchanges, and domestications by or among domestic and foreign for-profit
and nonprofit entities. The dissimilarities in state statutes generally entail either silence or non-
uniformity regarding: (1) authorized transactions; (2) same-form or cross-form transactions; (3)
inclusion of for-profit and nonprofit entities; (4) inclusion of incorporated and unincorporated
organizations; and (5) single or dual status for converting, domesticating or transferring entities.

The uniform unincorporated organization acts also differ in their treatment of same-species and
cross-species transactions. For example, RUPA (1997) authorizes the conversion or merger of
partnerships or limited partnerships. RUPA does not, however, anticipate the conversion or
merger of forms of business other than partnerships or limited partnerships nor does it address
divisions, entity interest exchanges, or domestications. RULPA (1976 with 1985 amendments) is
silent regarding cross-entity transactions. A RULPA limited partnership could, however, effect a
conversion or merger by “linking back” to the limited RUPA merger or conversion provisions.
Re-RULPA anticipates for-profit and nonprofit cross-species conversions and mergers but not
cross-species entity interest exchanges, divisions or domestications. ULLCA authorizes cross-
form mergers and conversions but is silent regarding for-profit and nonprofit cross-species entity
interest exchanges, divisions and domestications.

As aresult of this divergence in the law of business organizations, the Uniform [Entity
Transaction] Act (the “Uniform Act”) was conceived by the National Conference of
Commissioners on Uniform State Laws (“NCCUSL”) as an effort to bring uniformity to the
subjects of merger, divisions, conversion, consolidation, share/entity interest exchange, and
domestication between and among the same or different types of domestic and foreign for-profit
and nonprofit entities. NCCUSL anticipated the [Act] to exist either as a “junction-box/cross-
entity” act or as an act that would set forth amendments to be “dropped into” existing business
organization acts. As of its November, 2000 meeting, the Drafting Committee determined that
the Uniform Act should present a broad “junction-box” statute that would provide an option to
states to treat the [Act] either as a separate act or as a series of amendments to present entity
legislation.

As of March, 2002, four similar projects are being pursued by the American Bar
Association (“ABA”). First, the Committee on Corporate Laws of the ABA has drafted and
published a new Chapter 9 of the MBCA which is a “junction-box” statute that authorizes
domestic business corporations to become a different form of entity or, conversely, permits non-
domestic business corporations to become a domestic business corporation. The procedures



anticipated by Chapter 9 of the MBCA include: (1) domestication (a procedure in which a
corporation may change its state of incorporation, either domestic to foreign or foreign to
domestic); (2) nonprofit conversion (a procedure that permits a domestic business corporation to
become either a domestic nonprofit corporation or a foreign nonprofit corporation); (3) foreign
nonprofit domestication and conversion (a procedure that permits a foreign nonprofit corporation
to become a domestic business corporation); and (4) entity conversion (procedures that authorize
a domestic business corporation to become a domestic or foreign other entity or that permit a
foreign other entity to become a domestic business corporation). Because Chapter 9 of the
MBCA anticipates only those transactions that involve a domestic business corporation either at
the outset or at the termination of the transaction, the ABA has constituted a second project to
deal with nonprofit corporations as a constituent party to the foregoing transactions. The second
project will thus likely focus on the same types of transactions as Chapter 9 of the MBCA but for
inclusion instead within the Model Nonprofit Corporation Act. To date, an exposure draft of the
Model Nonprofit Corporation Act amendments has not been circulated for review. The third
project is one spearheaded by a Joint Task Force of the Committee on Corporate Laws and the
Committee on Partnerships and Unincorporated Business Organizations of the Business Law
Section (“Joint Task Force”) of the ABA. The Joint Task Force is charged with drafting a model
act that addresses mergers, conversions and entity interest exchanges of different forms of
business entities. The Model Act is presently entitled the Model Inter-Entity Transactions Act
(draft of 3-02)(“MITA”). MITA has been circulated for review and comment. In addition, for a
period of several weeks in January and February, 2002, weekly two-hour conference calls were
held to review the 2001 draft of MITA. Several members of the ABA Committee, including
ABA advisors George Coleman, Bill Clark, Bob Keatinge and Barry Nekritz and Reporter of the
NCCUSL project, Ann Anker, participated in each of these calls. An updated draft of 2002
resulted. Unlike Chapter 9 of the MBCA, MITA addresses only those transactions that involve
different forms of entities. Thus, because a domestication does not indicate a change of form,
domestications are not covered by MITA. Reference would only be made to MITA for cross-
form transactions. MITA also anticipates the repeal and/or amendment of all cross-form
provisions in RUPA, ULLCA and Re-RULPA. The only provisions of the Uniform
Unincorporated Acts that would not be affected would be those involving the same type of
business (e.g., mergers between same-form partnerships or between limited liability companies).
Further, MITA would add entity interest exchanges and domestications to uniform
unincorporated law and thereafter tie all voting requirements for both domestications and
exchanging entities in interest exchanges to that necessary for a merger. MITA would also not
require approval by an acquiring entity in an interest exchange. The fourth project is being
undertaken by the ABA Committee on Corporate Laws. The focus of the fourth project is to
draft provisions regarding divisions for inclusion in the MBCA and thereafter in MITA. As of
April, 2002, a proposed draft for a new Chapter 12, Subchapter B on Division will be presented
to the Corporate Laws Committee. Once those additions are approved, the repealer and
amendment sections of MITA would add divisions to uniform unincorporated law.

The Uniform Act, in its present state, is drafted as a free-standing, “junction-box” statute
that will: (1) repeal all existing merger and conversion provisions in all Uniform Unincorporated
Acts; (2) replace those provisions with new, broader merger and conversion provisions; and (3)



add the new transactions of divisions, entity interest exchanges and domestications. The
Uniform Act also sets forth the necessary approvals for each of these transactions. With the
Uniform Act repealer, therefore, a practitioner need only review the Uniform Act to locate the
substantive rules for all alternative entity mergers, divisions, entity interest exchanges,
conversions and domestications. In sum, the Uniform Act will enable cross-form and same-form
mergers, divisions, conversions and entity interest exchanges in addition to domestications for
unincorporated entities. The Uniform Act will permit a domestic incorporated entity to use the
Act only if the organic law governing the domestic incorporated entity permits the transaction.
Foreign entities may use the Uniform Act if the organic rules of the foreign entity permit the
transaction and the organic law governing the entity does not prohibit the transaction.

The four ABA projects are at varying degrees of completion but the work of each clearly
overlaps, to some degree, with the scope and purpose of the Uniform Act. The NCCUSL
Drafting Committee, its Chair, Reporter and ABA advisors are working closely with the Chair of
the MBCA junction-box and division projects as well as the Co-Chairs of the Joint Task Force.

The present draft of the Uniform Act is presented in seven Articles. The first Article sets
forth: (1) name; (2) definitions; (3) notice; and (4) scope. The definitional section utilizes
generic terminology intended to encompass both corporate and unincorporated (“cross-species”)
transactions.

Article 2 governs mergers. Article 2 is derived in large part from existing corporate and
unincorporated laws. Certain provisions dealing with necessary approvals, information required
in the plan of merger and some filing requirements represent an amalgamation of existing law.

Article 3 governs divisions. The division is a special type of merger that permits a
dividing entity to subdivide itself into two or more separate and distinct entities. The division
presently does not exist in any uniform unincorporated act. The ABA, on the other hand, is soon
to review a proposed addition to the MBCA and to MITA regarding divisions. The division
provisions of Article 3 reflect the unique nature of the contractual allocation of assets and
liabilities that result from a division.

Article 4 governs the entity interest exchange. The entity interest exchange is derived
from the share exchange in corporate law and in Chapters 11 and 13 of the MBCA. The entity
interest exchange does not presently exist in separate form in any uniform unincorporated
association act. The Drafting Committee, at its first meeting in November, 2000, opted to
include provisions for an entity interest exchange. Certain difficulties are presented by the entity
interest exchange, including: (1) necessary default approvals; (2) informational requirements for
a plan of entity interest exchange; (3) filing requirements for the exchange; and (4) contractual or

statutory appraisal rights for certain affected owners. Each of these points is addressed in this
draft.

Article 5 governs conversion. Article 5 is intended to address traditional intrastate and
foreign “different-form conversions.” Article 4 also sets forth: (1) default approval rules; and (2)



informational requirements for conversions. In addition, Article 5 acknowledges the possibility
of contractual appraisal rights for certain owners and/or transferees in the conversions authorized
under Article 5.

Article 6 governs domestications. Article 6 is intended to authorize a foreign entity to
domesticate as an domestic unincorporated entity of the same type and to authorize a domestic
unincorporated entity to domesticate as a foreign entity of the same type so long as the organic
rules of the foreign jurisdiction permit the domestication and the organic law of the foreign
entity does not prohibit the domestication. Article 6 provides: (1) requirements for a plan of
domestication; (2) approvals, including a default rule of approval; (3) necessary filings; (4)
effectiveness of a foreign entity domesticating as a domestic entity of the same type; and (5)
contractual appraisal rights.

Article 7 sets out miscellaneous provisions, including: (1) severability; (2) effective date;
(3) repeals of affected provisions in RUPA, ULLCA and Re-RULPA; (4) applicability; and (5)
savings clause.
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UNIFORM [MERGERAND-CONVERSIONENTITY TRANSACTIONS ACT]

[ARTICLE] 1

GENERAL PROVISIONS

SECTION 101. SHORT TITLE. This [Act] may be cited as the Uniform [Mergerand

-Cenverstonlntity Transactions] Act.

SECTION 102. DEFINITIONS. In this [Act]:
(1) “Acquiring entity” means the entity that acquires one or more efthe-classes of
ownership or sertes-ofentitytransferee interests of an exchanging entity in an entity interest

exchange.

(2) “Business” means any lawful activity, whether or not carried on for profit.
(23) “Conversion” means the procedure authorized by this [Act] in which:
(A) a domestic unineerporated-entity continues as a different type of
domestic or foreign entity; or
(B) a foreign entity continues as a domestic unincorporated entity of a
different type.
(34) “Converted entity” means the entity that continues in existence after a
conversion.
(45) “Converting entity” means the entity that adopts a plan of conversion and
that files a statement of conversion.

(6) “Dividing entity” means the domestic or foreign entity that is to be divided in

the manner permitted by this [Act].
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(7) “Division” means the procedure authorized by this [Act] in which:

(A) a domestic unincorporated entity may be divided into two or more

domestic entities or into the dividing entity and one or more domestic entities or one or more

foreign entities or into one or more domestic entities and one or more foreign entities or into two

or more foreign entities; or

(B) a foreign entity may be divided into two or more domestic

unincorporated entities or into the dividing entity and one or more domestic unincorporated

entities or into one or more domestic unincorporated entities and one or more foreign entities of

any type.

(68) “Domestic incorporated entity” means anana corporation or any other

incorporated entity-ereated-undera-domesticunincorporatedunder-or whose internal affairs are

governed by the laws of this [State].

(79) “Domestic incorporatedentity” means a domestic incorporated or

unincorporated entity-

H—“Demestie- created under or whose internal affairs are governed by the laws

of this [State].
(810) "Domestic unincorporated entity” means a-general-partnership; timited




10

11

12

13

14

15

16

17

18

19

20

21

22

under or whose internal affairs are governed by the laws of this [State].

(88911) “Domesticated entity” means the entity that continues in existence after a
domestication.

(99102) “Domesticating entity” means the entity that adopts a plan of
domestication and that files a statement of domestication.

(301914913) “Domestication” means the procedure authorized by this [Act] in

which:

(A) a domestic unincorporated entity changes its jurisdiction of formation

but does not change its type; or

(B) a foreign entity changes to a domestic unincorporated entity of the

same type.

(H14) “Entity” means a person other than an individual, whether or not

organized for profit, that either pessesseshas its own separate legal existence or has the power to

sue in its own name.- The term does not include an-estates, trusts or-a governmental or quasi-

governmental entityentities, agencies or subdivisions.

(4215) “Entity interest exchange” means the procedure authorized by this [Act] in

which:

(A) a domestic unincorporated entity may acquire all of the

entityownership or transferee interests of one or more classes or series of another domestic or

foreign entity in exchange for eatityownership or transferee interests, securities, obligations,

rights to acquire entityownership or transferee interests or securities, cash, other property, or any

combination of the foregoing: or
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(B) all of the ownership or transferee interests efene-ermeore-elassesor
sertes-of a domestic unincorporated entity may be acquired by another domestic or foreign entity
in exchange for entityownership or transferee interests, securities, obligations, rights to acquire
entityownership or transferee interests or securities, cash, other property, or any combination of

the foregoing.

1316) “Exchanging entity” means the entity that exchanges one or more of the
elassesownership or ses itvtransferee interests in an entity interest exchange.
141414517) “Filing entity” means an entity that is created by the filing of a

public organic document.

1518) “Foreign entity” means aran

(6any entity other than a domestic entity.
(179) “Merger” means the procedure authorized by this [Act] in which:

A) a domestic unincorporated entity is combined with one or more

domestic or foreign entities and one of those entities or a new domestic or foreign entity survives
the procedure; or
(B) two or more foreign entities are combined into a new domestic
unincorporated entity.
(FH717820) “Merging entity” means an entity that is a party to a merger and that
is in existence immediately prior to the filing of the statement of merger.

1821) “Nonfiling entity” means ananyany entit

| he filing of &-publ ed .
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(202) “Nongualified foreign entity” means a foreign entity that is not authorized
to #s-ewnerstransact business in this [State] by an appropriate filing with the [Secretary of State].

23) “Organic - “rules” means athe set of private

(224) “Organic law” means the statute or body of law that-previdesforthe

[ . il 1]

® to the greatest extent, governs the

enforceability and interpretation of the organic rules of the entity.
(235) “Owner” means a person who:
(A) thelds-efrecord}an with respect to a general or limited partnership, a

partner;

(B) with respect to a limited liability company, a member;
(C) with respect to a business trust, the owner of a beneficial interest in
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23-governed-trust;
(D) with respect to a corporation, a shareholder; and
(E) with respect to any other business organization, a person who has an

ownership interest in the organization.

246) “Ownership interest” means

10
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an owner’s proprietary interest in i a business

organization..

257) “Owner’s liability” means personal liability for a debt, obligation, or

liability of an entity that is imposed on an owner:
A) solely by reason of the person’s status as an owner in an entity; or
(B) by a public erprivate-organic document or the organic rules of an
entity that imposes liability on an owner for all or specified debts, obligations or liabilities of the

entity.

268) “Person” means an individual, corporation, business trust, estate, trust

partnership, limited hability-partnership.timi ar hiplimited liability imited-partnership,

limited liability company, association, joint venture, governmental subdivision, agency, or

instrumentality, or any other legal or commercial entity.

(2828729) “Public organic document” means the document filed of public record

that creates an entity.
(2929830) “Qualified foreign entity” means a foreign entity that is authorized to
transact business in this [State] by an appropriate filing with the [Secretary of State].

11
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12931) “Record” means information that is inscribed on a tangible medium or
that is stored in an electronic or other medium and is retrievable in perceivable form.
(3402) “Surviving entity” means the entity that continues in existence following a

merger or division or the new entity that is created by a merger.—

(31 or division.

33) “Transfer” includes an assignment, conveyance, deed, bill of sale, lease

mortgage, security interest, encumbrance and gift.

(34) “Transferee” means a person to whom all or part of a transferee interest has

been transferred, whether or not the transferor is an owner.

35) “Transferee interest” means an owner’s share of the profits and losses of an

entity and an owner’s right to receive distributions.
(36) “Type” means:
(A) with respect to entities of the same type, general and limited liability

12
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(B) with respect to entities of a different type, any incorporated or
unincorporated entities not specified in (A) above.

Reporter’s Notes

“Business” [(2)] - The term “business” is added to make clear that the use of “business”
throughout the [Act] means for profit and not-for-profit entities.

“Conversion” [(23)] - The term “conversion” involves the procedure whereby a domestic
unincorporated entity of one type is converted into an entity of another type whether domestic or
foreign. “Conversion” also involves the procedure whereby a domestic or foreign entity is
converted into a domestic unincorporated entity of another type.—

2 The term “unincorporated” in paragraph (3)(A) was

deleted as being unnecessary. As read, a domestic incorporated entity could convert to a
domestic unincorporated entity and a domestic unincorporated entity could convert to a domestic
or foreign entity of another type.

foreign entity that is to be subdivided into separate and distinct entities.

“Division” [(7)] - The term “division” is used to define a type of merger whereby an

entity may “divide” itself into two or more domestic entities, one or more domestic entities and
one or more foreign entities or two or more foreign entities. See, e.g., 15 Pa.C.S. § 8961 et seq.

13
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. (2001)(division of domestic limited
artnership); 15 Pa.C.S. § 1951 et seq. (2001)(division of domestic corporation). In general, a

division permits a dividing entity to contractually allocate assets and liabilities among new or
existing entities. The liabilities may be allocated among surviving entities in any manner so long
as the allocation does not constitute a fraudulent conveyance. Presently, Pennsylvania only
allows a division to new entities whereas Texas permits a division to an existing or new
surviving entity.

“Domestic incorporated entity” [6(8)] - The term “domestic eerperateincorporated
entity” is used throughout this [Act]-te: (1) to distinguish the domestic entities that are
permittedauthorized to engage in a merger, conversion, entity interest exchange or domestication

ursuant to this [Act] with any other entlt and (2 - ton”byto make clear that a
domestic corporate entit may engage in a transaction with a

domestic unlncoggorated entity governed by_ this [Act] only_ if the organlc law govermng th

incorporated entit
description of incorporated entities, states should conform thls section accordingly.

The note to “domestic corporate entity” has been modified to reflect the decision of the
Committee at its December meeting in New Orleans, 2001 to delete the default rule regarding
use by corporations of this [Act] where the law governing the corporate entity is silent as to the

transaction.

“Domestic entity” [(679)] - The term “domestic entity” in this [Act] refers to domestic
incorporated and unincorporated entities created under or whose internal affairs are governed by
the organic laws of an adopting jurisdiction.

At least one jurisdiction, California, provides that, notwithstanding that an entity is
formed under the laws of another jurisdiction, that entity will be deemed to be governed by the
entity law of California if the entity has sufficient contacts in that jurisdiction. The ostensible
purpose of the California rule is to grant cumulative voting rights to shareholders of Delaware
corporations where the Delaware entity is engaging in business and has minimum contacts in
California. If California courts were bound to apply Delaware law, the shareholders would have
only cumulative voting rights if the certificate of incorporation so provided.

“Domestic unincorporated entity [(7810)] - The term “domestic unincorporated entity”
is used throughout this [Act] to describe the entities for which this [Act] was intended to apply.
The listing is not intended to be exhaustive and an adopting [state] should conform this section
accordingly.

“Domestication” [(1013)] - The term “domestication” in this [Act] authorizes a domestic
unincorporated entity to change its jurisdiction of formation but not its type so long as the
organic law of the foreign jurisdiction permits the domestication. The legal effect of the
domestication out of an adopting [state] would be governed by the laws of the domesticated
entity. Likewise, the term “domestication” authorizes the procedure whereby a foreign

14
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unincorporated entity becomes a domestic unincorporated entity of the same type. The legal
effect of the latter transaction is governed by the laws of the jurisdiction adopting this [Act]. The

definition of a “type” of entity is found at § 102 (31).

“Entity” [(1324)] - The definition of the term “entity” is intended to be inclusive and to
reflect the unique nature of certain types of incorporated and unincorporated entities. For
example, in some jurisdictions corporations are created under special acts, special corporation
acts or for special purposes. In those jurisdictions, the definition should be conformed
accordingly. The present definition also specifically includes nonprofit entities. The definition
excludes sole proprietorships but includes general partnerships under both UP4 and RUPA..

The definition of “entity” was redrafted to reflect the Committee’s decision in New
Orleans, 2001 to specifically exclude estates, trusts and governmental or quasi-governmental
entities, agencies or subdivisions.

“Foreign Entity” [(158)] - The term “foreign entity” includes any non-domestic entity of
any type. Where a foreign entity is a filing entity, the entity is governed by the laws of the state
of filing. A nonfiling foreign entity is governed by the laws governing its internal affairs. It is
factual question whether a general partnership whose internal affairs are governed by UPA

1916) is a domestic or foreign partnership. Likely, a UPA partnership will be deemed to be a

domestic entity where the greatest nexus of contacts are found.

“Merger” [(1679)] - The term “merger” in this [Act] includes the transaction known as a
consolidation in which a new entity results from the combination of two or more pre-existing
entities. The term “merger” also includes the traditional two-party merger in which one party
does not survive the transaction. “Merger” also includes a forward or reverse triangular merger
where a third, subsidiary entity is formed to effect the transaction on behalf of one of the
constituent entities to the merger.

“Nonfiling entity” [(381921)] - A “nonfiling entity” is one that is not formed by the filing
of a public document. The term includes general partnerships, unincorporated nonprofit
associations and [business trusts].

“Organic decument’rules” [(213)] - The term “organic deetment’rules” is intended to
include all governing deesmentsrules of an entity whether or not in written form. The term is
intended to include agreements in “record” form as defined at ULLCA § 101 (16)(“information
that is inscribed on a tangible medium or that is stored in an electronic or other medium and is
retrievable in perceivable form.”).

: an-entity-or-who-hasv s he-entity's-ergante-laws-or as well as oral
partnership agreements and oral operating agreements among LLC members.

As directed by the Committee in New Orleans, 2001, the prior term “private organic
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documents” has been changed to reflect the Committee’s discussions that “documents”
does not accurately capture oral and written operating agreements. The language of this draft
was provided by Jon Hirschoff, Bob Keatinge, Chip Lion and George Coleman.

“Organic law” [(224) - The term “organic law” has been modified to reflect the
Committee discussions of December 2001. The present language clarifies the position of the
Committee that “organic law” should be linked to the enforceability and interpretation of the
“organic rules” that govern the internal affairs of an entity. As with the modifications to “organic
rules” at § 102 (21), the modified language was provided by Jon Hirschoff, Bob Keatinge, Chip
Lion and George Coleman.

“Owner” [(25)] - The term “owner” ineh&des rovides a

listing of the types of persons who are cons1dered to have an economic or other proprietary right
in a for-profit or not-for-profit entity.

The present language is that suggested by the Committee in December of 2001. The
language is taken from Re-Rulpa § 1101 (8). An accompanying definition for “ownershi

interest” was added at § 102 to clarify the meaning of § 102 (23)(E).

liability company, a share in a corporation, a membership interest in a nonprofit corporation, a

membership interest in an unincorporated association, and a beneficial interest in a business
trust.

“Owner’s liability” [(257)] - “Owner’s liability” is used in this [Act] to make clear that

personal liability of an owner will be preserved in transactions governed by the [Act]. Personal
liabilities, as anticipated by this [Act], are those imposed on an owner by statute or by any public
or private organic rule.

“Person” [(268)] - The term “person” is taken from ULLCA § 101(14) with the exception

of “government, governmental subdivision, agency or instrumentality” as per the March
Committee discussion of 2001.

16
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businesstrust— At its December meeting, 2001, the Committee decided to include the prior
omitted language.

“Public organic document” [(2879)] - A “public organic document” is a document that is

filed of public record to create an entity. A “public organic document” includes a statement of
qualification for a limited liability partnership, a certificate of limited partnership, the articles of
organization for a limited liability company, the articles of incorporation for a nonprofit or for-
profit corporation, the articles of association for an unincorporated nonprofit association, or a
deed of trust of a business trust. “Public organic document” does not include a statement of
partnership authority filed pursuant to § 303 of RUPA.

g “Record” [(2931)] - The term “record” is
intended to the broadest degree of information so long as the information is retrievable in a
“perceivable” form. This language is taken from ULLCA § 101 (16) and Re-Rulpa § 102 (20).

“Transferee” [(34)] - The term transferee means a person to whom an owner has
transferred her rights, in whole or in part, to receive profits and losses or distributions of an
entity. A transferee has no rights to participate in management or conduct of an entity, to

demand access to information concerning the entity, or to inspect or copy entity books or
records. See RUPA § 503 (1997): Re-Rulpa § 702 (2001); ULLCA §§ 502, 503

1995)(“distributional interest” that may be transferred). A transferable interest may be subject

to a charging order in appropriate circumstances. See RUPA § 504 (1997); Re-Rulpa § 703;
ULLCA § 504 (1995). No Uniform Unincorporated Act presently grants, by statute, a right to a

transferee to bring a direct or derivative suit against an entity to enforce rights granted in a
transfer. See, e.g., Re-Rulpa (2001) § 1001 (direct action may be brought by a “partner”); § 1002

a “partner” may bring a derivative action) and ULLCA (1995) § 1101 (a “member” may bring a

derivative action). Whether a provision such as § 104 of RUPA (stating that “the principles of
law and equity supplement this [Act], unless displaced by particular provisions of the Act”)
would grant recourse to a transferee to sue non-transferor/owners for breach of contractual or
fiduciary duties would be subject to interpretation by a court. But see U-H Acquisitions Co. v.
Barbo, 1994 Del.Ch. Lexis 9 (holding that assignee of limited partnership interest had no

standing to sue for a breach of fiduciary duty in allegedly interested transaction by general
artner); Kellis v. Ring, 92 Cal.App. 3d 854 (1979) (holding that “mere assignee” of limited
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partnership interest lacked standing to bring fiduciary claim against general partner); Bauer v.
Bloomfield Co/Holden Joint Venture, 849 P.2d 1365 (Al. 1993)(holding that assignee of general
partnership interest had no claim against partnership for allegedly wrongful business decision to
withhold distributions; in dicta, court further stated that: “We are unwilling to hold that partners
owe a duty of good faith and fair dealing to assignees of a partner’s interest.”).

“Type” [(316)] - At its meeting in December, 2001, the Committee decided to include a
definition of “type” in order to make clear that a general partnership is the same “type” of entity
as a limited liability partnership. Likewise, a limited partnership and limited liability limited
partnership are of the same “type” of entity.

ECTION 103. WLEDGE AND TICE

(a) A person knows a fact if the person has actual knowledge of it.
(b) A person has notice of a fact if the person:

(1) knows ofit;

(2) has received a notification of it; or
(3) has reason to know it exists from all of the facts known to the person at

the time in question.

(c) A person notifies or gives a notification to another by taking steps reasonably

required to inform the other person in ordinary course, whether or not the other person learns of

(d) A person receives a notification when the notification:
(1) comes to the person’s attention; or
(2) is duly delivered at the person’s place of business or at any other place

held out by the person as a place for receiving communications.

ownership in

(e) An entity knows, has notice, or receives a notification of a transfer of an
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interest in an entity when the individual supervising the business knows,
has notice, or receives a notification of the transfer, or in any event when the transfer would have
been brought to the individual’s attention if the entity had exercised reasonable diligence. An
entity exercises reasonable diligence if it maintains reasonable routines for communicating
significant information to the individual supervising the business for the entity and there is

reasonable compliance with the routines.

Reporter’s Notes
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Section 103 - Section 103 was added as a result of the Committee’s discussions in
December, 2001 regarding transferee interests. The sense of the Committee was that transferee

or domestication if there were notice of the transfer. Section 103 has been adapted from Re-
Rulpa § 103. Significant modifications were made to the analogous provision of Re-Rulpa in
order to recognize the limited scope for the use of notice in this Act. Based upon significant
research efforts by the Reporter, (see note to § 102(32) “transferee” for a sampling of cases
concerning rights of assignees) which has revealed no case recognizing either a fiduciary duty or
a contractual duty of good faith and fair dealing in favor of a transferee, the notice provisions
here should arguably be stringent.

SECTION 104. SCOPE.

(a) Subieetto-seetion103aAll domestic unincorporated entities shall-have-the
pewertomay effect a merger, division, conversion, domestication or entity interest exchange
under this [Act].

(b) Demestic-incorporated-entitiesshal-notA foreign entity may effect a merger,
division, conversion, domestication or entity interest exchange-fwith-a-demestic-unincorperated
(1) the transaction is permitted by the organic rules governing the entity;
and
(2) the transaction is not prohibited by the organic laws-underwhieh of the
entity.

20



effect a merger, division, conversion or entity interest exchange under this [Act] only if the

transaction andis permitted by the forganic law governing the entit

: his FAed],

Reporter’s Notes

Section 104 - Section 104 is intended to make clear that all domestic unincorporated
entities may use this act to accomplish a merger, division, conversion, domestication or entity
interest exchange with another domestic or foreign entity. Stated differently, section 104
enables these transactions for all domestic unincorporated entities. As such, if a transaction
involves only domestic unincorporated entities, this Act will replace existing statutes regarding
mergers, divisions, conversions, domestications and/or entity interest exchanges. Similarly, ifa
transaction involves only domestic unincorporated entities and the preexisting law of the
adopting jurisdiction does not provide for one of the named transactions, adoption of this [Act]
will enables the previously omitted transaction. If a transaction involves a domestic
unincorporated entity and a domestic corporation, this Act will governs only the unincorporated
side of the transaction. Conversely, if a transaction involves a domestic unincorporated entity
and a domestic corporate entity and the organic laws governing the corporate entity are-sHent
enpermit the transaction—+n-part-er-in-whele, the domestic corporate entity may elect to
enableaccomplish the transaction with ar domestic unincorporated entity pursuant to this Act.

or any type of foreign entity, this Act will not govern.

A foreign entity may use this Act to effect any of the named transactions if the organic
rules governing the foreign entity arepermit the transaction and the transaction is not prohibited
by the organic law of the foreign entity. For example, if the organic law of the foreign entity is
silent regarding a division but the private operating agreement of the entity permits the
transaction, the foreign entity may accomplish the division by means of an unincorporated entity

overned by this [Act]. The necessary filing in the foreign jurisdiction regarding the division
may be problematic to the extent the [Secretary of State] in the foreign jurisdiction may not be
empowered to accept the division filing. In addition, if the filing in the “silent” jurisdiction
indicates that the foreign entity is dissolving and the organic law of the resulting domestic entity
provides that the “dividing” entity is not dissolved, an uncertainty is created regarding the legal
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effect of the division. A court could logically conclude that the “dissolution” filing in the foreign
jurisdiction accomplishes the statutory transfer of the assets and liabilities of the dividing entity
without a dissolution) as provided by the terms of this [Act]. Finally, it is anticipated that a

domestication of a foreign entity pursuant to this [Act] must involve a an unincorporated entity.

At its December, 2001 meeting, the Committee decided to delete the broad default rule of
the prior draft regarding domestic incorporated entities. As presently drafted, a domestic
corporation may use this [Act] only if the organic law governing the corporate entity permits the
transaction (the prior draft permitted an “election” into this Act by a domestic incorporated

entity if the organic law governing the corporate ent1t¥ were sﬂent on the transactlon—F-ef

omitted from the tgges of transactions authorlzed for domestic 1ncog0rated entities because
domestications of corporate entities necessarily involve only corporate law.

In addition, at its December, 2001 meeting, the Committee decided to omit prior § 103

that referenced “Required Regulatory Approvals.” It was determined by the Committee that a
provision regarding regulatory supervision exceeded the scope of this Act. Adopting
jurisdictions should, however, consider whether domestic or foreign entities such as banks,
insurance companies, community hospitals or public utilities that require regulatory approval to
enter into a merger should be able to effect a conversion, division, domestication or entity
interest exchange without obtaining the same regulatory approval. Likewise, because this Act
will permit new transactions in many states, legislators should consider the effect of these new
transactions in the context of nonprofit entities.

The issue of regulatory approvals was vigorously discussed in January and February of
2002 by members of the ABA Committee on Entity Rationalization for the Model Inter-Entity
Transactions Act (MITA4). Unlike the NCCUSL Drafting Committee, the ABA Committee chose
to retain two provisions: (1) § 103, “Subordination of [Act] to regulatory laws;” and (2) § 104,
“Required approvals.” The ABA committee discussions on § 103 generated the greatest
discussions. Consider the following hypothetical. Assume a regulated entity chooses to convert
to a non-regulated form of entity. Assume further that the State-ef Mentana-deesnotregulated
entity has not obtained the necessary agency approvals but has caused a filing regarding the
conversion to appear on the records of the [Secretary of State]. Query whether a-Mentana-entity

the converted and/or converting entity possess valid legal existence as reflected on the public
records notwithstanding the converting entity’s noncompliance with regulatory requirements. It
was the opinion of the ABA committee that both the converted and converting entities should
possess valid legal existence, subject, arguably, to rescission or injunction by a court or
appropriate regulatory agency as well as potential loss of any benefit that accrued to the
regulated entity by virtue of its regulated status. The following language appears in MITA

22
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(2002):
103. Subordination of [Act] to regulatory laws.

(a) Regulatory law unaffected. - This [Act] is not intended to
authorize any entity to do any act prohibited by any regulatory law.

(b) Effect of transaction. - Except as expressly provided otherwise
by or pursuant to regulatory law:
1) The filing by the secretary of state of any document
under this [Act] shall not be effective to exempt the entity from any of the requirements of any

regulatory law.
(2) Failure to comply with a regulatory law in connection

with a transaction under this [Act] shall not affect the valid existence of the converted,
exchanging or surviving entity.

(3) If a transaction under this [Act] is enjoined or reversed
because of a violation of a regulatory law, that action shall not affect the valid existence of a

converting, exchanging or merging entity which shall be reinstated.

(c) Required compliance with regulatory law. - Except as provided
in subsection (b)(2), any document filed by the secretary of state or any action taken by any

erson under the authority of this [Act] in violation of anv regulatory law shall be ineffective as

against this State, including the departments, agencies, boards and commissions thereof, unless

and until the violation is cured.

Flnall;g2 in those jurisdiction where certain Qrofessmns are limited in their use of limited

5.1-3 (restricting the corporate practice of certain professions to domest1c coggoratlons only).

But see R.1.Gen.Laws § 7-12-31.1(b)(3)(permitting foreign limited liability partnerships to

practice law) and Article II, Rule 10 of the Rhode Island Supreme Court Rules (permitting

foreign corporations and partnerships to practice law through appropriately licensed attorneys).
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[ARTICLE] 2

MERGER
SECTION 201. MERGER.
a) One or more domestic unincorporated entities ma merger with

one or more domestic or foreign entities efany-type:

fepursuant to a plan of merger.
(b) A foreign entity may be a party to a merger pursuant to this [Act], or may be

created in such a merger, only if:

entity; and

(1) this type of merger is permitted by the organic lawsrules of the foreign

(2) thethis type of merger is not prohibited by anylaw-efthe jurisdietion

thatenacted those organic laws;and

i i the organic law of the foreign entit i

" : e Jaws.

(c) A domestic incorporated entity may be a party to a merger with a domestic

unincorporated entity only if the merger is permitted by the organic law of the domestic

incorporated entity.

Reporter’s Notes
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The statutory merger contemplated by this [ArtieleAct] involves the combination of one
or more domestic unincorporated entities with or into one or more other domestic or foreign
business entities. Upon the effective date of the merger, all the assets and liabilities of the
constituent entities vest in the surviving entity or entities as a matter of law. As such, mergers
require the existence of at least two separate entities before the transaction and may have only
one entity survive the merger. If independent existence of the constituent entities is favored at
the conclusion of the transaction, a merger may not be the optimal vehicle to accomplish the
statutory transfer of assets and liabilities. Independent existence could be better accomplished
through an entity interest exchange pursuant to Article 3.

Additionally, corporate entities that are a party to a merger likely will be subject to
appraisal rights by minority shareholders. On the other hand, most state alternative entity
statutes are silent on the issue of “appraisal rights” for minority owners in unincorporated
entities. However, in those jurisdictions that protect dissenting owners in unincorporated

LAt

entities, the statutes provide for “buyout”, “appraisal” or “contractual appraisal” rights. See Ann
E. Conaway Anker, Restructuring (or ‘Shuffling”) Equity Interests in Cross-Form Mergers and
Conversions, Inter-Entity Mergers and Conversions, presented by the Committee on Taxation

and Committee on Partnerships and Unincorporated Business Organizations, Chicago, August
2001.

Further, the vote necessary to accomplish a merger likely will vary depending upon the
nature of the constituent entities, e.g,. majority vote for corporate entities and either unanimity or
a contracted-for percentage for unincorporated entities (presuming a default voting requirement).
Id. Whether “adoption” or “approval” by managers is required is dependent upon the nature of
the constituent entity as well as the private organic documents of that entity. For example, a
limited partnership may require approval by the general partner/s, voting or not as a class.
Likewise, a manager-managed limited liability company may require approval or adoption by the
manager/s. Board approval by a domestic corporation would be governed by the organic laws of
the corporate entity.

Finally, the availability of fiduciary duties (or the contractual modification of these
duties) to redress unfairness in statutory mergers may depend upon the “corporateness”, or lack
thereof, of the entities participating in the merger. /d.

Section 201(a) - Section 201(a) provides for mergers between the same or different
fermstypes of domestic unincorporated entities and between unincorporated domestic and
domestic or foreign incorporated entities. Thus, a merger between two domestic limited
partnerships would be governed by this Act as would a merger between a domestic limited
partnership and a domestic limited liability company. If the merger involves a domestic general
partnership and a domestic corporation, this Act would govern the general partnership and the
organic laws of the domestic corporate entity would govern the corporation. Ifthe merger were
between two domestic corporations or a domestic and foreign corporation, this Act would not
apply.
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Section 201(b) - Section 201(b) enables a i foreign entity to be a part
to a merger with a domestic unincorporated entity enfy—in-a-defanitpostire—ie—whereupon two

conditions: (1) where the organic rules of the foreign entity permit the merger; and (2) where

the merger is not Qrohibited by the organic laws of theW’ i 2

- foreign entity. As previously stated in the Reporter’s Notes to § 103(¢)(3), use of this Actb

foreign entity could raise questions as to the validity or legal effect of the transaction in the
foreign jurisdiction. Yet, as presently drafted, the merger could occur without specific statutory
direction in the foreign jurisdiction, subject, of course, to a legal opinion by counsel.

Section 201(¢) - Section 201(¢c ibi authorizes mergers involvin tendomestic
incorporated entltles where the organic laws of the 1nco orated entit —de—net ermlt this

with respect to domestic incorporated entities. As such2 § 2011c2 only allows a merger of a
domestlc 1ncoggorated entity with a domestic unincorporated entity where the organic laws-efthe
i law governing the corporate entity permits the merger. The prior draft

permitted a domestic corporation to “elect” to be govemed by thls Act if the organic law of the
corporation were silent as to the transaction: i i )

SECTION 202. PLAN OF MERGER.

(b} A plan of merger must be in record form and shall state:
(1) the name, jurisdiction and type of organization of each merging entity,

and the name, jurisdiction and type of organization of eaehthe surviving entity;

(2) the terms and conditions of the merger:;
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(3) the manner and basis of converting enecach ownership or mere-elasses
itytransferee interests of each merging entity into eatityownership or transferee
interests, securities, obligations, rights to acquire eatityownership or transferee interests or
securities, cash, other property, or any combination of the foregoing;

(4) that the plan of merger has been approved-and-executed-by-each

(5) the future effective date or time (which shall be a date or time certain)

of the merger if it is not to be effective upon the filing of the statement of merger;
6) any provisions required by the organic laws under which an

partymerging entity to the merger is organized; and

(7) any other provisions relating to the merger that the parties may desire-,
including a provision recognizing the rights of transferees in a merging or surviving entity of
which the parties have notice.

(b) Any of the terms of the plan may be made dependent upon facts ascertainable

outside of the plan if the manner in which the facts will operate upon the terms of the plan is set
forth in the plan. Such facts may include, without limitation, actions or events within the control

of or determinations made by a party to a merger.

Reporter’s Notes

Subject to§ 104-(ba), for this [Act] to apply,4t4 i at least one of
the constituent organizati ~votld-be-a-domestic unincorporated-entity—Dependins upon-the

27



O 0 1N N Wi~

(USRS TSI NS T NS T NS 1 NS T NG I NS T NS T NS i NG T N T S e e e e T = T =—u
N — OOV IANWNPKAWN—L, OOV WND W R—O

33

34

35

36

37

38

Section 202(bha)(3) - Section 202(ba)(3) enables constituent organizations to provide for
continuing interests in a surviving entity for some equity holders and the payment of some other
form of consideration for other equity participants. In addition, constituent entities may use a
merger to reorganize the capital structure of the surviving entity. Because section 202(ba)(3)
ostensibly permits the non-uniform treatment of equity holders in a merger, some concern has
been raised as to whether the language of section 202(ba)(3) should be modified to either enable,
limit or eliminate, as the Committee sees fit, an “equity shuffle” in a merger. See Ann E.
Conaway Anker, Restructuring (or ‘Shuffling”) Equity Interests in Cross-Form Mergers and
Conversions, Inter-Entity Mergers and Conversions, presented by the Committee on Taxation
and Committee on Partnerships and Unincorporated Business Organizations, Chicago, August
2001. As presently drafted, an “equity shuffle” may be accomplished in a merger involving an
unincorporated entity and the minority owners of the unincorporated entity will not be entitled to

the statutory appraisal right currently afforded to minority stockholders in merging corporate
entities.

intended to create a requirement that any particular transferee interest be contained in a plan. It
is also not intended to create rights in a transferee that otherwise do not exist: (1) in the organic

law governing an affected entity; or (2) in a contract to which the entity is a party. Rather
203(a)(7) is permissive only and should be read together with § 103 regarding knowledge and
notice.

At its December, 2001 meeting, the committee considered adding a notice requirement to
participants to a merger. The motion to add a notice provision was rejected: (1) in part due to
concern as to an appropriate penalty for failure to provide the statutory notice; and (2) in part
because of disclosure requirements presently presumed by fiduciary or contract law.

Section 203(b) - Section 203(b) is new and is patterned after 15 Pa.C.S. §
8962(B)(2001). Similar language is found in the MBCA and in MITA (2002).

ECTI 2 ACTI PLA F MERGER

a) Subject to sections 203(c a plan of merger fershall be approved by a

domestic unincorporated entit according to a provision for merger in the

entity’s private-organic deeumentsrules or, if there is no applicable provision in the private

owners of the domestic unincorporated entity.
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(b) Subject to sections 203 (c)-and-(e):
b, a plan of merger forshall be approved by a domestic incorporated

(c) If a person will have owner’s liability with respect to a surviving entity,

approval and amendment of a plan of merger are ineffective without the written-consent in

record form of that person, funless:

approval of the merger where owner’s liability would result with consent of less than all owners;

and

(1) the private-organic deetmentsrules of the entity provide for the

(2) that person has assented to that provision in the private-organic
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or-converted-with-the consentofess than-all ewners-]
terules.
d) Subject to sections 203(c and any applicable organic law of the
unincorporated merging entities, a plan of merger may be terminated or amended:
(1) as provided in the plan; andor
(2) except as prohibited by the plan, by the same consent as was required
to approve the plan.

Reporter’s Notes

Section 203(a) - Section 203(a) provides the substantive rule applicable to the approval

of mergers by domestic unincorporated entities under this [Act]. Section 203-(a) sets out an

alternative two-part test: first, approval follows any provision in the entity’s
organic deeumentsrules that i 1ss ecific to mergers: and, second, if the organic

b ires the unanimous vote of the owners of the domestic unincorporated entity. In
essence sectlon 203 allows the parties to specifically prescribe merger a roval or, in the

gﬁdefaults to unanlmltg Only where the Qartles have failed to specifically mention mergers
. e numbe neth : will unanimity prevail. Approval

under § 203(a) is intended to include whatever managerlal demsmn is required to effectuate the

merger (e.g. manager consent in a manager-managed LLC if the organic decumentsrules

of the LLC require managerial approval).

At its December, 2001 meeting, the Committee voted to delete a third alternative for
approval - that is, the number or percentage specified for amendment of the organic rules of the
entity. The committee’s decision is in general accord with the basic default rule of unanimity
unincorporated entities. However, as with § 103(a) in RUPA, the provisions regarding approval,
including unanimity as a default rule, may be modified by the organic rules governing the entity.

Section 203 b Sectlon 203 b 1) defers to the i organic

At its December, 2001 meeting, the Committee decided to omit an alternative rule for
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approval by domestic incorporated entities and foreign entities of any type. The prior draft
rovided a descending order for approval: (1) by the number specified in the entity’s organic

rules for merger; (2) then by the number necessary to amend the entity’s eertificate-of

%govemmg chartera an—a—éefau%t—meded (3) ﬁnall,y_2 by all the owners. ~Seetion

Section 203(c) andd)- Section 203(c) reflects the Committee’s general view that
persons who will assume Qersonal 11ab111t¥ in the surviving entity must consent in witingrecord

W' 1 -provision should specifically anticipate a merger where owner
liability could result. Hence, a general provision for a less-than-unanimous vote alone will
likely not be sufficient under § 203(c). Prior § 203(d) was omitted as being unnecessary since
the contractual defense of lack of consent is always available. Query whether § 203(c)(2) is also
unnecessary.

Section 203(ed) - Section 203(ed) permits abandonment or termination according to
a provision in a plan of merger or with the same consent as required to approve the
plan. The Committee may wish to consider whether:H termination or abandonment may be
accomplished by ° managerlal” approval only notwithstanding the absence of a grovmon for

defers to the organic rules or organic law governing termination or abandonment for
1ncog;orated entities.

ECTION 204. FILI REQUIRED FOR MERGER; EFFECTIVE DATE

(a) A statement of merger shall be signed on behalf of each party to the merger
and filed with the [Secretary of State].
(b) A plan of merger that contains all the information required by subsection (c)
may be signed and filed with the [Secretary of State] in substitution of a statement of merger.
(bec) The statement of merger shall include:
(1) the name, jurisdiction and type of organization of each merging entity,

and the name, jurisdiction and type of organization of each surviving entity;
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(2) the future effective date or time (which shall be a date or time certain
that is not more than 90 days after the statement is delivered to the [Secretary of State]) of the
merger if' it is not to be effective upon the filing of the statement of merger;

(3) a statement as to each merging entity that the merger was approved

| ! iredby 4 o e Jaw:

(4) if the surviving entity is to be created by the merger, a copy of the
entity’s public organic document;

(5) if the surviving entity is a domestic filing entity, a copy of the entity’s
public organic document;

(6) if the surviving entity is a domestic nonfiling entity, the street address
of'its chief executive office or principal place of business;

(7) if the surviving entity is a foreign entity, either:

(A) if it is a qualified foreign entity, its registered agent and
registered office in this [State]; or

(B) if it is a nonqualified foreign entity, the street address of its
chief executive office or principal place of business;

(8) if the surviving entity is in existence prior to the merger, any
amendments to its public organic documents that are provided in the plan of merger; and

(9) any other information relating to the merger that the parties may
desire, including a provision recognizing the rights of transferees in a merging or surviving
entity of which the parties have notice.

(ed) A statement of merger becomes effective under this [Article] upon:
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(1) the date and time of filing of the statement of merger, as evidenced by
such means as the [Secretary of State] may use for the purpose of recording the date and time of
filing; or

(2) a later date or time (which shall be a date or time certain that is not
more than 90 days after the statement is delivered to the [Secretary of State]) as specified in the
statement of merger.

Reporter’s Notes
Section 204-204(a) - Section 204(a) does not require the plan of merger to be filed with
the statement of merger. HeweveriftheAt the suggestion of Melissa Wangeman, and in
consideration of the Committee’s determination that, in appropriate circumstances, a plan of
merger eentainsmay substitute for a statement of merger, § 204(b) was added to grant to

recording authorities the power to accept a plan for filing. Section 204(b) requires that a plan in
substitution for a statement contam all the information regulred by the statement of merger;-the

merger becomes effectlve under seetion-§ 204-(ed) as ifa statement of mergad been ﬁled

Section 204(c)(2) - Section 204(c)(2) has been amended to reflect the Committee’s
decision to cap future effective dates at 90 days after delivery to the appropriate recording
authority for filing.

Sections 204(b¢)(6) and (7)(B) - Sections 204(bc)(6) and (7)(B) require a nonfiling
domestic or foreign entity to provide a street address for the entity’s chief executive office or
principal place of business. A post office box would not satisfy the address mandate of either
section. The chief executive office or principal place of business of the domestic nonfiling entity
need not be within the jurisdiction of formation of the domestic nonfiling entity. The purpose
and intent of sections 204(b)(6) and (7)(B) is to give notice of a specific place at which the
nonfiling entity may be found for all purposes, including that of service of process.

Section 204(ed) - At its meeting in Oklahoma City in March 2001, the Committee
charged the Reporter with drafting language that would address so-called “gap” filings and
inadvertent “dual-citizened” entities. For example, concern was expressed by the Committee that
a filing in a foreign jurisdiction could inadvertently or mistakenly become effective before or
after a domestic filing thus leaving in question the legality of a merger and the legal
consequences of unintended “dual citizenship” in the “gap” between the domestic and foreign
filings. The Reporter, with the aid and guidance of Melissa Wangeman, circulated a query to the
Secretaries of State for possible “fixes” to this problem. One suggestion was that a filing in one
jurisdiction “tie” effectiveness to a date and time specified in the filing in the other jurisdiction.
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This suggestion met with resounding disapproval (as we expected). Another suggestion-that
solution was eeﬂs&dered—f&that of the “California” approach. In the California statutes regardlng

oreign limited liabilityv compan the merger shall become effective in accordance with the
laws of the [foreign surviving entlth but the merger shall be effective as to any domestic
dzsa earin LLC as of the time of e ectzveness in the oreign urlsdzctzon upon the filing in

California approach was, in substantlal art mrculated b Mehssa to the members of IACA

Seetion204(efor comment. The sense of the responding members was that the California
statute created confusion in the public records. In its December, 2001 meeting, the Committee
accepted the language reflected in the draft.

Section 204(d)(1) - Section 204(d)(1) has also added language regarding effective dates
of filings. The language, “the date and time of filing ...as evidenced by such means as the

Secretary of State] may use for the purpose of recording the date and time of filing,” is taken
from the ABA Model Entity Transaction Act (draft of 10-17-01) § 204(c)(1). The language was

included because of previous NCCUSL debates regarding potential litigation determining the
recise time at which “filing” occurs. As drafted. section 203(c¢)(1) anticipates a jurisdiction-

specific determination of “filing,” taking into consideration whatever local procedures govern
recording and filing of public documents. Thus, for example, if the Kansas Secretary of State
deems “filing” to occur upon docketing and the lowa Secretary of State considers “filing” to

occur upon date stamping, each local filing time, though different, would prevail. Section
203(c)(1) makes no attempt to prescribe an omnibus “filing” time.

Section 204(c)(2) - Section 204(c)(2) caps a later effective date to 90 days after the
certificate is delivered to the [Secretary of State] for filing.
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SECTION 205. EFFECT OF MERGER.

(a) When a merger becomes effective:
(1) the surviving entity continues or comes into existence, as the case may

be;

(2) each entity that merges into the surviving entity ceases to exist as a

separate entity;

(3) all property owned, and every contract right possessed, by each entity

that merges into the surviving entity vests in the surviving entity without reversion or

impairment;

(4) all debts, liabilities, and other obligations, including all state and local

taxes, of each merging entity that ceases to exist continue as obligations of the surviving entity;

5) an action or proceedin

ending by or against any merging entity that

ceases to exist may be continued as if the merger had not occurred;

(6) except as prohibited by other law, all of the rights, privileges,

immunities, powers and purposes of each merging entity that ceases to exist vest in the surviving

entity;

(7) except as otherwise provided by the organic law of a merging entity,

the merger is not deemed to require the winding up, the payment of liabilities or the distribution

of the assets of the non-surviving entity;

(8) if the surviving entity is in existence prior to the merger, its public

organic documents, if any, and its private-organic deeumentsrules are amended to the extent

provided in the plan of merger;
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(9) if the surviving entity is created by the merger, its public organic
documents, if any, and its private-organic deeumentsrules become effective;

(10) the ownership or transferee interests of each merging entity that are to
be converted in the merger are converted and the former holders of those ip interests are
entitled only to the rights provided to them under the terms of the merger and to any rights they

may hold under the organic fawslaw or organic rules of the merging entity.

(b) A person who becomes subject to owner’s liability for seme-or-all-ofthe-debts:

a surviving entity as a result of a merger shall have owner’s

liability only to the extent provided in the organic laws of tvinsthat entity and only for

those debts, obligations and liabilities that are incurred after the effective time of the statement of
merger.

(c) The effect of a merger on the owner’s liability of a person who ceases to hadve

owner’s liabilit

result of a merger shall be as follows:

(1) the merger does not discharge any owner’s liability under the organic
laws of the merging entity in which the person was an owner to the extent any such owner’s
liability was incurred before the effective time of the statement of merger;

(2) the person shall not have owner’s liability under the organic laws of
the merging entity in which the person was an owner prior to the merger for any debt, obligation
or liability that is incurred after the effective date of the merger;

(3) the organic laws of the merging entity shall continue to apply to the
collection or discharge of any owner’s liability preserved by subsection 205(c)(1), as if the
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merger had not occurred; and

(4) the person shall have whatever rights of contribution from other
persons as provided by the organic laws of the merging entity with respect to any owner’s
liability preserved by subsection 205(c)(1), as if the merger had not occurred.

(d ) Upon a merger becoming effective, a foreign entity that is the surviving entity
in the merger is deemed to :

(1) appoint the [Secretary of State] as its agent for service of process for
the purpose of enforcing the rights of holders of ownership or transferee interests of each
domestic entity that is a party to the merger; and

(2) agree to promptly pay the amount, if any, to which the owners or
transferees of each domestic entity that is a party to a merger is entitled under the merging

entity’s organic fawslaw or organic rules.

Reporter’s Notes

Section 205(a) - Section 205(a) is intended to reflect the general understanding that in a
merger, the assets and liabilities of the merging entities automatically vest in the surviving
entity. As such, the surviving entity becomes the owner of all real and personal property of the
merged entities and is subject to all debts, obligations and liabilities of the merging entities.
Further, section 205(a)(7) is intended to make clear that the merger does not trigger the
dissolution or winding up of the merging entities. As a result, a merger should not constitute a
transfer, assignment or conveyance of any property held by the merging entities prior to the
merger. Claims of reverter or impairment of title otherwise applicable should not be triggered by
the merger.

As to actions or claims pending against merging entities that are not to survive the
merger, such claims may proceed under section 205(a)(5) as if the merger had not occurred. The
surviving entity may, but need not, be substituted in any claim or proceeding that is continued
after the merger. Substitution of the surviving entity’s name in any continued proceeding has no
effect on the substantive rights of the claimants in the continued action.
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Section 205(b) - Section 205(b) states the rule of future owner s liability. Section 205(b)

sets forth the general rule that an owner in a surviving entity shall be personally liable only for
the debts and obligations of the surviving entity that arise after the effective date of a merger.

Section 205(¢) - Section 205(c) states the rule of past owner’s liability. Section 205(c

has four parts: (1) an owner in a merging entity who had personal liability for the debts and
obligations of the merging entity under the entity’s organic law is not discharged from those
debts if the debts arose before the effective date of the merger; (2) an owner in a merging entity

shall not have owner’ liability for the debts and obligations of the surviving entity if those debts

arose after the effective date of the merger, (3) the organic law governing the merging entity

continues in effect for the purpose of preserving the owner s liability of subsection (1) despite

the nonexistence of the merging entity after the merger; and (4) the organic law of the merging
entity continues to apply for the purpose of any contribution rights that may attach to liabilities
preserved under subsection (1), again notwithstanding the nonexistence of the merging entity
after the merger.

Sections 205(b) and (c) - Sections 205 (c) and (d) do not address the circumstance where
an owner has owner’s liability for an entity both before and after a merger. For example, assume
a corporation merges into an existing limited partnership with a sole GP. Assume also that the
LP is the surviving entity. Because the GP had personal liability both before and after the
merger, it is assumed that the organic law governing the LP would determine the GP’s past and
future liability. The same assumption would apply where a GP merges into an LP and a former
partner in the GP becomes the sole GP in the surviving LP.

Section 205(d) - Section 205(d) provides that where a foreign entity survives the merger,
the foreign entity is deemed to appoint the [Secretary of State] as its agent for service of process

in any proceeding to enforce the ownership rights of owners in domestic entities. The foreign
entity is thus deemed to implicitly consent to the provisions of this [Act] by entering into a

merger with a domestic unincorporated entity.
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of unanimity.

SECTION 206. CONTRACTUAL APPRAISAL RIGHTS.

A plan of merger may provide that contractual appraisal rights with respect to an
ownership or transferee interest in a merging entity shall be available for an
ewners-or-ownership or transferee interests in connection with any merger as approved pursuant

to this [Article] in which a domestic unincorporated entity is a party.

Reporter’s Notes

Section 2076 - Section 2076 is not intended to create “appraisal” or “buyout” rights.
Instead, it is intended to statutorily recognize those rights where the parties to a merger either
created, granted or authorized those rights before, during or simultaneous with merger
negotiations. It is assumed that any contractual appraisal rights will be approved and enforced as
required by the organic laws of the affected entity.

Some jurisdictions have created statutory “buyout” (rather than “appraisal”) rights for

minority owners in domestic unincorporated entities. Arguably, the term “buyout” could redress
more claims than those anticipated by an appraisal.

Further, use of the term “appraisal” may carry with it some unintended negative corporate
“baggage” - baggage which the Committee may or may not wish to include by reference. For
example, in some jurisdictions, an “appraisal” does not include any claim for breach of contract
or breach of fiduciary duty since these latter claims do not exclusively challenge the monetary
value of the transaction (i.e., the fiduciary claim could be alleging unfair procedure or timing of
the merger). In these jurisdictions, therefore, the “contractual appraisal” right could be
interpreted by a “corporate” court to exclude tangential, but related, allegations. The upshot of
severing these claims is that the parties are put to the expensive task of litigating separate claims
for “appraisal” and breach of fiduciary duty or breach of contract.

In the alternative, section 2076 could be re-crafted as a contractual “buyout” or other

“exit” right. The obvious disadvantage to the use of the term “buyout” is that it is presently a
term of art in partnership law. See RUPA § 701 et al. Consider two alternatives. First, parties to

a merger involving a general partnership agree to merge and grant “general buyout rights for
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dissenting partners” but do not define the extent of the buyout rights. In this instance, a court
nte;_pretmg RUPA could limit the claims that ma;g be redressed under thls right in accordanc

where an action involves 1ntra-_1::)artner disputes). Alternatively, consider the transaction where
the parties to a merger involving a general partnership bargain for a “buyout right” and that right
is defined to include an accounting, all claims for breach of contract or fiduciary duty, all rights
of set-off but, not, for example, values of goodwill. In the latter circumstance, the same court
should enforce the terms as bargained-for and not according to the “buyout” right anticipated in
RUPA -See—ee-REPA § 701. Clearly, the limits and interpretations of partnership buyout rights
are jurisdiction-sensitive.

The advantage to including section 2076, or some similar provision, is that it, by statute,
acknowledges that these rights are in the nature of corporate ‘dissenter’s ”or “appraisal” rights
notwithstanding the fact that they were created in contract - a distinction which may have other
legal consequences. For example, in Delaware “appraisal” cases are heard by the expertised
Court of Chancery and contract cases are heard by the Superior Court. In jurisdictions like
Delaware, then, the absence of section 207 would force parties to litigate contractual “appraisal”
rights in the Superior Court where the court’s docket is overloaded and the judges are not
accustomed to determining “appraised” values of ownership interests. All other disputes arising
from the merger would be determined by the Court of Chancery hence forcing bifurcation of
issues arising out of and relating to the same transaction.

ARHICLES

Section 206 has been amended to permit appraisal rights for transferee interests. This

issue was not presented to the Committee in December, 2001 and may, therefore, not reflect the
Committee’s view.

[ARTICLE] 3

DIVISION

SECTION 301. DIVISION.
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(a) A domestic unincorporated entity may be divided into two or more domestic
entities or the dividing entity and into one or more domestic or foreign entities or into one or
more domestic entities and one or more foreign entities or into two or more foreign entities.

(b) A foreign entity may be divided into two or more domestic unincorporated

entities or into the dividing entity and one or more domestic unincorporated entities or

into one or more foreign entities and one or more domestic unincorporated entities, only

(1) this type of division is permitted by the organic rules of the foreign
entity; and

(2) this type of division is not prohibited by the organic law of the foreign
entity.

(c) A domestic incorporated entity may be divided into two or more domestic
unincorporated entities or into one or more domestic unincorporated entities and one or more
domestic incorporated entities or into one or more domestic unincorporated entities and one or
more foreign entities only if the division is permitted by the organic law of the domestic

incorporated entity.

Reporter’s Notes

Article 3 is new. At its December, 2001 meeting, the Committee charged the Reporter
with gatherlng 1nformat10n Concernlng the division. PresentlL Pennsylvania has the most

corporation). In general, the Pennsylvania statutes permit a single dividing entity to

contractually allocate its assets and liabilities to new entities. The allocation of liabilities is, by
statute, subject to a test of fraud on owners or fraud in the conveyance of assets. The
Pennsylvania division provisions first appeared in 1972 for nonprofit entities. The statutes have

42



OO DN B W

DN DN DN NN = = = = e e e e e
AW OOV INNWN AW — OO

25

26

27

28

29

30

31

32

33

34

since been broadened to include for-profit corporations, LPs and LLCs. Pennsylvania does not,
at present, provide for a division of a general partnership.

Texas, by contrast, implicitly permits a division in its merger statutes by providing that
an entity can merge into more than one other entity. Presumably Texas will permit a division
into an existing as well as a new entity. (Point of information - in a recent European Union

directive to member states, all members of the EU must contain a division in their statutory
laws.

The transitional rule regarding protection of creditors doing business with entities
engaging in “new” transactions has been omitted as a result of the Committee’s decision in
December, 2001 to delete this rule for conversions, domestications and entity interest exchanges.

One could argue that the transitional rule is particularly appropriate to the division given the
contractual basis of the allocation of assets and liabilities by a dividing entity as well as its
relative novelty in most jurisdictions. Point of information - the ABA committee on corporate

laws will be reviewing a proposed draft of new Chapter 12, Subchapter 12 on Division in April
for inclusion in the MBCA as well as in MITA.

In discussions with practitioners around the country as to the “best” manner in which to
deal with divisions, the Reporter chose to borrow from Pennsylvania because of its
completeness. The draft language is for discussion purposes only.

ECTI 2. PLAN OF DIVISI

(a) A plan of division must be in record form and shall state:
(1) the name, jurisdiction and type of organization of the dividing entity,
and the name, jurisdiction and type of organization of the surviving entities;
(2) the terms and conditions of the division;
(3) the manner and basis of:

(1) the reclassification of the ownership or transferee interests of
any surviving entity, and, the manner and basis of converting the ownership or transferee
interests of the dividing entity into ownership or transferee interests, other securities, obligations,
rights to acquire interests or other securities, cash, other property or any combination of the

foregoing;
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(ii) the disposition of the ownership or transferee interests,
securities, obligations, rights to acquire interests or other securities of the entities surviving the
division; and

(ii1) the desired allocation of the assets and liabilities of the

dividing entity between and among the surviving entities;

\

4) a statement that the dividing entity will or will not survive the division;

(5) that the plan of division has been approved:

(6) any changes desired to made in the public organic documents of the
dividing or surviving entities;

(7) the future effective date or time (which shall be a date of time certain)
of the division if it is not to be effective upon the filing of the statement of division;

(8) any provisions required by the organic laws under which the dividing
entity is organized; and

(9) any other provisions relating to the division that the parties may desire,
including a provision recognizing rights of transferees of which the dividing or surviving entity
has notice.

(b) Any of the terms of the plan may be made dependent upon facts ascertainable

outside of the plan if the manner in which the facts will operate upon the terms of the plan is set
forth in the plan. Such facts may include, without limitation, actions or events within the control

of or determinations made by the dividing entity.

Reporter’s Notes

Section 302 is new and is patterned in substantial part on the Pennsylvania division
statutes as well as Chapter 12, Subchapter B of the MBCA. Transferee interests are specifically
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referenced for possible inclusion as consideration in a division.

SECTION 303. ACTION ON A PLAN OF DIVISION.

(a) Subiject to sections 303(c), a plan of division shall be approved by a domestic

unincorporated entity according to a provision for division in the entity’s organic rules or, if

there is no applicable provision for division in the entity’s organic rules, then by all the owners

of the domestic unincorporated entity.

(b) Subject to sections 303(c), a plan of division shall be approved by a domestic

incorporated entity or a foreign entity in accordance with the organic law of the entity.

(c) If a person will have owner’s liability with respect to a surviving entity,

approval and amendment of a plan of division are ineffective without the consent in record form

of that person, unless;

(1) the organic rules of the entity provide for the approval of a division

where owner’s liability would result with consent of less than all owners; and

entity.

(2) that person has assented to that provision in the organic rules of the

(d) Subject to section 303(c) and any applicable organic law of the unincorporated

dividing entity, a plan of division may be terminated or amended:

to approve the plan.

(1) as provided in the plan; or
(2) except as prohibited by the plan, by the same consent as was required
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Reporter’s Notes

Section 303 has been adapted to mirror the approval provisions for each of the
transactions provided for in this Act. As such, the commentary to analogous provisions also
apply to § 303.

SECTION 304. FILINGS REQUIRED FOR DIVISION; EFFECTIVE DATE.
(a) A statement of division shall be signed on behalf of the dividing entity and
filed with the [Secretary of State].
(b) A plan of division that contains all the information required by § 304(c) may
be signed and filed with the [Secretary of State] in substitution of a statement of division.
(c) The statement of division shall include:

(1) the name, jurisdiction and type of organization of the dividing entity
and the name, jurisdiction and type of organization of each surviving entity;

(2) the future effective date or time (which shall be a date or time certain
that is not more than 90 days after the statement is delivered to the [Secretary of State] ) of the
division if it is not to be effective upon the filing of the statement of division;

(3) a statement as to the dividing entity and to each surviving entity that

the division was approved;

4) a statement that the dividing entity will or will not survive the division:

(5) if a surviving entity is to be created by the division, a copy of the
entity’s public organic document;
(6) if a surviving entity is a domestic nonfiling entity, the street address of

its chief executive office or principal place of business;
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(7) if a surviving entity is a foreign entity, either:
(A) if it is a qualified foreign entity, its registered agent and
registered office in this [State]; or
(B) if it is a nonqualified foreign entity, the street address of its

chief executive office or principal place of business;

8) if a surviving entity is in existence prior to the division, an

amendments to its public organic documents that are provided in the plan of division; and

(9) any other information relating to the division that the parties may
desire, including a provision recognizing the rights of transferees of which the parties have
notice.

(d) A statement of division becomes effective under this [Article] upon:

(1) the date and time of filing of the statement of division, as evidenced by
such means as the [Secretary of State] may use for the purpose of recording the date and time of
filing; or

(2) a later date or time (which shall be a date or time certain that is not
more than 90 days after the statement is delivered to the [Secretary of State]} as specified in the

statement of division.

Reporter’s Notes

Section 304 is drafted to mirror the filing requirements of mergers. Certain modifications
were made to reflect the unique nature the division.
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ECTION 30S. EFFECT OF DIVISION.

(a) When a division becomes effective:
(1) the dividing entity shall be subdivided into the distinct and

independent surviving entities named in the plan of division;

2) if the dividing entity is not to survive the division, the existence of the

dividing entity shall cease;

(3) the surviving entities continue or come into existence, as the case may
be;

(4) all the property, real, personal and mixed, of the dividing entity and all
debts due on whatever account to it, including contract rights and other causes of action
belonging to it, are allocated to and vested in the surviving entities on such a manner and basis
and with such effect as is specified in the plan, or per capita among the surviving entities, as
tenants in common, if no specification is made in the plan; and the title to any real estate, or

interest therein, vested in the dividing entity does not revert and is not in any way impaired by

reason of the division;

5) upon the division becoming effective, the surviving entities shall each

thereafter be responsible as separate and distinct entities only for such liabilities as each

surviving entity undertakes or incurs in its own name, except that they shall also be liable for the

liabilities of the dividing entity in the manner and on the basis provided in subsections (7) and

8);
(6) liens upon the property of the dividing entity are impaired by the
division;
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(7) to the extent allocations of liabilities are contemplated by the plan of

division, the liabilities of the dividing entity shall be deemed without further action to be

allocated to and become the liabilities of the surviving entities on such a manner and basis and

with such effect as is specified in the plan, or per capita among the surviving entities, as tenants

in common, if no specification is made in the plan; and one or more, but less that all, of the

surviving entities shall be free of each individual liability of the dividing entity to the extent, if

any, specified in the plan, if in either case:

(A) no fraud on owners [or transferees?];
(B) no violation of law shall be effected thereby: and
(C) the plan does not constitute a fraudulent transfer under [cite

state fraudulent transfer/convevance actl;

(8) if the conditions in subsection (7) for freeing one or more of the

surviving entities from the liabilities of the dividing entity, or for allocating some or all of the

liabilities of the dividing entity are not satisfied, the liabilities of the dividing entity as to which

those conditions are not satisfied not affected by the division and the rights of creditors

thereunder are not impaired by the division, and any claim existing or action or proceeding

pending by or against the dividing entity with respect to those liabilities may be prosecuted to

judgment as if the division had not taken place, or the surviving entities may be proceeded

against or substituted in place of the dividing entity as joint and several obligors on those

liabilities, regardless of any provision of the plan of division allocating the liabilities of the

dividing entity;

(9) each surviving entity holds any assets and liabilities allocated to it as
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the successor to the dividing entity, and those assets and liabilities are not deemed to have been
assigned to the new entity in any manner, whether directly or indirectly or by operation of law:
(10) any taxes, interest, penalties and public accounts of [this State]
claimed against the dividing entity that are settled, assessed or determined prior to or after the
division are the liability of all of the resulting entities and, together with interest thereon, are a

lien against the franchises and property, both real and personal, of all the resulting entities.

[Provide for release of tax claims against less than all of the resulting entities to the extent and

as permitted, if at all, in the adopting state.]
(11) the public organic document of any surviving entity shall be deemed

to be amended to the extent, if any, that changes in the documents are stated in the plan of

division. (b) The allocation of any fee or freehold interest or leasehold having a

remaining term of [30 years] or more in any tract or parcel of real property situate in this [State]

solely unde the law of another jurisdiction) to a new entity surviving the division shall not be

effective until one of the following documents is filed in the [office for the recording of deeds] in
which the tract or parcel is situated:

(1) a deed, lease or other instrument of confirmation describing the tract or

parcel;
(2) a duly executed duplicate original copy of the statement of division;
(3) a copy of the statement of division certified by the [Secretary of State];
or

(4) [any other documents that may be filed under the practice in the
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adopting state].

(c) A person who becomes subject to owner’s liability for a surviving entity as a
result of a division shall have owners liability only to the extent provided in the organic law of
that entity and only for those debts, obligations and liabilities that are incurred after the effective
time of the statement of division.

(c) The effect of a division on the owner’s liability of a person who cease to have
owner’s liability as a result of a division shall be as follows:

(1) the division does not discharge any owner’s liability under the organic
laws of the dividing entity in which the person was an owner to the extent any such owner’s
liability was incurred before the effective time of the statement of division;

(2) the person shall not have owner’s liability under the organic laws of
the dividing entity in which the person was an owner prior to the division for any debt,
obligation or liability that is incurred after the effective date of the division;

(3) the organic law of the dividing entity shall continue to apply to the
collection or discharge of any owner’s liability preserved by subsection 305(d)(1), as if the
division had not occurred; and

(4) the person shall have whatever rights of contribution from other
persons as provided by the organic law of the dividing entity with respect to any owner’s liability

preserved by subsection 305(d)(1), as if the division had not occurred.

e) Upon a division becoming effective. a foreign entity that is a surviving entit

in the division is deemed to:

(1) appoint the [Secretary of State] as its agent for service of process for
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the purpose of enforcing the rights of holders of ownership or transferee interests of each
domestic entity that is a party to the division; and

(2) agree to promptly pay the amount, if any, to which the owners or
transferees of each domestic entity that is a party to a division is entitled under the dividing

entity’s organic law or organic rules.

Reporter’s Notes

Section 305 is adapted from the Pennsylvania division statutes with modifications to
reflect the Committee’s decisions in December, 2001 regarding analogous merger provisions.

Sections 305(a)(1) - (a)(3) - Sections 305 (a)(1)- (a)(3) state the general rules that the

division results in the subdivision of a single entity into two or more new or existing entities.
The rules also anticipate that the filing of a statement of division may either terminate the
dividing entity and create two or more new entities or continue the existence of the dividing
entity and recognize the new or continuing existence of one or more other entities.

Section 305(a)(4) - Section 305(a)(4) provides that the property, rights and causes of

action of the dividing entity may be allocated to the surviving entities without reversion or
impairment in any manner stated in the plan. If the plan is silent as to the allocation of these

rights and property, the surviving entities take the property on a per capita basis as tenants in
common.

Section 305(a)(5) - Section 305(a)(5) provides that after the division, each surviving
entity is liable solely for the debts and obligations undertaken in its name. No liability is
imputed between or among surviving entities for obligations arising after the division.

Sectlon 305!a!g7 ) - Section 305( agg 7) concerns the allocatlon of the habllltles of the

allocated among surviving entities in any manner. The liabilities so allocated become the
liability of the receiving/surviving entity. The exception to the allocation of liabilities (“freein

» o

of liabilities”) is where the allocation results in “fraud on owners.” “violation of law” or

‘fraudulent conveyances.” In these cases, the allocation fails and the surviving entities are

jointly and severally liable for the failed allocation. For example, assume a corporation is to be

divided into four LLCs. The plan of division can allocate particular assets and liabilities to each
LLC. Assume that one LLC is to receive a piece of equipment with a fair market value of
$5.000. Assume further that the same LLC is allocated an account payable of $20,000. Because
the asset value far exceeds the liability so allocated, the account payable may be deemed to be

fraudulent with the result that the allocation fails. The account payable thereafter becomes the
liability of all four LLCs, jointly and severally. If the account payable were $3,000, the
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allocation would seem to be enforceable with the result that the other 3 LLCs are “free” of that
liability.

Section 305(a)(9) - Section 305(a)(9) effects the “transfer” of the dividing entity’s assets
and liabilities without an “assignment.” As with a merger, a division should not trigger
“assignment” or “conveyance” clauses.

Section 305(b) - Section 305(b) is intended to prevent the use of a division to avoid real
estate transfer taxes. The section should be conformed to local practice.

Section 305(¢) and (d) - Like its counterparts in §§ 205(¢) and (d). Sections 305(¢) and
d) address only future and past owner’s liability. It is not intended to address continuing owner

liability.

53



DN AW N ==

(o)}

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

[ARTICLE] 4

ENTITY INTEREST EXCHANGE

SECTION 301401. ENTITY INTEREST EXCHANGE.

(a) Through an entity interest exchange:

(1) a domestic unincorporated entity may acquire all of the
entityownership and transferee interests efone-ormeore-elasses-orseries-of another domestic or
foreign entity in exchange for entityownership or transferee interests, securities, obligations,
rights to acquire entityownership or transferee interests or securities, cash, other property, or any
combination of the foregoing; or

(2) all of the entityownership or transferee interests efene-or-mere-elasses
erseries-of a domestic unincorporated entity may be acquired by another domestic or foreign
entity in exchange for entityownership or transferee interests, securities, obligations, rights to
acquire entityownership or transferee interests or securities, cash, other property, or any

combination of the foregoing.

(eb) A foreign entity may be a party to an entity interest exchange pursuant to
this [Act] only if:
(1) the entity interest exchange is permitted by the organic awrules of the
foreign entity; and
(2) the entity interest exchange is not prohibited by anylaw-ofthe
urisdietion 4 " iclaw- and
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i i iy the organic laws of the foreign

with a domestic unincorporated entity only if the entity interest exchange is permitted by the

organic law of the domestic incorporated entity.

Reporter’s Notes

An entity interest exchange is the same transaction as the share exchange provided for in
Section 11.03 of the MBCA. The entity interest exchange anticipated by Article 34 permits a
business combination between one or more domestic unincorporated entities or between a
domestic unincorporated entity and a domestic incorporated or foreign entity of any type. The
effect of the entity interest exchange is that: (1) the separate existence of one or more of the
exchanging entities does not cease; and (2) the acquiring entity acquires the ownership interests
of one or more of the exchanging entities and, as a result of the exchange, becomes the
controlling entity. This same result, that of two or more independent entities, may be
accomplished by a reverse triangular merger wherein a new third entity is formed to effectuate
the combination while simultaneously preserving the independent existence of the principal
parties. The entity interest exchange provides a direct method to achieve the indirect method of
a triangular merger.

Section 304401 - Section 3014401 is intended to make applicable any appraisal rights that
may attach by virtue of the organic law of the entities to the entity interest exchange. It is also
intended to enable any appropriate procedure for terminating or abandoning an entity interest
exchange after it has been approved by the appropriate interest holders but prior to the
effectuation of the entity interest exchange.
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It may be noted that neither the share nor entity interest exchange is universally
recognized in corporate or alternative entity law. To date, jurisdictions adopting the MBCA
provide for a share exchange within their corporate law. Non-MBCA jurisdictions are not
uniform in their acceptance of share exchanges. For example, Delaware does not permit share
exchanges.

Many states have not provided for an entity interest exchange within their alternative
entity law. For those jurisdictions that do provide for entity interest exchanges see Texas
Business Corporation Act, Article 5.02 and Texas Revised Partnership Act, Article 6132b-9,03
(Texas provides for both the share and entity interest exchange); and NRS Chapter 924
(permitting an entity interest exchange).

To illustrate the problem presented by a lack of uniformity regarding share or interest
exchanges, consider the following. In a recent acquisition involving a Delaware corporation by a
Spanish corporation, the laws of Spain would not permit a triangular merger to effectuate the
transaction. Because the parties to the transaction desired independent, wholly-owned entities at
the end of the acquisition, the transaction had to be structured as a share exchange (a transaction
that Spanish law would permit). Delaware law does not authorize share exchanges. As a
consequence, the Delaware corporation was reincorporated in Virginia (Virginia permits share
exchanges) via a merger and the Spanish acquisition was then effected by a share exchange with
the reincorporated Virginia entity.

Section 301401(a) - Section 301401(a) provides for an entity interest exchange between

a domestic unincorporated entity and a domestic incorporated entity or a foreign entity of any
type. Section 364401(a) also enables an entity interest exchange among domestic
unincorporated entities of the same or different types.

Section 30}4011b2 Sectlon 80-}4011b ), as Qresentlg drafted, allows a demestie

the foreign entity permit the exchange and the organic law governing the foreign entltx does not
rohibit the transaction. As with its analogous provision in § 201(b). filing problems could arise

in the forelgn ]uI‘lSdlCthIl where the 1nterest exchange between-a-domestic-incorperated-entity

Seetion-301is not expressly authorized. See Reporter’s Notes to § 201(b).

Section 401(c) - As with section 201(c), section 304401(c) eorld-be-drafted to-permits a
foeretgndomestic incorporated entity whose organic laws de-netenablepermit an entity interest
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SECTION-302an exchange with a domestic unincorporated entity. The prior default rule

regarding domestic incorporated entities was omitted based upon the Committee’s decision in
December, 2001.

Prior § 401(d) (the “transitional rule”) was deleted as per the Committee decision in
December, 2001.

ECTION 402. PLAN OF ENTITY INTEREST EXCHANGE

(b)Y A plan of entity interest exchange must be in record form and shall state:
(1) the name, jurisdiction and type of organization of each exchanging

entity whose ownership or transferee interests will be exchanged and the name, jurisdiction and
type of organization of the acquiring entity that will acquire those interests;

(2) the terms and conditions of the entity interest exchange:

(3) the manner and basis of exchanging or converting eneownership or
mere-elasses-orseries-ofentitytransferee interests of the exchanging entity into entityownership
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or transferee interests, securities, obligations, rights to acquire entityownership or transferee
interests or securities, cash or other property, or any combination of the foregoing;

(4) that a plan of entity interest exchange has been approved-and-exeeuted
by each party to the entity interest exchange:;

(5) the future effective date or time (which shall be a date or time certain)
of the entity interest exchange if it is not to be effective upon the filing of the statement of entity
interest exchange;

(6) any provisions required by the organic laws under which any party to
the entity interest exchange is organized; and

(7) any other provisions relating to the entity interest exchange that the
parties may desire, including a provision recognizing the rights of transferees in an acquiring or
exchanging entity of which the parties have notice.

Reporter’s Notes
Section 392402 (a) - Section 362402(a) states the general intent that for this [Article] to
agglfy;2 one of the constituent entiti'es sheﬂlqust.be a domestic upincoggorated enti?:x.w' .

04(h ho N fa
V-EV d

Section 302402 (b)(3) - Section 302402 (b)(3) poses the same “reshuffling” issue as

section 202(b)(3). One difference in section 362402 (b)(3) is that the two entities to the
exchange will remain after the transaction whereas section 202 anticipates the possible non-
survival of one of the parties to a merger. In any event, section 392402(b)(3) ostensibly permits
the non-uniform elimination or modification of ownership rights in an entity interest exchange.

SECTION 303403. ACTION ON PLAN OF ENTITY INTEREST EXCHANGE.
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(a) Subject to the provisions of Section 363-403(c)-and{d), a plan of entity
interest exchange for an exchanging or acquiring domestic unincorporated entity shall be
approved by each such acquiring or exchanging entity according to a provision for an entity

interest exchange in the entity’s private-organic deeumentsrules or, if there is no applicable

rovision for an entity interest exchange in the pi organic

ne edfo mendmen 2
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domestic unincorporated entity.
(b) Subject to scctions 303(¢) and (d):
HraA plan of entity interest exchange for an exchanging or acquiring

domestic incorporated entity or a foreign entity of any type shall be approved

(c) If a person will have owner’s liability with respect to an acquiring or

exchanging entity, approval and amendment of a plan of entity interest exchange are ineffective
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without the witten-consent in record form of that person, funless:
(1) the private-organic deenmentsrules of the entity provide for the

approval of the entity interest exchange where owner liability would result with consent of less

than all owners; and

(2) that person has assented to that provision in the private-organic

erules.

d) Subject to sections 303-403(c and any applicable organic law of the

acquiring or exchanging domestic entities, a plan of entity interest exchange may be terminated
or amended:

(1) as provided in the plan; andor

(2) except as prohibited by the plan, by the same consent as was required

to approve the plan.

Reporter’s Notes

Section 303-403(a) - Section 303-403(a) states the general rule that a domestic

unincorporated entity may be an acquiring or exchanging entity in an entity interest exchange.
As such, section 393-403(a) will become the substantive law which enables this transaction for
domestic unincorporated entities. Section 303-403(a), in this regard, is altering present
unincorporated entity law since no uniform unincorporated act currently allows for an entity
interest exchange. In addition, section 363-403(a) permits a domestic unincorporated entity to be
a party to an entity interest exchange with another domestic incorporated entity or a foreign
entity of any type. Section 363-403(a) does not enable an entity interest exchange between two

1] »

domestic incorporated entities-unless-the defaultrule nterpreted-to-alow—“electing” dome
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Section 403(c¢) - Sections 403(¢) adopts the same approach as seetions§ 203 (¢
regarding the incurrence of owner’s liability as a result of an entity interest exchange. FheseThis

sections prohibits an entity interest exchange without the written-consent in record form of any
person who will incur owners’ liability upon the effectiveness of the exchange.

Section 303-403(ed) - Section 303-403(ed) permits termination or abandonment:

according to a bargained-for provision to that effect in a plan of exchange and-enlyor with the
same consent as was necessary to approve the transaction. -As-with-seetion203(¢e).and the

oOmMHan no R aenorte o« Naote ho o oo 1 h 0 Ao ho ~1 e nee nde
o o a U a U

ECTI 404. FIL1 REQUIRED FOR ENTITY INTEREST

EXCHANGE: EFFECTIVE DATE.

(a) A statement of entity interest exchange shall be signed on behalf of each party
to the entity interest exchange and filed with the [Secretary of State].

(b) A plan of entity interest exchange that contains all the information required by
subsection (¢) may be signed and filed with the [Secretary of State] in substitution of a statement
of entity interest exchange.

(bc) The statement of entity interest exchange shall include:

(1) the name, jurisdiction, and type of organization of each exchanging
entity and the name, jurisdiction and type of organization of each acquiring entity;

(2) the future effective date or time (which shall be a date or time certain
that is not more than 90 days after the statement is delivered to the [Secretary of State]) of the
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entity interest exchange if it is not to be effective upon the filing of the statement of entity
interest exchange;

(3) a statement as to each exchanging and acquiring entity to the entity

interest exchange that the exchange was approved
organiedaw,

(4) any amendments to the public organic document of a party to the entity
interest exchange that are provided for in the plan of exchange;

(5) any information required by the organic law of the parties to the entity
interest exchange; and

(6) any other information relating to the entity interest exchange that the
parties may desire, including a provision recognizing the rights of transferees in an acquiring or
exchanging entity of which the parties have notice.

(ed) An entity interest exchange becomes effective under this [Article] upon:

(1) the date and time of filing of the statement of entity interest exchange,
as evidenced by such means as the [Secretary of State] may use for the purpose of recording the
date and time of filing; or

(2) a later date or time (which shall be a date or time certain that is not
more than 90 days after the statement is delivered to the [Secretary of State]) specified in the

statement of entity interest exchange.

Reporter’s Notes

Section 304404 - Section 364404 does not require that the plan of entity interest
exchange be filed of public record. At its meeting in Oklahoma City, the Committee expressed
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the desire that a plan of entity interest exchange could be used as a substitute for the statement of
entity interest exchange so long as the plan reflected all the information required to be contained
in the statement under section 364404. It is the intent of section 364404 that a plan could serve
as the appropriate public filing and that the filing of the plan would have the same legal effect as
the filing of the statement of entity interest exchange. Section 404(b) provides the statutory
authority for the filing of a plan in substitution of a statement.

The information required to be filed in the statement under section 364404 is intentionally

less burdensome than that required for a merger under section 204. The present draft adopts a
minimalist filing philosophy because: (1) a filing as to the transaction will be required by an

domestic unincorporated acquiring or exchanging entity; (2) both the acquiring and the

exchanging entity remain in existence after the exchange (although arguably in a reorganized or
recapitalized form); and (3) the terms and conditions of the exchange or any resulting
restructuring or recapitalization will have been approved by the owners under section 383403.
Section 364404 thus omits a reference to terms and conditions because owner approval has
already been met (assuming, also, that where approval is defective, the owners have recourse
under contract or alternative entity law). A filing as to the transaction allows at least some
minimal protection for secured lenders who have loaned against collateral that may have “shifted”
in some manner in an exchange which results in a recapitalization or restructuring. Also, in light
of new Article 9, it seemed advisable to provide for a notice filing regarding the transaction and
to thereafter leave the secured lenders to police their collateral and a possible new debtor
accordingly. [Melissa Wangeman again provided great assistance by soliciting the members of
IACA regarding their procedures or views as to filings for exchanges. It is the general consensus
of the responses we received that some form of filing is useful and that it should probably-be less
burdensome than that for the merger.

The prior provision regarding inclusion of a statement that the “plan of entity interest
exchange was on file at a place of business” of the acquiring entity did not seem appropriate for
two reasons: (1) an owner who has approved the transaction does not need this information to
protect an ownership interest; and (2) arguably a creditor would not have standing to use this
provision to demand access to the plan.

The Committee may wish to consider whether any filing is necessary. There is a less-

than-unanimous view that an exchange is a private matter and thus not a proper subject for public
filings.

Section 394404(b)(4) - Section 364404(b)(4) is drafted to reflect certain differences in the
organic laws of incorporated and unincorporated entities. For example, where an entity interest
exchange is used for the purpose of recapitalizing an unincorporated entity, alternative entity law
does not require an amendment to a public organic document in order to protect creditors.
Corporate law, conversely, would require an amendment to a corporation’s certificate of
incorporation where authorized capital has been increased or otherwise modified. Therefore, if an
entity interest exchange is between only unincorporated entities and the private organic
documents of the exchanging and acquiring entities permit the transaction, an argument could be
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made that no filing is necessary. Conversely, if the exchange is between an unincorporated entity
and an incorporated organization, the filing for the corporate entity could be effected simply by an
amendment to the corporation’s certificate of incorporation rather than a filing of an entity interest
exchange. At present, the draft adopts a minimalist compromise.

Section 304404(c)(1) - Section 384404(c)(1) has added the language “as evidenced by

such means as the [Secretary of State] may use for the purpose of recording the date and time of
filing.” This language was taken from the ABA Model Entity Transactions Act (draft of 10-17-

01) § 304(c)(1). The language was included because of prior debates regarding when “filing”
occurs.

SECTION 305405. EFFECT OF ENTITY INTEREST EXCHANGE.

(a) When an entity interest exchange becomes effective, the ownership and
transferee interests of each entity that are to be exchanged for entityownership or transferee
interests, securities, obligations, rights to acquire eatityownership or transferee interests or
securities, cash, or other property, or any combination of the foregoing, are exchanged, converted
or canceled as provided in the plan of entity interest exchange. The former holders of those
entityownership and transferee interests shall thereafter be entitled only to the rights provided to
them in the plan of entity interest exchange or to any rights they may have under the organic law
or organic rules governing the entities to the interest exchange. The acquiring entity shall become
the holder of the entityownership or transferee interests in the exchanging entity as stated in the
plan of entity interest exchange. The public organic documents and organic rules of the parties to
the entity interest exchange shall be amended to the extent provided in the plan of entity interest
exchange or as provided under the organic law governing the entities to the exchange.

(b) A person who becomes subject to owner’s liability for some or all of the debts,
obligations or liabilities of any entity as a result of an entity interest exchange shall have owner’s
liability only to the extent provided in the organic law of the entity and only for those debts,
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obligations and liabilities that occurred after the effective date of the statement of entity interest
exchange.

(c) The effect of an entity interest exchange on the owner’s liability of a person
who ceases to hadve owner’s liability forseme-er-alas a result of-the-debts—ebligationsor
habilities-ef a-party-te the entity interest exchange shall be as follows:

(1) the entity interest exchange does not discharge any owner’s liability
under the organic law of the entity in which the person was an owner to the extent any such
owner’s liability occurred before the effective date of the statement of entity interest exchange;

(2) the person shall not have owner’s liability under the organic law of the
entity in which the person was an owner prior to the entity interest exchange for any debt,
obligation or liability that occurs after the effective date of the statement of entity interest
exchange;

(3) the provisions of the organic law of any entity for which the person had
owner’s liability before the entity interest exchange shall continue to apply to the collection or
discharge of any owner’s liability preserved by subsection 385405(c)(1), as if the entity interest
exchange had not occurred; and

(4) the person shall have whatever rights of contribution from other persons
as provided by the organic law of the entity for which the person had owner’s liability with
respect to any owner’s liability preserved by subsection 385405(c)(1), as if the entity interest
exchange had not occurred.

(d) Upon an entity interest exchange becoming effective, a foreign entity that is the
controlling entity in the exchange and that is not authorized to transact business in this [State] is
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deemed to:

(1) appoint the [Secretary of State] as its agent for service of process for the
purposes of enforcing an obligation under this section; and
(2) agree to promptly pay the amount, if any, to which the owners or
transferees of each domestic entity that is a party to the entity interest exchange is entitled under
the domestic entity’s organic law= or organic rules
Reporter’s Notes

Section 395405(a) - Section 385405(a) has been redrafted since the meeting of March,
2001. At present, section 385405(a) attempts to make clear four points - that after the entity
interest exchange becomes effective: (1) the entity interests of the exchanging entity are
exchanged, converted or canceled as provided in the plan; (2) the only rights of the former
holders of the exchanging entity are those received as consideration for the exchange, conversion
or cancellation; (3) the acquiring entity becomes the owner of the exchanging entity’s ownershi

interests (and thus the controlling entity); and (4) the organic documents of the parties are

amended by the entity interest filing, thus obviating the need for repetitive filings (i.e., a filing as

to the entity interest exchange and another filing to reflect amendments to public organic

documents as required by the laws governing the respective entities).

Section 305405(b) - Section 305405(b) states the rule for future owner’s liability. Section
305405(b) provides that an owner in an acquiring entity shall have personal liabilitv only for the
debts and obligations of the acquiring entity that arise after the effective date of the exchange.

This section parallels analogous provisions in Articles 2 (mergers), 43 (divisions), 5 (conversions)
and 56 (domestications).

Section 395405(c) - Section 395405(c¢) states the rule for past owner’s liability. Section

305405(¢) is drafted in four parts: (1) an owner in an exchanging entity who had personal liabilit

for the debts and obligations of the exchanging entity under the entity’s organic law is not
discharged from those debts and obligations if the debts arose before the effective date of the
exchange; (2) an owner in an exchanging entity shall not have owner s liability for the debts and
obligation of the acquiring entity if those debts arose after the effective date of the exchange: (3)
the organic laws or the exchanging entity continue to apply for any past owner’s liability that is
preserved under subsection (1); and (4) the organic laws of the exchanging entity continue to
apply regarding any contribution rights among owners that were preserved under subsection (1).

Sections 405(b) and (c) - Sections 405(b) and (c¢) do not address the issue of continuing
owner liability. See Reporter’s Notes at §§ 205(b) and (c).
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SECTION 306406. CONTRACTUAL APPRAISAL RIGHTS.

A plan of entity interest exchange may provide that contractual appraisal rights

with respect to an-ewner ownership or transferee interests in an entity that is a party to an entity

interest exchange shall be available for an

ownershi

or transferee

interests in connection with an entity interest exchange as approved pursuant to this [Article] in a

domestic entity that is a constituent party to the entity interest exchange.

Reporter’s Notes

Section 306406 - Section 38606, like its counterpart § 207, is not intended to create an
“appraisal” or “buyout” right. Instead, it is intended to create a statutory basis for recognizing
contractual appraisal rights. At its meeting in Oklahoma City, it was noted by the Chair of the
Committee that a court would logically enforce any contractual right negotiated during or
simultaneous with the approval of an entity interest exchange. While the Chair is obviously
correct, inclusion of section 307 provides a statutory basis for acknowledging that right - a
difference which is critical in some jurisdictions. For example, as state in the Reporter’s Notes to
section 207, in Delaware, the Court of Chancery has jurisdiction to hear all matters involving
corporations and alternative entities. On the other hand, the Superior Court of Delaware has
jurisdiction to decide all contractual disputes. Hence, without an analog of section 386406, in
Delaware, the Superior Court would hear disputes arising from the contract creating appraisal
rights and the Court of Chancery would determine all other matters regarding the entity interest

exchange.

Also, as stated in the Reporter’s Notes to section 20, the Committee may wish to consider
use of different terminology as to this “exit” right. Presently, the most recent provisions of the

MBCA (and the Model Entity Transactions Act by reference) provide “appraisal” rights for owners
of incorporated entities for all transactions except domestication.

Section 406 has been amended to include transferee interests within a contractual

appraisal right.

[ARTICLE] 45

CONVERSION

SECTION 461501. CONVERSION.
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(a) A domestic unincorporated entity may become a different type of domestic
entity. [The laws of this [State] govern the effect of converting an entity organized in this [State]].

(b) A domestic unincorporated entity may become a foreign entity of a different
type if the organic lawsrules of the foreign jurisdietionentity permit the domestic entity to become
an entity in that jurisdiction and the conversion is not prohibited by the organic law governing the
foreign entity. [The laws of the foreign jurisdiction shall govern the effect of converting to an
entity organized in that jurisdiction. ]

(c) Subject to section 104(bc), a domestic incorporated entity may become a

domestic unincorporated entity if the organic laws governing the domestic incorporated entity are

—permit the

(d) A foreign entity may become a domestic unincorporated entity of a different
type only if:
(1) this type of conversion is permitted by the organic lawsrules of the

foreign entity; and
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2) the conversion is not prohibited b jarisdietd
enacted thoseorganiclaws and
i i terzorganic law of the foreign entit i

Reporter’s Notes

The conversion contemplated by Article 45 involves the transformation of one fermtype
of business into a different fermtype of business. The conversion, like the merger of Article 2,
transfers all the property, rights, privileges, title, debts, obligations, liabilities and duties of the
converting entity to the converted entity by operation of law. Unlike a merger, however, a
conversion involves a single entity which, after the conversion, is considered to be the same entity
as before the conversion. The conversion, therefore, provides a direct method to accomplish what
before required the creation of two entities followed by a merger of the entities. Because a
conversion involves only a change of form, it should not constitute a “sale” or “conveyance” under
state law or applicable contract provisions.

The conversion is a relatively recent transaction. For example, the first appearance of a
conversion in uniform unincorporated law occurred in 1994 with RUPA. It was followed in 1995
with ULLCA and in 2001 with Re-RULPA (RULPA 1976, with 1985 amendments, is silent as to
conversions; however, due to linkage, RULPA could be interpreted to permit the same
conversions anticipated by RUPA) . The conversion provisions of RUPA are limited to
conversions by general partnerships to limited partnerships and vice versa. This Act, therefore,
greatly expands the scope of the conversion provisions of RUPA. See §§ 902-904.

By comparison, ULLCA (1995) permits conversions between partnerships, limited

partnerships and LL.Cs. This Act would, as with RUPA, greatly expand the conversion provisions
of ULLCA. See §§ 902, 903.
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Re-RULPA (2001) contains the broadest provisions regarding conversions in uniform
unincorporated law. Re-RULPA, for the first time, permits cross—form conversions. This Act
would replace the conversion provisions of Re-RULPA and thus create a “junction-box” for a/l
uniform unincorporated entities .

With regard to incorporated entities, the most recent version of the MBCA, for the first
time, permits cross-form conversions so long as one party to the conversion is a domestic
corporation. These provisions were published in the October version of the Business Lawyer
(2001).

Section 404501(a) - Section 464501(a) states the substantive rule for conversions between
domestic entities where one party to the transaction is a domestic unincorporated entity. Section
401501(a) would, for example, permit a conversion from a general partnership form to a limited
partnership and vice versa. Section 484501(a) would also permit a conversion from an LLC to a
general or limited partnership. Section 404501(a) would also enable a conversion between any
type of domestic unincorporated entity and a domestic corporation (the so-called “cross-form”
conversion). The laws of the [State] adopting this [Act] would govern the effect of the

conversion.

Section 4804501(b) - Section 464501(b) enables a conversion of a domestic
unincorporated entity to a foreign entity of a different type so long as the organic lawsrules
governing the foreign entity permit the conversion and the conversion is not prohibited by the
organic law governing the foreign entity. For example, a domestic L.L.C could convert to a
foreign partnership, limited partnership or corporation pursuant to section 404501(b). Section
4014501(b) would not enable a conversion of a domestic LLC to a foreign LLC - such a
transaction would be governed by the domestication provisions of Article 56. The laws of the
foreign jurisdiction would govern the effect of conversion under 464501(b).

Section 404501(c) - Section 464501 (c) states the default rule for conversions between
domestic incorporated and unincorporated entities. Section 464501(c) allows a domestic
incorporated entity to use this provision to effect a conversion with a domestic unincorporated
entity: ion40H(e) is only trissered if the oreanic laws povernings the incorporated entity-a

aforeign-entity if the organic laws governing the domestic ineerperatedunincorporated entity
neither providefornorprohibitpermit the conversion. Thelaws-ofthe foreionjurisdictionw

Section 404501 (e) - Section 484501 (e) states the substantive rule that a foreign entity may
use this [Act] to effect a conversion with a domestic unincorporated entity.—A-demestie

[P
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SECTION402in its jurisdiction of formation if the recording authority in that jurisdiction
is not empowered to accept the conversion filing.

Former sections 501 (d) and (f) were deleted at the direction of the Committee in its
December, 2001 meeting.

An issue that needs direction by the Committee is that bracketed throughout § 501. In
each of these circumstances, the statement is made that the law governing the legal effect of a
conversion should be the law of the jurisdiction of the converted entity. In a series of discussions
by members of the ABA Committee on Entity Rationalization regarding the Model Inter-Entity
Transactions Act, various opinions were expressed on this point. It did not seem to be clear to
those participating in the discussions that the statement regarding the applicable law was correct.
For example, assume an Alabama LLC converts to a Kentucky LP. This draft assumes that the
laws of Kentucky would govern the legal effect of the conversion. Some members of the ABA

Committee felt that the laws of Alabama would govern. To the extent that those laws are
inconsistent, it was determined that the draft should remain silent as to this issue.

ECTION 502. PLAN OF ERSI

YA plan of conversion shall be in record form and shall state:
(1) the name, jurisdiction and type of organization of the converting entity

and the name, jurisdiction and type of organization of the converted entity:;
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(32) the terms and conditions of the conversion;
(43) the manner and basis of converting enethe ownership or mere-elasses
itytransferee interests of the converting entity into eatityownership or transferee
interests, securities, obligations, rights to acquire eatityownership or transferee interests or
securities, cash, other property or any combination of the foregoing;
(54) that the conversion has been approved-and-exeecuted-inaccordance
ith-4 e g . o
(65) the future effective date or time (which shall be a date or time certain)
of the conversion if it is not to be effective upon the filing of the statement of conversion;
(#6) the full text, as it will be in effect immediately after consummation of
the conversion, of:
(A) the public organic document of the converted entity; or
(B) if the converted entity will be a nonfiling entity, any private
organic decumentand
trules;
(7) any provisions required by the organic laws under which a converting
entity is organized; and
(8) any other provision relating to the conversion that the parties may

desire—

, including a provision recognizing the rights of transferees in the converting entity of which the

entity has notice.

(b) Any of the terms of the plan may be made dependent upon facts ascertainable
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outside of the plan if the manner in which the facts will operate upon the terms of the plan is set
forth in the plan. Such facts may include, without limitation, actions or events within the control
of or determinations made by the converting entity.

Reporter’s Notes

Sections 403503(a) - Section 493503(a) states the substantive rule governing domestic
unincorporated entities pertaining to conversions. Section 483503(a) provides for a conversion
between a domestic unincorporated entity and a different fermtype of domestic unincorporated
entity. Section 483503(a) also provides for a conversion from a domestic unincorporated to a
domestic incorporated entity. Fikewise;seetion403(a)permits-an“electing” domestie

Section 403503(b) - Section 403503(b) tracks the provisions of seettons§§ 203, 303 and

303403 relating to plans for mergers, divisions and entity interest exchanges. Certain
modifications have been made to reflect the differing nature of conversions.

Section 403503(b)(4) - Section 403503 (b)(4), like its counterparts in the merger and
entity interest exchange sections, appears to enable a restructuring or “shuffling” of entity

interests upon a conversion. As the Reporter’s Notes to the analogous sections indicate, the
Committee may wish to speak to this issue directly.

SECTION-403Section 503 has been redrafted to include transferee interests.

SECTION 503. APPROVAL ON PLAN OF CONVERSION.

(a) Subject to sections 483503 (cyandLd), a plan of conversion for a domestic

unincorporated entity shall be approved according to a provision for conversion in the entity’s

private-organic deeumentsrules or, if there is no applicable provision in the private-organic

converting entity.}
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(b) Subject to sections4063 503(c)-and{d):
€h, a plan of conversion for a domestic incorporated entity or a foreign

pe shall be approved a

(c) If a person will have owner’s liability with respect to a converted entity,
approval and amendment of a plan of conversion are ineffective without the written-consent in
record form of that person, funless:

(1) the private-organic deeumentsrules of the converting entity provide for
the approval of the conversion where owner’s liability would result with consent of less than all

owners; and

(2) that person has assented to that provision in the private-organic
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terules.

d) Subject to section 403503(c and any applicable organic law of the

converting entity, a plan of conversion may be terminated or amended:
(1) as provided in the plan; andor
(2) except as prohibited by the plan, by the same consent as was required to

approved the plan.

Reporter’s Notes

Section 493503(a) - Section 493503(a) states the substantive rule for approval of a
conversion by a domestic unincorporated entity. Section 493503(a) thus repeals all existin
approval provisions for conversions in RUPA, Re-RULPA and ULLCA and replaces them with
section 493503(a). According to section 463503 (a), approval for a conversion, subject only to the
rules for assumption of owner’s liability, is alternatively: (1) the number specified for conversion
in the entity’s private-organic deeumentsrules; or (2) if no number is designated for conversion;

there-is-no-stated numberforamendment, then by all the owners of the converting entity. This
hierarchy of approvals defers first to the converting entity’s specific intent regarding conversions:

) )

4 dofn . =
gty aratuaratlCaaaurt r nr€ Orananntity

unanimity. This hierarchy of approvals mirrors that of mergers, divisions and entity interest
exchanges.

Section 493503(b)1) - Section 483503 (b)) states an approval rule of deference. Under
section 493503(b)(1), therefore, a plan of conversion for a “ren-eleeting”™domestic incorporated
entity andor a foreign entity of any type shall be approved: (D -firstaceordingto-a-specifie
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Seetion403 This rule has been redrafted to reflect the Committee’s decision in
December, 2001 to eliminate any alternative approval methods.

Section 503(¢) - Section 403503(c) provides a general exception for approvals of

conversions. As such, section 483503(c) requires written-consent in record form of all persons
who will have owner’s liability in a converted entity. The specific exception to 483503(c) allows
imposition of owner’s liability in a converted entity if an owner in a converting entity has

assented to a provision for conversion that could result in owner’s liability with less than
unanimous consent.

Seetion403Former § 503(d) was omitted as being unnecessary.

Section 503(e) - Section 463503(e) follows analogous termination and abandonment
provisions in the merger, division and entity interest exchange sections. As stated in the prior
Reporter’s Notes on those provisions, the Committee may wish to consider broadening the
termination and abandonment rules to permit “managerial” action or action notwithstanding the
absence of a provision for termination or abandonment in the plan. Broadening the rule would
allow for flexibility upon the occurrence of an unforeseen change of circumstance. Arguably, any
undue harm to owners of the converting entity resulting from increased flexibility could be
redressed by a breach of fiduciary duty claim or assertion of other legal or equitable remedies.

SECTION 404504. FILINGS REQUIRED FOR CONVERSION; EFFECTIVE

=

ATE.

(a) A statement of conversion shall be signed on behalf of the converting entity
and filed with the [Secretary of State].

(b) A plan of conversion that contains all the information required by subsection
(c) may be signed and filed with the [Secretary of State] in substitution of a statement of

conversion.

(bc) The statement of conversion shall include:
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(1) the name, jurisdiction and type of organization of the converting entity,
and the name, if it is to be changed, jurisdiction and type of organization of the converted entity:;

(2) the future effective date or time (which shall be a date or time certain
that is not more than 90 days after the statement of conversion is delivered to the [Secretary of
State]) of the conversion if it is not to be effective upon the filing of the statement of conversion;

(3) a statement that the conversion was approved-and

! ired-by-4 . e Jaw:
(4) if the converted entity is a domestic filing entity, either contain all of
the information required to be set forth in the converted entity’s public organic documents or have
attached a copy of the entity’s public organic documents;
(5) if the converted entity is a domestic nonfiling entity, the street address
of'its chief executive office or principal place of business; and
(6) if the converted entity is a foreign entity, either:
(A) if it is a qualified foreign entity, its registered agent and
registered office in this [State]; or
(B) if it is a nonqualified foreign entity, the street address of its
chief executive office or principal place of business; and
(7) any other information relating to the conversion that may be desired,
including a provision recognizing the rights of transferees of the converted entity of which the
entity has notice.
(ed) A statement of conversion becomes effective under this [Article] upon:
(1) the date and time of filing of the statement of conversion, as evidenced
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by such means as the [Secretary of State] may use for the purpose of recording the date and time
of filing; or

(2) a later date or time (which shall be a date or time certain that is not
more than 90 days after the statement is delivered to the [Secretary of State]) as specified in the

statement of conversion.

Reporter’s Notes

Section 494504 - Section 484504 states the substantive filing requirements for converting
domestic unincorporated entities “ g” e ities. The specific filin
requirements are stated in section 494504(b). These requirements generally mirror those of the
mergeranticipatedtransactions set forth in Artiele2this [Act].

Section 404504(b)(4) - Section 464504(b)(4) allows a converted entity that is a domestic
filing entity to either: (1) contain all information to be required to organize the converted entity in
the statement of conversion; or (2) attach a copy of the domestic converted entity’s public organic

documents to the conversion filing. The intent of section 484504(b)(4) is efficiency in filings as
well as public notice regarding the transaction.

Section 494504(b)(5) - Section 484504(b)(5) requires a converted entity that is a domestic
nonfiling entity to provide the street address of the converted entity’s chief executive office or
principal place of business. A post office box would not satisfy section 464504(b)(5). The intent
of section 464504(b)(5) is to provide notice of the place at which the converted entity may be
found for all purposes, including that of service of process. The chief executive office or

principal place of business is not required to be located within the converted entity’s jurisdiction
of formation.

Section 504(b) - Section 504(b) is new. The section was added at the suggestion of

Melissa Wangeman who was concerned that recording authorities need statutory direction to
accept certain documents for filing.

Section 404504(bc)(6) - Section 464504(bc)(6) imposes on converted foreign entities a
filing requirement that includes information of either: (1) a registered agent and registered office

for a qualified foreign entity in the converting entity’s jurisdiction of formation; or (2) a street

address of its chief executive office or principal place of business for a nonqualified foreign
entity. As with section 484504(bc)(5), a post office box would not satisfy the policy or intent of
the section. Section 484504(bc)(6) provides notice of a place at which the foreign entity may be
found for all purposes, including service of process.

Section 494504 (ed) - Section 484504(ed) sets out the general rule that the conversion
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becomes effective upon the later of filing or a date or time specified in the statement of
conversion. Section 404504(ed)(1) states the intent that “filing” for purpose of determining the
effectiveness of the conversion is to be determined by the means normally used for filing within
each [jurisdiction] adopting this [Act].

ECTION EFFECT OF ERSI

(a) When a conversion under this [Article] in which the converted entity is a
domestic entity becomes effective:

(1) the converting entity shall cease to exist and all public organic
documents filed with the [Secretary of State] are no longer effective-;

(2) the converted entity shall become subject to the organic laws of the
jurisdiction of conversion;

(3) the converted entity’s existence shall be deemed to have commenced on
the date the converting entity commenced its existence in the jurisdiction in which the converting
entity was first created, formed, incorporated or otherwise came into being;

(4) any action or proceeding pending against the converting entity shall be
continued against the converted entity as if the conversion had not occurred;

5) all rights, privileges and powers of the converting entity, and all
property, real, personal and mixed, and all debts due to the converting entity, shall vest in the
converted entity and the title to any real property vested by deed or otherwise in the converting
entity shall not revert or be in any way impaired by reason of this [Article];

(6) all rights of creditors and all liens upon any property of the converting
entity shall be preserved unimpaired, and all accrued debts, liabilities and duties of the converting
entity shall attach to the converted entity and may be enforced against it to the same extent as if
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such debts, liabilities and duties were incurred by it;

(7) the entityownership and transferee interests of the converting entity are
reclassified into entityownership or transferee interests, securities, obligations, rights to acquire
entityownership or transferee interests or securities, cash or other property in accordance with the
plan of conversion; and the owners of the entityownership or transferee interests of the converting
entity are entitled only to the rights provided in the plan of conversion or to any other rights they
may have under the organic law or organic rules of the converting entity:;

(8) in the case of a converted entity that is a filing entity, the statement of
conversion, or the public organic document attached to the statement of conversion, constitutes
the public organic document of the converted entity; and

(9) in the case of a converted entity that is a nonfiling entity, the private
organic deeumentrules provided for in the plan of conversion constitutes the private-organic
deeumentrules of the converted entity.

(b) When a conversion of a domestic entity into a foreign entity becomes effective,
the converted entity is deemed to:

(1) appoint the [Secretary of State] as its agent for service of process in any
proceeding to enforce the rights of owners or transferees who exercise rights in connection with
the conversion pursuant to the converting entity’s organic law or organic rules; and

(2) agree that it will promptly pay the amount, if any, to which the owners
or transferees are entitled.

(c) An owner who becomes subject to owner’s liability for some or all of the debts,

obligations or liabilities of a converted entity shall be personally liable only for those debts,
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obligations or liabilities of the converted entity that ariseare incurred after the effective date of the

statement of conversion.

(d) The effect of a conversion on the owner’s liability of a person who ceases to

have owner’s liabilit

the-eonverting-entityas a result of a conversion shall be as follows:
(1) the conversion does not discharge any owner’s liability under the

organic laws of the converting entity to the extent such owner’s liability aresewas incurred before

the effective datetime of the statement of conversion;

(2) the ewnerperson shall not have owner’s liability under the organic laws
of the converting entity in which the person was an owner prior to the conversion for any debt,
obligation or liability efthe-eenverted-entity-that ariseswas incurred after the effective datetime of
the statement of conversion;

(3) the prevision-ofthe-organic laws of the converting entity shall continue
to apply to the collection or discharge of any owner’s liability preserved by subsection (1), as if
the conversion had not occurred } i i ity; and

(4) anewnerthe person shall have whatever rights of contribution from
other ewsnerspersons as are provided by the organic law or organic rules of the converting entity

with respect to any owner’s liability preserved by subsection (1) as if the conversion had not
occurred-and the converted entity were still.

(e) Upon a conversion of a domestic entity becoming effective, the converted
foreign entity that continues in existence is deemed to:

(1) appoint the [Secretary of State] as its agent for service of process for the

82



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38

purpose of enforcing the rights of holders of ownership or transferee interests in the converting
domestic entity; and
(2) agree to promptly pay the amount, if any, to which the owners or

transferee of the converting entity is entitled under the converting entity’s organic law or organic

rules.

Reporter’s Notes

Section 405505(a) - Section 405505(a) governs the legal effect of a conversion where the
converted entity is a domestic entity. For example, section 405505(a) regulates the effect of a
conversion of a foreign entity to a domestic entity or the conversion of a domestic entity of one
type to a domestic entity of another type.

Section 495505(a) provides an exhaustive list of the effect of a conversion where the

converted entity is a domestic entity. First, under section 485505(a), the converting entity ceases
to exist and the public organic documents under which the converting entity operated are no
longer effective. Second, the converted entity becomes subject to the organic laws of the
jurisdiction of conversion and the converted entity is deemed to have come into existence at the
time the converting entity was formed, created or otherwise cam into being. Third, all actions or
proceedings, rights and privileges, and debts and obligations of the converting entity vest in the
converted entity unimpaired as if the conversion had not occurred. Fourth, all owner interests in
the converting entity shall be reclassified as provided in the plan of conversion and all rights of
the owners in the converted entity become effective as stated in the plan. Finally, sections
465505(a)(8) and (9) provide the filing effect of the statement of conversion for a converted filing
and nonfiling entity.

Section 495505(b) - Section 485505(b) states the rule governing the legal effect of a

conversion where the converted entity is a foreign entity. According to section 485505(b), a
foreign converted entity: (1) is deemed to appoint the [Secretary of State] as its agent for service

of process to enforce any rights of owners or transferees in the domestic converting entity; and (2)
agrees to pay any amount owed to the owners of the converted entity arising either in contract or
from the organic laws of the converting entity. Section 485505(b) is intended to protect creditors
where the converting entity can no longer be found in the domestic jurisdiction for purpose of
service of process. Likewise, section 485505(b) protects owners and transferees in the domestic
converting entity who have not received payment of whatever consideration was owed to them in
the conversion. The converted foreign entity in the latter circumstance not only agrees to pay
those claims but also is deemed to appoint the [Secretary of State] as its agent for service of
process.

Section 405505(c) - Section 485505(c) provides the rule for future owner’s liability.
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Section 485505(c) states the general rule that an owner in a converted entity shall be personally

liable only for the debts and obligations of the converted entity that exiseare incurred after the
effective date of the conversion.

Section 405505(d) - Section 405505(d) provides the rule for past owner’s liability.
Section 495505(d) has four parts: (1) an owner in a converting entity who had personal liabilit

for the debts of the converting entity under the entity’s organic law is not discharged from those
debts if the debts arose before the effective date of the conversion; (2) an owner in a converting
entity shall not have owner’s liability for the debts of the converted entity if those debts arose
after the effective date of the conversion; (3) the organic laws of the converting entity continue to
apply for any past owner’s liability preserved under section 405(d)(1)(past personal liability

regarding the converting entity); and (4) the organic laws of the converting entity relative to
rights of contribution among owners in the converting entity continue to apply for owner’s

liabilities preserved under section 405(d)(1)(contribution rights among owners in a converting
entity). Sections 505(c) and (d) do not address the circumstance where owner’s liability exists

before and after a conversion.

ECTION 406506. NTRACTUAL APPRAISAL RIGHTS.

A plan of conversion may provide that contractual appraisal rights with respect to
an ewnerownership or transferee interest in a converting entity shall be available for any elassor

ownership or transferee interests in connection with any conversion as

approved pursuant to this [Article] in which a domestic unincorporated entity is a party.

Reporter’s Notes

Section 406506 - Section 486606 is not intended to create any “appraisal” right for the
owners of a domestic converting entity. Rather, section 406506 grants statutory recognition to
“appraisal” rights that are negotiated, created and enforced in contract. As explained in the
Reporter’s Notes in previous sections relating to contractual appraisal rights, some jurisdictions
must provide a statutory basis for the right in order to vest jurisdiction in a particular court.
Section 506 has been amended to in specifically include transferee interests.

As noted before, a jurisdiction adopting this [Act] may wish to consider re-labeling the
“appraisal” right of 486506 so as to de-link any “negative” corporate precedent.
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ARTICLE [56]

DOMESTICATION

SECTION 5614601. DOMESTICATION.
€A domestic unincorporated entity may become a foreign entity of the same
type and a foreign unincorporated entity may become a domestic unincorporated entity of the
same type only if:
(1) the domestication is permitted by the organic lawsrules of the foreign

entity;

(2) the domestication is not prohibited by anylaw-efthejurisdictionthat
enacted-those-organiclaws: and
i i icattonsthe organic law of the foreign entit

Reporter’s Notes

Article 56 authorizes a foreign unincorporated entity to become a domestic unincorporated
entity of the same type and also authorizes a domestic unincorporated entity to become a foreign
umncoggorated entltg of the same tXQe Artlcle 56 governs the legal effect of a forelgn entltx

not Article 56, would arguably govern the legal effect of a domestic unincorporated entity that
domesticates in another jurisdiction. In the latter scenario, Article 56 serves as to statutorily
enable a domestic unincorporated entity to domesticate to a foreign jurisdiction. Article 56 does
not create a right in the domestic entity to be received in the foreign jurisdiction. Section 564601
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has not been drafted to allow a foreign incorporated entity to become a domestic corporation-evesn

The domestication authorized by Article 56 differs from a conversion in that a
domestication requires that the domesticating entity be the same type as the domesticated entity.
In a conversion, the converting entity must change its fermtype. A domestication likewise differs
from a merger because a merger requires two existing entities - a domestication and conversion
involve the same entity. As with a conversion, all rights and privileges, debts and liabilities,
actions or proceedings of a domesticating entity vest unimpaired in the domesticated entity. A
domestication is not a sale, transfer, assignment or conveyance and does not give rise to a claim
of reverter or impairment of title.

SECTION 602. PLAN OF DOMESTICATION.

)-A plan of domestication must be in record form and shall state:

1) the name, jurisdiction and type of organization of the domesticating entity and

the name, if it is changed, and jurisdiction of the domesticated entity;
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(2) the terms and conditions of the domestication;
(3) the manner and basis of converting enethe ownership or mere-elasses-er-series
itytransferee interests of the domesticating entity into entityownership or transferee

interests, securities, obligations, rights to acquire eatityownership or transferee interests or
securities, cash, other property, or any combination of the foregoing;

(4) that a plan of domestication has been approved-and-exeeuted-by-the

(5) the future effective date or time (which shall be a date or time certain) of the
domestication if it is not to be effective upon filing;

(5) any provisions required by the organic laws under which the domesticating
entity is organized; and

(6) any other provisions relating to the domestication that may be desired-,
including a provision recognizing the rights of transferees in a domesticating entity of which the
entity has notice.

(b) Any of the terms of the plan may be made dependent upon facts ascertainable

outside of the plan if the manner in which the facts will operate upon the terms of the plan is set
forth in the plan. Such facts may include, without limitation, actions or events within the control

of or determinations made by the domesticating entity.

Reporter’s Notes

Subiject to section 104(b), for this [Article to apply]. the domesticating (and hence the

domesticated) entity must be an unincorporated entity. As-stated-inpriorReporter's Notes-the
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Section 502602(ba)(1) - Section 502602(ba)(1) is drafted slightly differently from prior
language relating to information required to be contained in a plan of merger, division, conversion
or entity interest exchange. Section 502602(ba)(1) requires disclosure of the name of the
domesticated entity if the name has changed and does not require the disclosure of domesticated
entity’s type of organization. These changes reflect the intrinsic attributes of a domestication, i.e.,

that the entity is. by definition, the same tvpe of organization and likely will be continuing in

business under its original name. If, however, the entity were to change its name, that
modification would be required to be disclosed under section 592602(ba)(1).

Section 502602(ba)(3) - The language of section 5602(ba)(3) is identical to that found in
Articles 2 (mergers), 3 (divisions), 4 (entity interest exchanges) and 45 (conversions). Previous
Reporter’s Notes raised for the Committee the issue of “shuffling” entity interests in the foregoing
transactions. As was stated in those notes, the language of the parallel provisions could be
interpreted to allow an “equity shuffle” notwithstanding the absence of “appraisal” rights for
owners in unincorporated entities. Further, for the foregoing transactions that involve both an
incorporated and an unincorporated entity, the present provisions of Chapter 13 of the MBCA
would grant appraisal rights to owners in the incorporated entity. In the current draft of Chapter 9
of the MBCA (entitled Domestication and Conversion), however, the conforming amendments to

Chapter 13 with respect to domestication do not permit an appraisal right for shareholders in a
domestication.

ECTION ACTI PLA F DOMESTICATI
(a) Subject to section 583603 (cyandLd), a plan of domestication for ara domestic

unincorporated entity shall be approved according to a provision for domestication in the entity’s

private-organic deeumentsrules or, if there is no applicable provision in the private-organic

domestic unincorporated entity.
(b) Subject to section 503(c)-and-(e):
(b, a plan of domestication for a foreign entity shall be approved aeeerdinsto-a
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(c) If a person will have owner’s liability with respect to a domesticated entity,
approval and amendment of a plan of domestication are ineffective without the written-consent in
record form of that person, funless:

(1) the private-organic deetmentsrules of the entity provide for the approval of the

domestication with consent of less than all owners: and

(2) that person has assented to that provision in the private-organic deeuments:

erules.

d) Subject to sections 502602(c and any applicable organic law of the

domesticating entity, a plan of domestication may be terminated or amended:
(1) as provided in the plan; andor
(2) except as prohibited by the plan, by the same consent as was required to

&9



approve the plan.

Reporter’s Notes

Section 503603(a) - Section 583603(a) sets out the substantive rule of approval for a

domestication by a domestic unincorporated entity. The approvals anticipated by section
503603(a) follow: (1) first, the artles specific mtent re ardm the approval necessary to effect a

domestlcatlon' , (2)secondthe-par

e S he-eptityd O i it a
unanimity bx the owners of the domesticating entity. The h1erarch¥ of approvals in section
563603 mirror those for approvals of domestic unincorporated entities engaging in mergers,
divisions, entity interest exchanges and conversions.

Section 503603(b)(1) - Section 583603 (b)(1) provides an approval rule of deference for a

foreign domesticating entity. The rules of deference
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Section 603(¢) - Section 503603(c) limits the approvals of sections 503603 (a) and (b).
According to section 583603(c¢), if a person will have owner’s liability in the domesticated entit

the general approval rules of sections-503 603 (a will be ineffective without the sritten

consent in record form of the person having owner’s liability. The impact of section 583603 (c) is
somewhat different than in previous Articles. For example, if a Delaware limited partnership
domesticated into Texas, the entity is of the same type and the owner’s liability of any general (or
limited) partner arguably has not changed (assuming that the case precedent in the jurisdiction of
the domesticated entity is substantially the same as that of the domesticating entity). Likewise, if
an lowa general partnership domesticated into Minnesota, the personal liability of the general
partners arguably remains the same. In this sense, section 583603(c) could create a veto power in
an owner even where the nature of the entity (and, consequently, owners’ liability) remains
unchanged.

where-a-private erganie-doeument The Committee may wish to consider if this the rule desired
given the fact that the nature of owner’s liability will not change as a result of the demestieating

provision-relating te-domestication.

Section 503603(ed) - Section 583603 (ed), like its counterparts in Articles 2 (mergers), 3

divisions), 4(entity interest exchanges) and 45 (conversions), allows termination or abandonment

of a plan of domestication enly-according to a provision for termination or abandonment in the
lan or by the same consent as was necessary to approve the plan. Prior Reporter’s
Notes suggested that the Committee may wish to extend the circumstance in which termination or
abandonment may be accomplished. The suggestions included permitting:(H “managerial
decisions” reflecting an adverse and unforeseen change of market conditionser2}“implieit

am grea : ar uggestions would allow
maximum flexibility in owners and “managers” of unincorporated entities to adapt to
unpredictable market fluctuations. As an example, consider a publicly-traded limited partnership
that has adopted and approved a plan of domestication. Assume further that the plan is to be
effective within a week. In the time following the approval, market conditions change
unexpectedly and in a manner detrimental to the anticipated domestication by the limited

artnership. According to section 583603(ed), it would appear that the plan will become effective
despite these market changes if the parties did not draft a termination or abandonment clause.
Further, even assuming such a clause were present, the general partners of the limited partnership
may well not have sufficient time to solicit the limited partners to abandon the plan. In these
circumstances, the general partners could, assuming an extension of the rule of section
563603(ed), abandon the plan without limited partner approval. Any adverse consequence of the
abandonment would be redressed in an action by the limited partners against the general partners
for breach of fiduciary duty.
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(a) A statement of domestication shall be signed on behalf of the domesticating
entity and filed with the [Secretary of State].

(b) A plan of domestication that contains al the information required by subsection
(c) may be signed and filed with the [Secretary of State] in substitution of a statement of

domestication.

(be) The statement of domestication shall include:
1) the name, jurisdiction and type of organization of the domesticating entity and
the name, if it is to be changed, and jurisdiction of the domesticated entity.

(2) the future effective date or time (which shall be a date or time certain that is not
more than 90 days after the statement is delivered to the [Secretary of State]) of the domestication
if ti is not to be effective upon the filing of the statement of domestication;

(3) a statement that the domestication was approved-and-executed-asrequired-by
the entity’s orsanie law:;

4) if the domesticated entity is a qualified foreign entity, its registered agent and
registered office in this [State]; or

(5) if the domesticated entity is a nonqualified foreign entity, the street address of
its chief executive office or principal place of business.

(ed) A statement of domestication becomes effective under this [Article] upon:

(1) the date and time of filing of the statement of domestication, as evidenced by

such means as the [Secretary of State] may use for the purpose of recording the date and time of

92



filing; or
(2) a later date or time (which shall be a date or time certain that is not more than
90 days after the statement is delivered to the [Secretary of State]) as specified in the statement of

domestication.

Reporter’s Notes

Section 504604 - Section 584604 states the substantive filing requirements for domestic

1] »

porated entities-e he-Compitteedecides,—electine™dome ncorporated-entitie
that demesticateto-anotherjurisdietion. Specific filing mandates are set forth in section 584604
(bc). Section 584604 generally mirror that of the filing requirements in Articles 2 (mergers), 3
(divisions), 4 (entity interest exchanges) and 45 (conversions). All modifications are noted in the

Reporter’s comments.

Section 604(b) Section 604(b) is new and grants the power to recording authorities to
accept a plan for filing in substitution of a statement of domestication.

Section 504604(bc)(1) - Section 584604(bc)(1) is modified to reflect the unique nature of
the domestication. Sections 584604(b8c)(1) therefore requires only the name, jurisdiction and
type of organization of the domesticating entity and the name, if changed, and jurisdiction of the
domesticated entity. These modifications reflect that the domesticated will be the same as the

domesticating entity and that the entity may well continue in business under the same name.
Where a name change occurs, section 594604(bc)(1) requires disclosure of that fact.

Sections 504604(hc)(4) and (5) - Sections 584604(bc)(4) and (5) required notice of where
the domesticated entity may be found for all purposes, including that of service of process.
Section 504604(bc)(4) relates to a qualified foreign entity. As to this domesticated entit

disclosure will include the name and address of its registered agent within the jurisdiction of the
domesticating entity. Section 584604(bc)(5) requires notice of where a nonqualified foreign
entity may be found. Section 584604(b8c)(5) therefore requires disclosure of the street address of
the entity’s chief executive office or principal place of business. Unlike section 584604(bc)(4),
this section does not require a “presence” by the foreign entity in the jurisdiction of the
domesticating entity. Both sections protect creditors who wish to pursue claims against the
domesticating entity.

Section 504604(ed)(1) - Section 584604(ed)(1) alters somewhat the articulation of the
effective date of the filing of the statement of domestication. Section 584604(ed)(1), as with the
analogous provisions in the other Articles, attempts to make clear that the effectiveness of a
“filing” will be fact- and jurisdiction-dependent. A statement of domestication filed under this
Article would, therefore, be governed by this [Act] in addition to the local rules for recording and

filing documents with the appropriate [Secretary of State]. For example, if the Kansas Secretary
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of State “files” documents upon docketing and California upon date stamping, effectiveness
would be governed by the practices of the local recording officials. Section 504604(c)(1) makes

no attempt to impose an omnibus filing date.

SECTION 505605. EFFECT OF DOMESTICATION.

(a) When a domestication of a foreign entity into this [sState] becomes effective:

(1) the domesticating entity shall cease to exist and all public organic documents
filed with the [Secretary of State] are no longer effective;

(2) the domesticated entity shall become subject to the organic laws of this
[sState];

(3) the domesticated entity’s existence shall be deemed to have commenced on the
date the domesticating entity commenced its existence in the jurisdiction in which the
domesticating entity was first created, formed, incorporated or otherwise came into being;

(4) any action or proceeding pending against the domesticating entity shall be
continued against the domesticated entity as if the domestication had not occurred;

(5) all rights, privileges and powers of the domesticating entity, and all property,
real, personal and mixed, and all debts due to the domesticating entity, shall vest in the
domesticated entity and the title to any real property vested by deed or otherwise in the
domesticating entity shall not revert or be in any way impaired by reason of this [Article];

(6) all rights of creditors and all liens upon any property of the domesticating
entity shall be preserved unimpaired, and all accrued debts, liabilities and duties of the
domesticating entity shall attach to the domesticated entity and may be enforced against it to the

same extent as if such debts, liabilities and duties were incurred by it;
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(7) the entityownership and transferee interests of the domesticating entity are
reclassified into entityownership or transferee interests, securities, obligations, rights to acquire
entityownership or transferee interests or securities, cash or other property in accordance with the
plan of domestication; and the owners or transferees of the entity interests of the domesticating
entity are entitled only to the rights provided in the plan of domestication or to any other rights
they may have under the organic law or organic rules of the domesticating entity;

(8) in the case of a domesticated entity that is a filing entity, the statement of
domestication, or the public organic document attached to the statement of domestication,
constitutes the public organic document of the domesticated entity; and

(9) in the case of domesticated entity that is a nonfiling entity, the private-organic
deeumentrules provided for in the plan of domestication constitutes the private-organic
deeumentrules of the domesticated entity.

(b) When a domestication of a domestic entity into a foreign entity becomes
effective, the domesticated entity is deemed to:

(1) appoint the [Secretary of State] as its agent for service of process in any
proceeding to enforce the rights of owners or transferees who exercise rights in connection with
the domestication pursuant to the domesticating entity’s organic law or organic rules; and

(2) agree that it will promptly pay the amount, if any, to which the owners or
transferees are entitled.

(c) An-ewner person who becomes subject to owner’s liability for some or all of the
debts, obligations or liabilities of a domesticated entity shall be personally liable only for those

debts, obligations or liabilities of the domesticated entity that arise after the effective date fof the
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statement of domestication.

(d) The owner’s liability of an owner in a domesticated entity for the debts,
obligations and liabilities of the domesticating entity shall be as follows:

(1) the domestication does not discharge any owner’s liability under the organic
law of the domesticating entity to the extent such owner’s liability arose before the effective date
of the statement of domestication;

(2) the owner shall not have owner’s liability under the organic law of the
domesticating entity for any debt, obligation or liability of the domesticated entity that arises after
the effective date of the statement of domestication;

(3) the provision of the organic law of the domesticating entity shall continue to
apply to the collection or discharge of any owner’s liability preserved by subsection (1) as if the
domestication had not occurred and the domesticated entity were still the domesticating entity;
and

(4) an owner shall have whatever rights of contribution from other owners as are
provided by the organic law of the domesticating entity with respect to any owner’ liability
preserved by subsection (1) as if the domestication had not occurred and the domesticated entity
were still the domesticating entity.

Reporter’s Notes

Section 505605(a) - Section 505605(a) governs the legal effect of a domestication where

the domesticated entity is a domestic entity. 1f a domestic entity domesticates into a foreign
jurisdiction, the legal effect of the domestication would be governed by the organic laws of the
foreign jurisdiction.

Section 585605 is intended to set forth an exhaustive list of the legal effect of a
domestication of a foreign entity to a domestic entity. First, section 505605(a)(1) and (2) provide

that the legal existence of the foreign domesticating entity shall cease and the foreign entity will
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become subject to the organic laws of the domesticated entity. In addition, section 585605(a)(3)
states the general proposition that the domesticated entity is deemed to have begun its existence at
the time the domesticating entity was first formed or otherwise created. As such, the
domesticated entity is the same entity whose existence relates back to the creation of the
domesticating entity. Sections 585605(a)(4), (5) and (6) preserve all actions or proceedings
rights and privileges and creditor claims and liens pending against the domesticating entity
unimpaired. A domestication, therefore, is not a sale, conveyance, transfer or assignment and
does not give rise to claims of reverter or impairment of title that may be based on a prohibition
on transfer, assignment or conveyance. Section 585605(a)(7) states the rule that the
entityownership or transferee interests of the domesticating entity are reclassified into whatever
rights were negotiated in the domestication and that the owners or transferees of the
domesticating entity are entitled to theses rights only. Section 585605(a)(7), on its face, allows
certain owners in the domesticating entity to be entitled to a continuing equity interest in the
domesticated entity whereas other owners in the domesticating entity may be cashed out as a
result of the transaction. (As previously noted, this transaction is one for which the MBCA does
not grant dissenter’s rights.) Finally, sections $85605(a)(8) and (9) address the effect of a filing
of a statement of domestication on a filing and nonfiling domesticated entity. The intent of these
sections is to allow the filing regarding the domestication to constitute the filing of a public
organic document for a filing entity or the effectiveness of a private organic document for a
nonfiling entity without additional filings or actions by the owners of the domesticated entity.

Section 505605(b) - Section 585605(b) states a rule for domestic entities that domesticate

into a foreign jurisdiction. Sections 305605(b)(1) and (2) require the domesticating entity to

appoint the Secretary of State as its agent for purposes of service of process and to agree to pay
any amounts which may be owing to the owners of the domesticating entity. This section
parallels analogous provisions in Articles 2 (mergers), 3 (divisions), 4 (entity interest exchanges)
and 45 (conversions).

Section 505605(c) - Section 505605(c¢) states the rule for future owners liability. Section

565605(c) provides that an owner in a domesticated entity shall be personally liable only for the
debts and obligations of the domesticated entity that arise after the effective date of the

domestication. This rule is not extraterritorial because it seeks to limit liability to actions that
occur after the domestication.

Section 505605(d) - Section 505605(d) addresses past owner liability. To the extent that

these rules address the legal effect of owner liability after a domestication, they are more properly
the subject of the organic law of the foreign jurisdiction. This section, therefore, appears in
brackets. Query whether § 605(d) since whatever owner’s liability existed before the

domestication will continue after the transaction as well.

SECTION 506606. CONTRACTUAL APPRAISAL RIGHTS.
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A plan of domestication may provide that contractual appraisal rights with respect
to an-ewner ownership or transferee interest in a domesticating entity shall be available for any
elass-or-group-ef ewners-er-ownership or transferee interests in connection with any
domestication as approved pursuant to this [Article].

Reporter’s Notes

Section 506606 - Section 506606 does not create an “appraisal” right in the owners of a
domesticating entity. Instead, the intent of section 586606 is to statutorily recognize rights that
were created in contract. ASs previously noted in the Reporter’s comments on analogous
provisions in the other Articles, this section does not alter the existing substantive law of
unincorporated entities. It does, however, provide an adopting jurisdiction the opportunity to
directly address the issue of buyout rights for unincorporated entities. It also provides an
adopting jurisdiction the chance to consider where to vest jurisdiction of the consideration of
contractual claims arising from a domestication versus claims arising from statutory or common
law fiduciary duties.

Again, the terminology of section 586606 is suggestive only. In some jurisdictions,

alternative terminology may be necessary to “de-link” any negative corporate precedent incident
to an appraisal.
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ARTICLE [67]

MISCELLANEOUS PROVISIONS

ECTION 561701. UNIFORMITY OF APPLICATION AND TRUCTION.

In applying and construing this [Uniform Act], consideration must be given to the need to

promote uniformity of the law with respect to its subject matter among States that enact it.

application, and to this end the provisions of the [Act] are severable.

SECTION 563703. EFFECTIVE DATE. This [Act] takes effect January 1, 200 .

SECTION 564704. REPEALS. Except as otherwise provided in Section 5985705

effective January 1, 20 [drag-in-date], the following [Acts] and parts of [Acts] are repealed:

[RUPA, §§ 901-908; Re-RULPA, §§1101-1113; and ULLCA, §§ 1001-1009].

SECTION 505705. APPLICABILITY.

(a) Before January 1, 20 [drag-in-date], this [Act] governs only:

@)
2)
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(b) Except as provided in subsection (¢), beginning January 1,20 , [drag-in-
date], this [Act] governs all [domestic and foreign entities, whether or not organized for profit].

(c) Each of the following provisions of [RUPA; Re-RULPA, and ULLCA continue
to apply after January 1, 20  [drag-in-date], except as otherwise provided as follows:

a

2)

SECTION 506706. SAVINGS CLAUSE. This [Act] does not affect an action or
proceeding commenced or right accrued before this [Act] takes effect.
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