MEMORANDUM

To: Steven L. Harris
Reporter, Drafting Committee on Amendments to Uniform Commercial Code Article 9

FROM: James M. Pfau (Faegre & Benson LLP)
Thomas O. Kelly 111 (Dorsey & Whitney LLP)
Co-Chairs, Minnesota State Bar Association UCC and Commercial Finance Committee

DATE: December 18, 2009

SUBJECT: Proposed Amendments to Article 9

This Memorandum summarizes discussions by the UCC and Commercial Finance Committee of
the Minnesota State Bar Association based on our review of the discussion draft of the amendments to
UCC Atrticle 9 dated May 27, 2009."

As an initial matter, we congratulate the Drafting Committee on preparing careful and appropriate
amendments and comments that address recent developments in Article 9 practice and litigation. The
discussion draft reflects a great deal of work and thought.

We will limit our comments to two areas: bogus filings and debtor names.
Bogus Filings:

We endorse the proposed changes to Section 9-518, adding some flexibility to the provisions for
correcting inaccurate or wrongful filings. For your reference, we have attached a copy of Minnesota
Statutes Section 545.05, which was recently passed to provide a procedural vehicle for an aggrieved party
to obtain expedited judicial review of a bogus UCC filing. This expedited judicial review process has
proven to be an effective tool for addressing bogus UCC filings in Minnesota.

Debtor Names - Entities:

The proposal to require that a registered organization be identified in a UCC-1 with the name in
the organization’s organic records seems unnecessarily expensive and limiting. We suggest that either the
name in the organic documents or the name in the public database of organization names be permitted.
Our experience in Minnesota is that the public database of organization names is highly accurate and
available at little or no cost. Organic documents, in contrast, are more difficult to obtain, involve higher
transaction costs for both procurement and review, and, in some subset of cases, will reveal uncertainty in
the organic documents regarding the true name of the entity.

Allowing the use of the public database name as an alternative to the name in the organic
documents will be particularly useful for smaller transactions in which the cost of procuring, examining
and interpreting the organic documents may be prohibitive. Entity name searches in smaller transactions
are often handled at a clerical level by persons with only limited training. It may not be realistic to expect
such persons to accurately interpret organic documents.

! Although subsequent drafts have become available since our last meeting, our comments remain applicable

to those later drafts.
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We expect that allowing the public database name as an alternative filing name will not
substantially increase search costs because careful practitioners already search all material variations of
an entity’s name.

Debtor Names - Individuals:
Our committee was unable to reach a consensus as to individual names:

1. We did agree that a single rule should apply in all jurisdictions. The presence of different name
protocols in different states would introduce an undesirable level of uncertainly into the system.

2. We agreed that we had a strong preference for Alternative A (the “only if” rule) to the proposed
revision to Section 9-503 if there will be a revision to that Section. Our committee placed a high
value on the certainty and predictability allowed by Alternative A when compared to the other
alternatives.

3. We did not reach a consensus that a change to Section 9-503 with respect to individual debtor
names is actually needed. Some members of our committee noted the risk that a change to the
statutory language will introduce a new, and not fully understood, set of problems in place of the
relatively narrow problems that have resulted from the existing statutory language. Those
members noted that the nicknames that have presented a problem in a number of reported cases
could have been accommodated by changes to the search logic rules under Section 9-506. While
far from a perfect solution, search logic rules that included common nicknames could have
avoided the reported cases that have generated the greatest notoriety under Section 9-503. We
note that the Minnesota Secretary of State maintains a list of common nicknames on its website.
Other members of the committee strongly favored the proposed changes to Alternative A, on the
grounds that it would provide for a clear rule on which filers and searchers could both rely
without concerning themselves with alternative names.

* * %

Thank you for the opportunity to submit these comments. We would be pleased to provide any
clarifications that you need.
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[Minnesota Statutes 545.05] EXPEDITED PROCESS TO REVIEW AND DETERMINE THE
EFFECTIVENESS OF FINANCING STATEMENTS.

Subdivision 1. Scope.

@ As used in this section, a financing statement or other record filed in the manner provided by
sections 336.9-501 to 336.9-531 of the Uniform Commercial Code - Secured Transactions to perfect a security
interest is fraudulent or otherwise improper if it is filed without the authorization of the obligor, person named as
debtor, or owner of collateral described or indicated in the financing statement or other record, or by consent of an
agent, fiduciary, or other representative of that person or without the consent of the secured party of record in the
case of an amendment or termination.

(b) All other financing statements filed in the manner provided by sections 336.9-501 to 336.9-531 to
perfect agricultural liens or for purposes outside of the Uniform Commercial Code - Secured Transactions are also
fraudulent or otherwise improper and subject to this section if there is no statutory or other legal authority therefor.

© As used in this section, filing office or filing officer refers to the office or officer where a
financing statement or other record is appropriately filed or recorded as provided by law, including, but not limited
to, the county recorder, the secretary of state, and other related filing officers.

Subd. 2. Motion. An obligor, person named as a debtor, or owner of collateral described or indicated in a financing
statement or other record filed in the manner provided by sections 336.9-501 to 336.9-531, who has reason to
believe that the financing statement or other record is fraudulent or otherwise improper may complete and file at any
time a motion for judicial review of the effectiveness of the financing statement or other record. A secured party of
record who believes that an amendment or termination of a financing statement or other record is fraudulent or
otherwise improper may also file a motion.

Subd. 3. Service and filing.

€)] The motion under subdivision 2 must be mailed by certified United States mail to the person who
is indicated as the secured party on the allegedly fraudulent or improper record at the address listed on the record or,
in the case of a filing by the secured party of record, to the address of the person who filed the amendment or
termination in question, as listed on the record. The motion must be accompanied by a copy of the record in
question, an affidavit of mailing, the form for responding to the motion under subdivision 6, and a copy of the text
of this section.

(b) On the day the motion is mailed, a copy of the materials must be filed with the district court of the
county in which the financing statement or other record has been filed or in the county of residence of the moving
party. The motion must be supported by the affidavit of the moving party or the moving party's attorney setting forth
a concise statement of the facts upon which the claim for relief is based. There is no filing fee for a motion or a
response filed under this section.

Subd. 4. Motion form.
The motion must be in substantially the following form:

In Re: A Purported Financing Statement in the district court of ............. County, Minnesota, Against [Name
of person who filed the financing statement]

MOTION FOR JUDICIAL REVIEW OF A FINANCING STATEMENT FILED UNDER THE
UNIFORM COMMERCIAL CODE - SECURED TRANSACTIONS

.................................... (name of moving party) files this motion requesting a judicial determination of the
effectiveness of a financing statement or other record filed in the manner provided by sections 336.9-501 to
336.9-531 of the Uniform Commercial Code - Secured Transactions in the office of the ............... (filing
office and location) and in support of the motion provides as follows:



................. (name), the moving party, is the [obligor, person named as a debtor, or owner of collateral
described or indicated in] [secured party of record listed in] a financing statement or other record filed in
the manner provided in sections 336.9-501 to 336.9-531 of the Uniform Commercial Code.

(@] [T (date), in the exercise of the filing officer's official duties as .................. (filing officer's
position), the filing officer received and filed or recorded the financing statement or other record, a copy
which is attached, that purports to [perfect a security interest or agricultural lien against the obligor, person
named as debtor, or the owner of collateral described or indicated in the financing statement or other
record] [amend or terminate the financing statement in which the moving party is listed as the secured party
of record] [be for a purpose outside of the Uniform Commercial Code - Secured Transactions].

The moving party alleges that the financing statement or other record is fraudulent or otherwise improper
and that this court should declare the financing statement or other record ineffective.

V.
The moving party attests that the assertions in this motion are true and correct.
V.

The moving party does not request the court to make a finding as to any underlying claim of the parties
involved. The moving party further acknowledges that the moving party may be subject to sanctions if this
motion is determined to be frivolous. The moving party may be contacted by the respondent at:

Mailing Address: (required)

Telephone Number:

Facsimile Number: (either facsimile or e-mail contact is required)

E-Mail Address: (either facsimile or e-mail contact is required)
REQUEST FOR RELIEF

The moving party requests the court to review the attached documentation and enter an order finding that
the financing statement or other record is ineffective together with other findings as the court deems
appropriate.

Respectfully submitted, ...........ccccceevnnnne. (Signature and typed name and address).

Subd. 5. Motion acknowledgment form. The form for the certificate of acknowledgment must be
substantially as follows:

AFFIDAVIT
THE STATE OF MINNESOTA COUNTY OF .......

BEFORE ME, the undersigned authority, personally appeared ......... , who, being by me duly sworn,
deposed as follows:

"My name is ............... | am over 18 years of age, of sound mind, with personal knowledge of the following
facts, and fully competent to testify.

| attest that the assertions contained in the accompanying motion are true and correct.”

SUBSCRIBED and SWORN TO before me, this ..... day of .................



NOTARY PUBLIC, State of [state name]
Notary's printed Name: ........cccveevevrene.
My commIission eXPIres: .......ccccevevereennn.

The motion must be supported by the affidavit of the moving party or the moving party's attorney setting forth a
concise statement of the facts upon which the claim for relief is based.

Subd. 6. Motion affidavit of mailing form. The moving party shall complete an affidavit of mailing the motion to
the court and to the respondent in substantially the following form:

State of Minnesota
County of ..........

............................ , the moving party, being duly sworn, on oath, deposes and says that on the ..... day of
.......... , ......., the moving party mailed the motion to the court and the respondent by placing a true and
correct copy of the motion in an envelope addressed to them as shown by certified United States mail at
............................ , Minnesota.

Subscribed and sworn to before me this ..... day of .................. e

Subd. 7. Response form. The person listed as [the secured party in] [filing] the record for which the moving party
has requested review may respond to the motion and accompanying materials to request an actual hearing within 20
days from the mailing by certified United States mail by the moving party. The form for use by the person listed as
[the secured party in] [filing] the record in question to respond to the motion for judicial review must be in
substantially the following form:

In Re: A Purported Financing Statement in the district court of ............. County, Minnesota, Against [Name
of person who filed the financing statement]

RESPONSE TO MOTION FOR JUDICIAL REVIEW OF A FINANCING STATEMENT FILED UNDER
THE UNIFORM COMMERCIAL CODE - SECURED TRANSACTIONS

............................ (name) files this response to a motion requesting a judicial determination of the
effectiveness of a financing statement or other record filed in the manner provided by sections 336.9-501 to
336.9-531 of the Uniform Commercial Code - Secured Transactions in the office of the ............... (filing
office and location) and in support of the motion provides as follows:

................. (name), the respondent, is the person listed as [the secured party in] [filing] the record for which
review has been requested by the moving party.

(@] [T (date), in the exercise of the filing officer's official duties as .................. (filing officer's
position), the filing officer received and filed or recorded the financing statement or other record, a copy
which is attached, that purports to [perfect a security interest or agricultural lien against] [amend or
terminate a record filed by] [be for a purpose outside of the Uniform Commercial Code - Secured
Transactions as to] the moving party.

Respondent states that the financing statement or other record is not fraudulent or otherwise improper and
that this court should not declare the financing statement or other record ineffective.

V.

Respondent attests that assertions in this response are true and correct.



V.

Respondent does not request the court to make a finding as to any underlying claim of the parties involved.
Respondent further acknowledges that respondent may be subject to sanctions if this response is
determined to be frivolous.

REQUEST FOR RELIEF

Respondent requests the court to review the attached documentation, to set a hearing for no later than five
days after the date of this response or as soon after that as the court shall order and to enter an order finding
that the financing statement or other record is not ineffective together with other findings as the court
deems appropriate. Respondent may be contacted at:

Mailing Address: (required)

Telephone Number:

Facsimile Number: (either facsimile or e-mail contact is required)
E-Mail Address: (either facsimile or e-mail contact is required)
Respectfully submitted, ...........ccccveveeee.

(Signature and typed name and address).

Subd. 8. Response acknowledgment form. The form for the certificate of acknowledgment must be substantially
as follows:

AFFIDAVIT
THE STATE OF MINNESOTA COUNTY OF .......

BEFORE ME, the undersigned authority, personally appeared ......... , who, being by me duly sworn,
deposed as follows:

"My name is ............... I am over 18 years of age, of sound mind, with personal knowledge of the following
facts, and fully competent to testify.

| attest that the assertions contained in the accompanying motion are true and correct.”
SUBSCRIBED and SWORN TO before me, this ..... day of .................

NOTARY PUBLIC, State of [state name]

Notary's printed Name: .........c.ccccveveeene

My cOmmIission expires: .......c.ccoceeereennae

Subd. 9. Response affidavit of mailing form. Respondent shall submit the response by United States mail to both
the court and the moving party, and also by either e-mail or facsimile as provided by the moving party. The
respondent shall complete an affidavit of mailing the response to the court and to the moving party in substantially
the following form:

State of Minnesota
County of ..........

............................ , being the responding party, being duly sworn, on oath, deposes and says that on the .....
day of .......... ) e , respondent mailed the response to court and the moving party by placing a true and
correct copy of the response in an envelope addressed to them as shown depositing the same with postage
prepaid, in the United States Mail at ............cc.ccccevueneee, , Minnesota.

Subscribed and sworn to before me this ..... day of .................. e
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Subd. 10. Hearing.

@ If a hearing is timely requested, the court shall hold that hearing within five days after the mailing
of the response by the respondent or as soon after that as ordered by the court. After the hearing, the court shall enter
appropriate findings of fact and conclusions of law regarding the financing statement or other record filed in the
manner provided by sections 336.9-501 to 336.9-531 of the Uniform Commercial Code.

(b) If a hearing request under subdivision 7 is not received by the court by the 20th day following the
mailing of the original motion, the court's finding may be made solely on a review of the documentation attached to
the motion and without hearing any testimonial evidence. After that review, which must be conducted no later than
five days after the 20-day period has expired, the court shall enter appropriate findings of fact and conclusions of
law as provided in subdivision 11 regarding the financing statement or other record filed in the manner provided by
sections 336.9-501 to 336.9-531 of the Uniform Commercial Code.

(c) A copy of the findings of fact and conclusions of law must be sent to the moving party, the
respondent, and the person who filed the financing statement or other record at the address listed in the motion or
response of each person within seven days of the date that the findings of fact and conclusions of law are issued by
the court.

(d) In all cases, the moving party shall file or record an attested copy of the findings of fact and
conclusions of law in the filing office in the appropriate class of records in which the original financing statement or
other record was filed or recorded. The filing officer shall not collect a filing fee for filing a court's finding of fact
and conclusion of law as provided in this section except as specifically directed by the court in its findings and
conclusions.

Subd. 11. Order form; no hearing. The findings of fact and conclusion of law for an expedited review where no
hearing has been requested must be in substantially the following form:

MISCELLANEOUS DOCKET No. ...........

In Re: A Purported Financing Statement or Other Record in the district court of ...........ccccoeernnee. County,
Minnesota, Against [Name of person who filed financing statement]

Judicial Finding of Fact and Conclusion of Law Regarding a Financing Statement or Other Record Filed in
the manner provided by sections 336.9-501 to 336.9-531 of the Uniform Commercial Code - Secured
Transactions

On the (number) day of (month), (year), in the above entitled and numbered cause, this court reviewed a
motion, verified by affidavit, of (name) and the documentation attached. The respondent did not respond
within the required 20-day period. No testimony was taken from any party, nor was there any notice of the
court's review, the court having made the determination that a decision could be made solely on review of
the documentation as provided in Minnesota Statutes, section 545.05.

The court finds as follows (only an item or subitem checked and initialed is a valid court ruling):

[..] The documentation attached to the motion IS filed or recorded with the authorization of the obligor,
person named as debtor, or owner of collateral described or indicated in the financing statement or other
record, or by consent of an agent, fiduciary, or other representative of that person, or with the authorization
of the secured party of record in the case of an amendment or termination, and IS a legally valid financing
statement or other record under the Uniform Commercial Code - Secured Transactions law of this state.

[..] The documentation attached to the motion IS NOT filed or recorded with the authorization of the
obligor, person named as debtor, or owner of collateral described or indicated in the documentation, or by
consent of an agent, fiduciary, or other representative of that person, or with the authorization of the
secured party of record in the case of an amendment or termination and, IS NOT a legally valid financing
statement or other record under the Uniform Commercial Code - Secured Transactions law of this state.

[..] The documentation attached to the motion IS filed to perfect an agricultural lien or for a purpose outside
of the Uniform Commercial Code - Secured Transactions and there IS statutory or other legal authority
therefor.



[..] The documentation attached to the motion purports to perfect an agricultural lien or for a purpose
outside of the Uniform Commercial Code - Secured Transactions, and there IS NOT statutory or other legal
authority therefor.

[..] This court makes no finding as to any underlying claims of the parties involved and expressly limits its
findings of fact and conclusions of law to the review of a ministerial act. The filing officer shall remove the
subject financing statement or other record so that the record is not reflected in or obtained as a result of
any search, standard or otherwise, conducted of those records, but shall retain them and these findings of
fact and conclusions of law in the filing office for the duration of the period for which they would have
otherwise been filed.

SIGNED ON THIS THE ...... DAY of .......
............. District Judge

............. District

............. County, Minnesota

Subd. 12. Hearing determination. If a determination is made after a hearing, the court may award the prevailing
party all costs related to the entire review, including, but not limited to, filing fees, attorney fees, administrative
costs, and other costs.

Subd. 13. Subsequent motion. If the moving party files a subsequent motion under this section against a person
filing a financing statement or other record that is reviewed under this section and found to be legally valid under the
Uniform Commercial Code - Secured Transactions law of this state or under other statutory or legal authority, the
court may, in addition to assessing costs, order other equitable relief against the moving party or enter other
sanctions against the moving party.

Subd. 14. Judicial officers. The chief judge of a district court may order that any or all proceedings under this
section be conducted and heard by other judicial officers of that district court.

History: 2006 ¢ 260 art 7 s 11; 2009 ¢ 98 s 29-35
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