National Conference of Commissioners on Uniform State Laws
1155 East 60th Street, Chicago, Illinois 60637 — (312) 493-0533

OFFICERS EXECUTIVE COMMITTEE
PRESIDENT EUGENE A. BURDICK ) ’ : HAROLD E. READ, JR., Chairman

P.0. Box 757 One Constitution Plaza

Williston, North Dakota 58801 Hartford, Connecticut 06103
VICE-PRESIDENT - ALLAN D. VESTAL . . TOM MARTIN DAVIS

University of lowa College of Law . 3000 One Shell Plaza

lowa City, lowa 52240 Houston, Texas 77002
TREASURER BORIS AUERBACH BERNARD HELLRING

222 West 7th St. - 1180 Raymond Boulevard

Cincinnati, Ohio 45202 : Newark, New lersey 07102
SECRETARY GEORGE C. KEELY ’ CHARLES W. JOINER

1536 First National Bank Bidg. Federal Bldg.

Denver, Colorado 80202 Detroit, Michigan 48226

WILLIAM B. SPANN, JR.
C & S National Bank Bldg.

EXECUTIVE DIRECTOR

WILLIAM J. PIERCE : EX-OFFICIO
University of Michigan Law School | 13 November 1 9 7 2 : PRESIDENT, VICE-PRESIDENT,
Ann Arbor, Michigan 48104 , . SECRETARY, TREASURER
(313) 764-9336 . . ' ALBE;;’ tEi’ JENdNEl';, IR,
i ) st Presiden
EXECUTIVE SECRETARY 135 South LaSalte St. Suite 3300
FRANCES D. JONES Chicago, IHtinois 60603
L1553 East B0th St 637 WILLIAM G. CALLOW, Chairman
(312) 493-0533 Legislative Committee

Waukesha County Courthouse
Waukesha, Wisconsin 53186

Rupert R. Bullivant, Esq.
527 Pacific Building
Portland, OR 97204

Re: Uniform Division of Income for Tax Purposes Act
Dear Rupert:

I enclose herewith a letter I have just received form
attorney A. J. Pederson of Kenmare, North Dakota, with
regard to the Uniform Division of Income for Tax Purposes
Act. I also enclose a copv of Section 57-38-04 of the
North Dakota Century Code. The Uniform Division of Income
for Tax Purposes Act was enacted in 1965 as Chapter
57-38.1 of the Morth Dakota Centurv Code.

I have not personally considered attorney Pederson's
problem, but ask that vou consider his problem in developing
any necessarv amendments to this Act.

With every good wish, I am,

Sincegely,

- ) : EUGENE A. BURDICK

President
EAB:mdl ' -
copy to: Read
Vestal -
Members of Special Committee
. Pierce

Jones



A. J. PEDERSON
ATTORNEY AT LAW
KENMARE, NORTH DAKOTA

58746
DIAL 385-4434

November 3, 1972

Honorable Eugene A. Burdick
Courthouse
Williston, North Dakota

Dear Judge Burdick:
In re: Uniform'Divisioﬁ of Income Tax Act

We have a number of income tax clients who farm in North Dakota and Canada.

We have no trouble excluding the Canadian farm income on the North Dakota
income tax return. The State Tax Department holds that when a farmer opergtes
land in both Canada and the United States the Canadian farm income is excluded
under the Uniform Division of Income Tax Act. ‘

We have one income tax client who lives in North Dakota and operates a farm
in Canada. He carries on no business in North Dakota eacept stock market
transaction. The State Tax Department takes the position that the Canada
farm| income can not be excluded and is fully taxable in North Dakota. They
base this opinion on Section 57-38-04 6(b) of the North Dakota Century Code.

We contend that his Canadian farm income should be excluded under the Uniform
. Division of Income Tax Act.

You have mentiocned to me that not only should we have uniform laws, but the
uniform laws should be uniformly interpreted. I will appreciate anything
you and your Committee can do to achieve uniform interpretation,

Very truly yours,

RECEIVED

NOV 6 1972

Diskrict Court Cismbers
WILLISTON, N. BAK,
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57-38-03 . TAXATION

purposes of, as taxable to beneficiary,
141 ALR 1084. .

Death of taxpayer during taxable
year, tax on dividend declared before

death, but payable after death or fo

stockholders of record on a date after
death, 142 ALR 231.

Income tax in respect of amounts. paid
by third persons to trustee .in bank-
ruptey of the taxpayer or garnished by

his creditors, 146 ALR 62. -

Return or possibility of return of
amount received by, or credited or ac-
crued to, taxpayer, as affecting its char-
acter as taxable income; 154 ALR 1276.

Installment sales, income tax statutes
accelerating tax on income from, when
installment obligations are distributed,

transmitted, or otherwise disposed of,
. 156 ALR 1242, .

Character for tax purposes of arrange-
ment whereby one obtains an annuity
contract having a surrender value, or ob-
tains at the same time a life insurance
policy and an annuity or endowment
contract, 159 ALR 1336.

What amounts to trust for benefit of
employees, contributions to which are
got taxable income to them, 161 ALR

4.

Option of borrower to convey or tra-,
fer to lender in full satisfaction of 1.,
ance due, property covered by mortys,.
or collateral security loan, as affect-.
character as “interest” of payments }.
borrower, 163 ALR 719.

Payments of interest overdue wi.-
obligation was purchased as income .:
return of capital, 172 ALR 157.

Damages as capital or ineome, 1T
ALR 558. . . ‘

Distribution on reduction of par va!..
of capital stock as taxable income :.
stockholder, 173 ALR 688.

Employee’s acquisition of employi:.
commodities as discount or without cc::
as within gross income tax statute, :
ALR 2d 1020. '

Cancellation by corporation of st
holder’s debt to it, as a taxable divide::.
7 ALR 24 871.

Tips as taxable income, 10 ALR 2.
191

Income tax consequences to sharr
holder of dividend in kind, 56 ALR o
474. :

Premiums paid by corporation on p:

icy on life of stockholder as constitut:r s
taxable income to the insured, 73 AL~

2d 708.

57.38-03. Imposition of tax against nonresidents.—The tax impose!
by this chapter shall be levied, collected, and paid annually upon u::
with respect to income derived from all property owned and from ever
business, trade, profession, or occupation carried on in this state i:
natural persons not residents of the state at the rates specified wit*
respect to net income of resident of North Dakota.

Source: S. L. 1923, ch. 312, §'4; 1925 85 C. J. S. Taxation, § 1092.

Supp., § 2346a3; S. L. 1929, ch. 239, § 1;
1931, ch. 283, § 2; R. C. 1943, § 57-3803. federal ronstitution, of state tax on. -
‘Collateral References. measured by, income of, 67 ALR -

Taxation€=1012, 1013. o 1322,
27 Am. Jur., Income Taxes, §§ 189-191;

SIEINEN

" Foreign corporation, validity, uniet

See Am. Jur. 2d Taxation, when pub- . .

lished.

57.88-04. Allocation and apportionment of gross income of indv

viduals.—The gross income of individuals shall be allocated and api**
tioned as follows: . e
1. Income from personal or professional services performed in "
state by individuals shall be assigned to this state regardies
the residence of the recipients of such income, except that -
come from such services performed within this state by an gt~
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INCOME TAX 57—38-04
_or-trans- - ual Who “resideg and has hig place of abode in another state to
m of bal- which pldace of abode he customarﬂy returns a¢ least once a month
mortgage shall be‘éx”cluded from hig Income fop the purposeg of this chapter
-affec"“];g If such income Is subject to an income tax imposed by the state in
ments by which he: resides, provided that the state In which he resides
lue . when allows g Similar exclusion fop income received from Similar sepy.
ncome or ices performed in that state by residents of North Dak ta; -
" 113 2. Except as provided' in subsection_ 1 of thig section
ome, a. Inconie received Tom persona] Or professiona] S€rvices per-
par-value formed by residents of this state regardless of whepe such
ncome to Services are berformed, gpq income Teceived by residents
, of thig s]:;atef from intangiple bersona] Property shaj be as-
mpl:y::s: signed to this state, 1f 2 tax is paid to another state gp terri
ot fory of the Uniteq Stgis or to the Distriot of Columbia op
- any 1’ncom_e assigned to this state under thig subsection, a credit
of - stock- for any tax S0 paid may pe deducted from the tax assessed
-dividend, under this'_éhapter If written Proof of such bayment jg furnisheq
ALR 24 to the g;;@mmissioner; Provided, thgy this credit fop such
e tax shal] Dot exceed the ifference between (a) the amount
o share- of tax thaj:;__would be due under thig chapter if all of the tax
ALR 24 bayer’s inqqg_’ne;had_ €en derived from, Sources within North
Dakota, and:(b) the amount of tax that would be dye under
n on t‘f;’ll' this chapter if the Income from persona] or Professional serviceg
”’:f;ﬁkﬁ - ‘Performed outside of North Dakota, together with any federal
e income taxes paid thereon, were excluded from the Ccomputation
91 the North Dg] ota income tax ;
imposed] - p. . Notwithéta@d}fpg__any_ other Provision of tpig chapter, the
pon. and compensatiqn; Teceived from Services Performed within this
n every state by an;ix_ldiyidual-- who (1) performs Services for g com-
tate by mon carrier?,.gl;g_‘agedt in interstate transportation and (2) who
edf.with$ resides ang has his place of abode to which he customarily pe.
turng at Ieasi;,.qpce_ 4 month ip another state shall pe excluded
rom incomé.,f.tg)__ the -extent that sycp income g Subject to gp
A income tax iii;_posed by the state of hig residence; Provided
g, unde that sych state allows 2 similar exclugion of such compensation
‘z;ﬁ‘.{ °’ received by Tesidents of North Dakot for similap services
24{ - performed €rein, or a .credit against the 4X imposed on
€ income of..residents of this state that IS substantiajly
Similar in effect. For the burposes of thig Subdivision the words
“an individual;;}&{hg berformg Services for g common carpiep
, [J engaged in intérstate transportation” shall be limjteq to an
f ! indf individua] Who performs Such serviceg for a common - carriep
appo only during the course of making regylap runs” into North
akota or from Wwithin North Dakota t, outside North Dakota
inth - op both, on .j:_hi;:,transportation System of the ‘common carrier
lless ¢ 3, Income and"ga_‘jh's}'ieceived_from tangible property not employeq
hat i in the business .and . from. tangible Property employed ipn the
indivif business of theé ’cé}'{payer, if such businesg consistg Principally of
395




57-38-04 TAXATION

the holding of such property and collection of income and gains
therefrom, shall be assigned to this state without regard to the

_ residence of the recipient if such property has a situs within

6.

7.
8.

This section shall apply to every income year beginning after Decemb?f‘

this state;

Income derived from carrying on a trade or business by individu.
als shall be assigned to this state without regard to the resi-
dence of the recipients if the trade or business is conducted
wholly within this state;

Whenever a trade or business is. carried on partly within and
partly without this state by a nonresident of this state, the entire
income therefrom shall be allocated to this state and to other
states, according to the provisions of sections 57-38-12, 57-38-13,
and 57-38-14, providing for allocation and apportionment of in-
come of corporations doing business within and without this
state; ' ’ S ,

a. Income and gains received by a resident of this state from

tangible property not employed in the business and from -

tangible property employed in the business of the taxpayer,
if such business consists principally _of the holding of such
property and the collection of income and gains therefrom,
shall be assigned to this state without regard to the situs
of such property.

b. Income derived from carrying on a trade or business by resi-
dents of this state shall be assigned to this state without
regard to where such trade or business is conducted. If a
tax is paid to another state or territory of the United States
or to the District of Columbia on any income assigned to
this state under this subsection, a credit for any tax so paid
may be deducted from the tax assessed under this chapter

if written proof of such payment is furnished to the tax

commissioner; provided, that this credit for such tax shall
not exceed the difference between (a) the amount of tax
that would be due under this chapter if all of the taxpayer's
income had been derived from sources within North Dakota,
and (b) the amount of tax that would be due under this
chapter if the gains, profits or income from property, trade
or business outside of North Dakota, together with any ex-
penses, losses or taxes (including federal income taxes) re-
lated thereto were excluded from the computation of the North
‘Dakota income tax; :

All other items of gross income shall be assigned to the tax-

payer’s domicile; :

The privileges granted nonresidents shall apply only where other

states grant to the residents of North Dakota the same privilege.

31, 1956.
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