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SUMMARY OF MEETING OF

NATIONAL ASSOCIATION OF TAX ADMINISTRATORS AND REPRESENTATIVES OF

THE NATIONAL CONFERENCE OF COMMISSIONERS ON UNIFORM STATE LAWS

CONCERNING PROPOSALS FOR REVISION OF THE NCCUSL UNIFORM DIVISION

OF INCOME FOR TAX PURPOSES.

At a meeting held at 1313 E.60th Street on December 99,1965

the persons present from the Tax Departments of 17 States and the

District of Columbia discussed various proposals which had been

submitted for'pXExx revision of the Uniform Act. A summary of the

discussion and the points of agreement and disagreement follows:

Par.l "Business Income".

California found some trouble with the phrase in Line 4
concerning "The" taxpayer's trade or business since it was
possible that a taxpayer might have several trades or
businesses. California proposed in a recent bill to change
the phrase to "regular course of a trade or business of

the taxpayer". During discussion it was thought that the

fair import of the present langmage permitted the separate
treatment of different types of business of a single taxpayer
and that a comment tovthis effect would be helpful'ih securing
adoption of the Act.

A second problem discussed was the treatment of the
sales of property California excluded from business
income dispositions "outside of ordinary course" and in the
proposed act , it specifically states that business income
includes "income from the disposition of property used in a
trade or business". Again,it seemq@égreed that an interpret-
ation of the present language warranted the inclusion of
income from the sale of property used in the trade or business$

of the taxpayer and that therefore a comment to this effect



would be helpful.
was
Par. Another approach suggested is revisioq4undertaken was the
Louisian approach which instead of defining business income
define "non-business income" and then provided that all other
income was "business income". The commissioners present agreed
to take this approach under advisement in any suﬁsequent revision.
Another problem discussed was the problem of dividend
income from subsidiaries. It was agreed that 1f this presented
a problem,it should be dealt with in Section 7 and not in the

definition of "business income".

Rar. 2. "Commericial Domicile.".

A question was raised whether the phrase "3irected or managed"
meant that a commercial domiclle was established &t the place where the
Board of Directors held its meetings. It was the consensus of the group
that this was not meant. Cglifornia's proposed draft makes this clear
by omitting the phrase "directed".

It was agreed that this problem could also be handled by a comment
which indicated that the phrase "directe# or managed" was a use of
synonymous words and that the emphasis was on the place from which the

trade was "managed". | |

pPar.3 "Compensation"

In a proposed Pennsylvania Acgt,the phrase on Lines 12 and 13
of the Uniform Act "For Personal Services",has been omitted and Pennsylvani
has added to ﬁhe definition "Sums paid to agents" as well as employees.
The question presented by this;&hange proposed by Pennsylvania was
whether a corporation hired to perfprm services which could be performed
by individuél employees was ay''employee" so that sums paid such a corp-

oration would be in the numerator as well as the denominator of the fractic

concerning payrolls.Another example of a problem found in the definition

was the method of tompensation by some corporations}@f door to door sales
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Michigan is proposing to solve this problem by use of Section 18.

It was agreed that comment referring to Section 18 as %method of
solving unusual problems would be an adequate soluticn of the problems
discussed.

Par.4. "Financial Organizations”
This definition is necessary because Section 2 excludes from

the apportionment statute "activity as a financial orgahization“.
California proposes to subject financial Qrganizations to the
same formula as that used for other corporations and has therefore
deleted the definition and the exclusionary language in Section 2.
Oregon has reached the same result but has done it by regulation ;that 1s,
it has kept the definition and the exclusion inSection 2 ,but has by
regulation applied the apportionment formula to income of financial
institutions. |
It was thought that if a State proposéd to proceed as Cglifornia
and Oregon have,that this would not detract from the unfformity of the
Uniform Act,but rather this appfoach ,applying the same formula to
financial instititutions was,in a sensé, "more uniform”" than the
Uniform Act. 7
The commissioners committee fo consider revising the Uniform‘Act.
have under consideration the question whether they should apply the same
formula to financial institutions or adopt another one for such institution:

EE]: 5 ﬂsalgﬁﬂ
It was questioned whether the Uniform Act included recelpts from

the sale of a business .This question was important in determining whether
non-business éales should be included in the numerator and denominator

of the faction. [For the consensus see the discussion to Section 16 and 17
intral. | |

Par.6 "Public Utilities" _
Tt was the consensus that if a state proposed to apply the same

formula to public utilities that the Uniform Act applies to other business

activity,the definition and the refervence to public utilities in Section 2



should be deleted kmxaprXyxkkz or the regulations under other
sections of the state tax law should apply the uniform formula to
business income not covered by the Uniform Act.

The representatiVes from Kansas pointed out that there weréddeclsions
that seemed to hold that gas such as propane gas was not gas but a "gas
producé” and that therefore the reference Line 25 of Section 1 of the
Uniform Act to “oil.and 0oil products" seemed to emphasize that "gas products
were excluded .

It was agreed that there should be a comment emphasizing more clearly
that the only business aciivity excluded was the business activity of a
"sublic utility" so that private transmission lines wouid remain subject
to the Act.

Par.7 "Taxable" In Section 3 .
Several representatives pointed out that the phrase in Section 3

concerning "taxable" income was ambiguous. A California bill proposed a
change so that Paragraph (2) would indicate more clearly that the reference
is to jurisdiction to tax under the constitution of the United States and
not to the fact of taxationbby the State.

It was agreed that the national conference should be urged to
insert a comment to this effect particularly with reference to subsectlion
16(b) .

States which have the Uniform Act indicated that Seetion 16(b) has

s

given trouble in trying to explain to taxpayers and others that the
reference is to constitutional power to tax .

1
It was pointed out that such- alternatives in Section 3

refers to a net income tax and to sevaral other types of tax measured
by net income but that the second alternative on Line 6 referred only to
a "net income tax". It Was agreed that a comment should indicate that
as far as types of taxes are concerned,the two alternatives were intended

to cover the same ground and in any subsequent revision,the language should



be'made clearer.

It was pointed out that there is a problem with respect to foreign
income. Although the definition of "state" in Section 1(h) includes
a foreign country,the second alternative of section 3 would seem to
require a state to ask what 1is the constitutional law of the foreign
country; that is,did the foreign country have power under its own
constitution to tax the income . The pfoposed change in California
attempted to limit the first taxing state to asking the question
whether the income could have been subjected to tax under the constitution
and laws of the United States 1f the out of state aspect of the Trans-
action had been in another state of theUnited States. It was agreed
that the commissioners should consider whether a comment ¥ could solve
this problem and it was agreed that if any revision of the Uniform Act
they would attempt to be clearer concerning foreign é&ncome.

Par. 8 "Direct Allocation"

Tt was suggested that in revision of the Act,it should be more

specific concerning the question of allocating expenses properly
attributable to income to allocated income so that they would not be
inclﬁded in the income apportionment in calculating apportionable income.
An example was given of a corporation who had investments which were not
business investments such as stocks or savings accounts and at the same
time it borrowed money so that there was an interest paid deduction
which would be taken into account in the apportionment of business income.

california has a statute Section 24344 which attempts to allocate
to California even though it is not the commercial domicile of the Section
that portion of interest or dividend income that equals interest expense
properly chargeable to business income in applying the apportionment
formula.

It was agreed that in any revision of the Act,this probiem should be

dealt with although a question‘was raised whether the State could not trea
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_ with the problem by proceeding under Section 18.

Par. 9 "Rents and Rovalties Under Section 5"
Several persons expressed dissatisfaction with Section 5(c¢) attempting

to divide tangible personal property which is moved from state to state.

At one time,California proposed to change the substance ofr(c) by providing
that if personal property was not permanently located in the State ,rental
prrpErxky income from such prbpertj should be allocated to the éaxpayer’s
"commercial domicile". Although California now decides that 1t will stick
will agree to the phrasing of the Uniform Act.

Louisiana pointed out that the formula of Section 5(c¢) ,dividing

rental income from tangible personal property on the basis of time in

the State ,was unwppkable or unrealistic where the rentd was calculated

on some basis other than time, It pointed out that there was 1érge
equipment such as oil rigs,which were leased o;Acasual basis and therefore
" the rents were not XXKEXKﬁﬁxXn ineluded in business income where the rent
was not calculated on time but on the basis of the number of feet drilled
with the rig.

It wss agreed that in any revision of the Uniform Act,the commissionex

would consider changing Section 5(c) so that the apportionment formula

was based on the method of calculating the rent,rather than solely on time.
Currently,a comment should point out that this could be handled by Ssction
18. For proposals which the Commissioner should consider reference 1is made
to pages 32 and 56 of the memorandum prepared by the representatives from
California.

Par.10 "Section 6 "Capital GRins"
The question was raised as to the use of the phrase capital

since presumably business income excluded from the category of (a)
Section 6 inventory gain and therefore the phrase "ecapital® was unnecesary

This will be considered in any revision.



Par.11 8ection 7 )
Tt was suggested that clarity would be increased if Sections 6(c)

were added to Scetion 7.
{Par.ll Section 7
A question was‘raised under Section 7 as to how intercompany

dividends should be treated - is it under Section 7 or it it "business
income" which should be apportioned? This will be considered by the
commissioners in any revision. California,for example, excludes inter-
‘company dividends from the parentfs income in finding "business income".
Par .12 "Non-Business Patent and Copywrite Royalties”

It was agreed that there is some problem under Bection 8 in allocating
patent and copwaite royalties where there is_xmx multi-state use .
It was recommended that the commissioners in any re&isibn should consider
treating copywrite and patent royalties,if the income.is not business incom
underFSection 7,that is; allocate the income to the commercial domicile.
Some worry was expressed at this because of the ambiguity of the phraze

"commercial domicile'.



12. Income of a Corporation which is a Member of a Partnership
or Beneficiary of a Trust, or a Participant in a Joint Venture.

It was pointed out by a representive from Louisiana that the Uniform
Act is silent oh a particular problem that arises when a corporation is a member
of a partnership. In the oil industry and other industries corporations frequently
become partners or joint venturerers. It is Louisiana practice to use the formula
of the Uniform Act to apportion a portion of the partnership income to Louisiana.
This then is income of the corporation which, it is the Louisiana practice, is
then allocated income rather than apportionment income. It was reported that
California, on the other hand, in such a situation apportions the income twice,
first for the partnership income and then again by the corporation.

It was recommended that the National Confer.ence consider adding to
Sections 4 through 8, another type of allocable income.

The Commissioners Committee should look at the Louisiara Law in
RS 47:243 (5).

14, Mineral Rights.

It was recommended that there should be a comment in the appropriate
place to the effect that ''real property’ included 'interest in real property, " bﬁt
that if in some state this was not a possible meaning of real property, the state,
without departing from uniformity could add the phrase ''real property and interest
in real property."

Section 14. Individuals and partnership.

It was point out that Section 2 referscto dny taxpayer'' while Sections 5,
6, 7 and 8, allocate some income to the taxpayers' '"commercial domicile' which
is defined in Section 1 (b) in such a way that it is difficult to apply to an individual.

Any revision it was agreed should consider limiting commercial domicileto a



corporation any use some other term for an individual.

15. The "'property Factor' in Apportioning Business Income.

There was considerable discussion as to the advisability - in Section 11
of using cost as the value of property in the fraction rather than 'tax base."

It was said that there are more states using tax base than there are states using
cost. On the other hand, after a show of hands, the groups present seemed to

" think that cost should be used rather than tax base. There are difficulties with
either method of valuing property including a difficulty in both methods with
ascertainment. There is difficulty, for example, in determining cost after
mergers and consolidations,.

The Commissioners should consider a substitute for cost in situations
where it is difficult to ascertain cost. There was also considerable discussion
as to whether concerning the property to be included in the numerator and the
denomonator. One view was that all property, whether business property or
allocated property, vshould be included in the fraction, but there was a stronger
view that the only property which should be in the fraction was property used in
business or in pro‘élucir;g the business income.

The Uniform Act is not as clear as it should be on this point, and it was
agreed that if it was possible there should be a comment indicating that the property
included in the factor is the business property producing the income to be apportioned.
The same point was made in connection with Sections 13 and 14 concerning the payroll
factor, and Sections 15 and 16 concerning the s‘ales factor. It was agreed at this time

to let this language. stand.



There was also comment on the use of eight times annual rental for
tangible personal property. The Willis. Bill uses the eight times formula only
to allocate rented property where the property is land, and uses market value
at the time of lease in cases of persdnal property. Some states found difficulty
in‘separating rent from services in the case of rental of personal property, and
this has lead states such as Louisiana to exclude from the property formula all
prope.;rty rented by the taxpayer.

Question was also railed where the leased property was leased ;co the
taxpayer at a nominal or zero rent, such as that which occurs sometimes when
a government attempting to induce an industry to come to a community builds the
factory and leases it and the equipment to the taxpayer at a nominal rental.

It was agreed that Section 18 may be broad enough to handle -this problem,
and if not, other income tax regulatory powers may be, and there should Be a
comment referring to this. In the District of Columbia the probklem of zero or
nominal rent is handled by regulation, which is reprinted in the monograph on
page 86.

16. Payroll Factor.

It was agreed that payrolls to operate attributable to non-business income
should be excluded from both the numerator and the denominator in the same way
that property was excluded.

A proposal that the salaries of executives and officers should be excluded
in calculating the payroll fraction, weither in the same way that New York does, or
in the manner proposed by the Willis Bill, but after considerable discussion, it was
agreed that there should be no change in Sections 13 and 14, concerning exclusion
of salaries of officers. A question was raised as to whether Sections 13 and 14,

as well as the definition of compensation in Section 1, referred only‘ to salaries '"paid"



and; therefore, excluded from the fraction accrued but unpaid salaries.
California in its Bill proposed to add after paid '"or payable. "

It was agreed that until there was a major revision of the Uniform Acf,
this problem could be handled by a comment plus the ordinary income tax
regulations Concerhing proper accounting procedure.

It was reported from Pennsylvania that Subsections B and C of Section
14, concerning allocation of an individual services where performed in several
Vstates was thought to be vague and difficult of application. In Subsection B, for
example, a phrase'incidental to the individual service within the state' was
ambiguous. After considerable discussion, it was agreed that since this was
the formula in the Model Unemployment Compensation Act, which most states
had, no effort should be made to improve or change the statement in Section 14.

17. The Sales Factor,

A question was raised concerning the phrase ''total sales' and it was
agre_ed that this meant 'net sales]' that is, after discounts and "returns'' it
was agreed that a comment should so state.

Several states reported téhat the exclusion of the United States from the
destination part of Section 16, that is Section 16 (a), had caused some political
difficulty in: securing the péssage of the Uniform Act. .Several taxpayers thought
this indicated a discrimination. Pennsylvania, for example, has felt that it has
had to delete the sales to the United States from both the A and B part of the formula,

See page 108 for proposed changes in Section 16.



This led to consideration whether delivered or shipped to a purchaser
within this state'' was sufficient to deal with the problem. California, for
example, proposes to change 16 (3 (2), and 16 (a) by inserting the phrase
"purchaser or to the designee of the pruchaser.' It was agreed that the
California language should be used or, perhaps, the California language plus
an additional word 'first derlivel;ed. U

Another problem presented was the problem of how to treat sales from
a subsidiary in the state to out-of-state parent corporation, who the‘reupon directed
that deliveries be made to many states. Is delivery made to the purchaser under
16 {(a), or are all of such sales excludable from the numerator if the ihcome from
the sale of the subsidiary is taxable in the state of the purchaser.

. It was agreed that the Commissioners should consider inserting language

which deals with this problem.

The meeting recessed at 4:30 to reconvene on Friday.



