NATIONAL ASSOCIATION

OF
TAX ADMINISTRATORS
OFFICERS

IRA J. PALESTIN, Member, State Tax Commission,
Albany, New York....: oo vnvinennnnvenenns President

ROLLAND F. HATFIELD, Commissioner of Taxation, Depart-
ment of Taxation, St. Paul, Minnesota...... Vice Presidens

BERNARD F. NOSSEL, Chief Deputy Comptroller, State of

EXECUTIVE COMMITTEE
THE OFFICERS OF THE ASSOCIATION and
DEXTER BARR, Chairman, State Tax Commission, Jackson,
Mississippi
IViE L. CLAYTON, Commissioner, Department of Revenue,
Raleigh, North Carolina
*LAWTON B. CHANDLER, Commissioner, New Hampshire Tax
Commission, Concord, New Hampshire
*J. D. DUNN, Chairman, Oklahoma Tax Commission, Okla-
homa City, Oklahoma
*ERNEST H. JOHNSON, State Tax Assessor, Bureau of Taxa-
tion, Augusta, Maine
KENNETH 1, KIMBRO, Chief Cletk and Tax Administrator,
Office of the State Comptroller of Public Accounts, Austin.
Texas
GEORGE KINNEAR, Chairman, State Tax Commission,
Olympia, Washington
*OTIs W, LIVINGSTON, Chairman, State Tax Commission,
Columbia, South Carolina
*CLARENCE W. LOCK, Commissioner, Michigan Department
of Revenue, Lansing, Michigan
JaMEs E. LUCKETT, Commissioner of Revenue, Common-
wealth of Kentucky, Frankfort, Kentucky

Maryland, Annapolis, Maryland. .............. Secretary *JOHN. W. LYNCH, Member, State Board of Equalization,
Sacramento, California
. JAM{E§I_ R. MOR(;;I;._ Commissioner of Taxation, Department
. of Taxation, isof isconsi
CHARLES F.CONLON. .. . .vivviianennn Executive Secretiary adison, Wisconsia

*Past President

July 25, 1966

Mr. Allison Dunham

Executive Director

National Conference of Commissioners
on Uniform State Laws

¢/o0 Queen Elizabeth Hotel

Montreal, Canada

Dear Allison:

You will recall my mentioning that at the request of a number of cor-
poration tax representatives 1 arranged a free-for-all discussion of the
meaning and application of the NCCUSL Uniform Division of Income Act on
Saturday morning, June 4, following the close of the NATA conference here in
Chicago. TUnder the circumstances, the attendance was'large (about 85 tax

- representatives and state officials) and the discussions lively. The dis-
cussions generally followed the outline of points enclosed and it was agreed
that a report on the meeting be prepared and submitted to NCCUSL for consid-
eration. Inasmuch as I had to act as chairman and moderator it was agreed’
that the various participants in the discussion would submit brief notes omn
their comments but thus far these memos have been few and detailed.

T had hoped to digest and supplement these with a few observations. for
you before you left for Montreal but there have been new and important develop-
ments in respect to a proposed substitute bill (now introduced) for H. R. 11798
and this has taken practically all my time in the past ten days.

Therefore, in order to give you some idea of the points of discussion 1
am enclosing the outline and the comments received thus far.

Most of the points enumerated were suggested for consideration by cor-
poration tax representatives. The interest of this sector of the tax
fraternity in the Uniform Act has risen remarkably in the past year and un-
doubtedly this is the result of the number of adoptions of the act which have
have been recorded recently.
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Aside from questions of interpretation and suggestions for some other
test or measurement of an element, e.g., point XIII relating to a substitute
for costs of performance under Section 17(b) of the Act, there were a number
of comments that in one way or another involved the general thesis that the
prescription of uniform definitions and elements in a division of incame
statute will not assure a uniform operation of the apportionment and alloca-
tion rules in the several states where the act is in effect. These comments
came up in connection with the discussion of business income, nonbusiness
income, intercorporate dividends, interest and capital gains and losses and
possibly one or two others that I don’t recall at the moment. The point here
is that the base income or segments of income to which the Division of Income
Act applies will be defined in the substantive provisions of the state income
tax law and that the net effect of the application of the division of income
rules laid down in the Act will depend on the precise base or segment defined
in the law of that statej; that in other states the base or segment might be com-
puted differently and while the same general division of income rules are ap-
plied in that state the result will not be consistent with that of another
state because the base or segment is not identically defined.

Here are a couple of examples suggested in relation to this point. 1In
State A, temporary investment of funds customarily used in the business might
be treated as business income and so would be included in the amount subject
to apportiomment. 1In State B this would be regarded as a non-unitary income
and directly apportioned to the commercial domicile in full. '

In State €, all dividends from subsidiaries are treated as business in-
come subject to apportionment by formula. In State D, all dividends are treated
as nonbusiness income and are directly allocated to the commercial domicile.

In State E, the approach is to determine whether the operations of the parent
and subsidiary are so integrated or related that in fact the entire operation
constitutes one unitary business. In the last case, the entire earnings of the
two corporations might be consolidated and apportioned and here the inter-
corporate dividends would not come into the picture at all. If it were deter-
mined that the operation is not unitary, then the dividends could either be
apportioned as business income as in State C, or allocated directly to the
commercial domicile, depending on the substance of the statute.

Iin State F, the statute does not distinguish between capital gains and
other income. 1In State G, the statute follows the federal corporation income
tax law. And, so on.

1t has been suggested, as you will see in the enclosures, that this type
" of problem might be avoided at least to some extent by changes in definition
which would have the effect of cutting across substantive lines, for example,
proposed definition (e) "allocable income” in the C and I Association draft.

On the whole, this may be in the main a problem for the legislatures to
consider but it has been strongly urged by business representatives participating
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in the meeting that NCCUSL review these problems and also that I pass these
comments on to you.

In any event, NCCUSL could undoubtedly be of great help in fostering
consideration of these problems by the legislatures simply by pointing out
that in order to achieve substantial operating uniformity it is necessary
that the tax statutes themselves be in substantial agreement on major points
of definition and classification. It seems to me that we have two good
horses running for us in this race-~one, the very definite tendency toward the
adoption of the federal corporation income tax law as a starting point for
the state law and the other is the guidance afforded by the concepts implicit
in the definitions and the specific rules prescribed in the NCCUSL Act.

I hope to chat with you about these matters after you return to
Chicago.

Charles F. Conlon

Enclosure Executive Secretary






