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 SEQ CHAPTER \h \r 1The Uniform Real Property Electronic Recording Act (URPERA) provides county clerks and recorders the legal authority to prepare for electronic recording of real property instruments.  The act creates legislation authorizing land records officials to begin accepting records in electronic form, storing electronic records, and setting up systems for searching for and retrieving these land records.  The act equates electronic documents and signatures to original paper documents and manual signatures so that electronic documents pertaining to real estate transactions may be electronically recorded.  The Act also establishes a state board to establish standards for electronic recording.

Questions about URPERA?  

For further information contact the following persons:

David D. Biklen, Chair of the URPERA drafting committee:  biklen@sbcglobal.net 

Arthur R. Gaudio, Reporter for the URPERA drafting committee:  agaudio@law.wnec.edu 

Michelle Clayton, NCCUSL Legislative Counsel:  312-915-0195, michelle.clayton@nccusl.org 

Notes about NCCUSL Acts: 

For information on the specific drafting rules used by NCCUSL, the Conference Procedural and Drafting Manual is available online at www.nccusl.org.

Because these are uniform acts, it is important to keep the numbering sequence intact while drafting.
In general, the use of bracketed language in NCCUSL acts indicates that a choice must be made between alternate bracketed language, or that specific language must be inserted into the empty brackets.  For example:  “An athlete agent who violates Section 14 is guilty of a [misdemeanor] [felony] and, upon conviction, is punishable by [      ].
A word, number, or phrase, or even an entire section, may be placed in brackets to indicate that the bracketed language is suggested but may be changed to conform to state usage or requirements, or to indicate that the entire section is optional.   For example:  “An applicant for registration shall submit an application for registration to the [Secretary of State] in a form prescribed by the [Secretary of State].  [An application filed under this section is a public record.]  The application must be in the name of an individual, and, except as otherwise provided in subsection (b), signed or otherwise authenticated by the applicant under penalty of perjury.”
The sponsor may need to be consulted when dealing with bracketed language.

UNIFORM REAL PROPERTY ELECTRONIC RECORDING ACT
SECTION 1.  SHORT TITLE.  This [act] may be cited as the Uniform Real Property Electronic Recording Act.

Legislative Note: The word “recorder” is used in this act to identify the officer who has the authority under state law to accept documents for recording in the land records office.  Although “recorder” is the word commonly used in most states to identify that officer, it has been placed in brackets as an indication that other titles might be used for the position.  For example, the words “registrar” or “clerk” are used in some states to designate that officer.

In addition, since this act affects all land recording systems in a state, the word “recorder” also applies to the appropriate officer under the alternative title system sometimes known as a “Torrens” title registration system.  In some states the traditional officer is known as a “recorder” and the officer under the alternative system is known as a “registrar.”  Regardless of name, this act would apply to both officers.

When adopting this act the legislature should consider whether to delete the word “recorder” wherever it appears and substitute the appropriate word or words used under the system or systems in effect in the state.  If the word “recorder” is retained, the brackets should be removed.

SECTION 2.  DEFINITIONS.  In this [act]:


(1)  “Document” means information that is:



(A)  inscribed on a tangible medium or that is stored in an electronic or other medium and is retrievable in perceivable form; and



(B)  eligible to be recorded in the land records maintained by the [recorder].


(2)  “Electronic” means relating to technology having electrical, digital, magnetic, wireless, optical, electromagnetic, or similar capabilities.


(3)  “Electronic document” means a document that is received by the [recorder] in an electronic form.


(4)  “Electronic signature” means an electronic sound, symbol, or process attached to or logically associated with a document and executed or adopted by a person with the intent to sign the document.


(5)  “Person” means an individual, corporation, business trust, estate, trust, partnership, limited liability company, association, joint venture, public corporation, government, or governmental subdivision, agency, or instrumentality, or any other legal or commercial entity.


(6)  “State” means a state of the United States, the District of Columbia, Puerto Rico, the United States Virgin Islands, or any territory or insular possession subject to the jurisdiction of the United States.

Legislative Note:  Since this act does not apply to offices other than the land records office maintained by the recorder, even though land title information may be filed in the other offices, certain gaps or inefficiencies may arise.  For example, state law may not authorize the clerk of court’s office to implement electronic filing and searching provisions similar to those of this act.  If, under other state law, the clerk of court’s office is the proper venue in which to file a satisfaction of a judgment lien, the creditor will not be able to file it electronically.  Nor will it be possible for a title examiner to search for it electronically.  The need to file or search in a non-electronic fashion may prevent the more complete realization of the benefits of electronic recording sought to be achieved by this act.  Thus, a legislature might consider whether it would be beneficial to amend the laws affecting other offices in the state in which real estate documents are filed in order to authorize or encourage the filing and searching of electronic documents in them.


SECTION 3.  VALIDITY OF ELECTRONIC DOCUMENTS.

(a)  If a law requires, as a condition for recording, that a document be an original, be on paper or another tangible medium, or be in writing, the requirement is satisfied by an electronic document satisfying this [act].


(b)  If a law requires, as a condition for recording, that a document be signed, the requirement is satisfied by an electronic signature.


(c)  A requirement that a document or a signature associated with a document be notarized, acknowledged, verified, witnessed, or made under oath is satisfied if the electronic signature of the person authorized to perform that act, and all other information required to be included, is attached to or logically associated with the document or signature.  A physical or electronic image of a stamp, impression, or seal need not accompany an electronic signature.

Legislative Note:  This act authorizes a recorder to accept and record electronic documents.  It does not attempt to change the other real property laws of the various states.  However similar those laws in the various states may be in many respects, they also have many features that are unique.  A single electronic recording act could not possibly weave itself into the general real property laws of each state and amend all those laws in exactly the same fashion producing the same ultimate result in each case.  In some instance, gaps may have to be filled legislatively and in others conflicts may have to be resolved.  Each legislature will have to review its own existing laws to determine what collateral real property laws need to be modified and how to do it.

For example, it is possible that electronic recording systems might not cease to operate when recorders lock their office doors at night or over the weekend.  Indeed, it may be possible for electronic recording systems to accept electronic documents 24 hours per day and seven days per week despite the fact that no one is in the office to process the document at the time.  In that situation a recorder’s electronic recording system may, for example, receive and place an electronic mortgage filed on Saturday into a queue to be processed and indexed on Monday morning.  If a potential purchaser should search the electronic recording system on Sunday to determine whether there are any claims against the real estate, the purchaser will not find the mortgage and might accept a deed and file it electronically, also on Sunday.  That document will also be placed in the queue to be processed on Monday morning.

Although the mortgage was delivered to the recorder’s electronic recording system, it was not indexed; by its status in the queue it might not even be considered to have been recorded until Monday morning when it is processed.  The laws of the various states are not consistent on how this issue should be addressed, if it is addressed at all.  It may depend on whether the electronic mortgage is considered delivered when it is received by the queue on Saturday or whether it is delivered only when the queue is opened and the document is processed on Monday morning.  It may further depend on whether the law of the state treats a document as recorded when it is delivered to the recorder or whether it must be indexed in order to be considered recorded.  It may also depend on whether the state has a notice or a race notice recording law.  The various state laws are sufficiently diverse that this act could not amend all of them in a uniform fashion to achieve the same result.  Thus, these issues are ones that the legislature of each enacting state should consider in light of the structure of its own recording laws. 

SECTION 4.  RECORDING OF DOCUMENTS.

(a)  In this section, “paper document” means a document that is received by the [recorder] in a form that is not electronic.


(b)  A [recorder]:



(1)  who implements any of the functions listed in this section shall do so in compliance with standards established by the [Electronic Recording Commission] [name of state agency].



(2)  may receive, index, store, archive, and transmit electronic documents.



(3)  may provide for access to, and for search and retrieval of, documents and information by electronic means.



(4)  who accepts electronic documents for recording shall continue to accept paper documents as authorized by state law and shall place entries for both types of documents in the same index.



(5)  may convert paper documents accepted for recording into electronic form.  



(6)  may convert into electronic form information recorded before the [recorder] began to record electronic documents.



(7)  may accept electronically any fee [or tax] that the [recorder] is authorized to collect.



(8)  may agree with other officials of a state or a political subdivision thereof, or of the United States, on procedures or processes to facilitate the electronic satisfaction of prior approvals and conditions precedent to recording and the electronic payment of fees [and taxes].

Legislative Note:  Although this act does not require a recorder to implement electronic recording, it does not preclude the possibility that other state or local law might require a recorder to do so.  Should the state legislature wish to make such a requirement, this section should be amended accordingly.

SECTION 5.  ADMINISTRATION AND STANDARDS.
[Alternative A]

(a)  An [Electronic Recording Commission] consisting of [number] members appointed by [the governor] is created to adopt standards to implement this [act].  A majority of the members of the [commission] must be [recorders].

[End of Alternative A]
[Alternative B]

(a)  The [name of state agency] shall adopt standards to implement this [act].

[End of Alternative B]

(b)  To keep the standards and practices of [recorders] in this state in harmony with the standards and practices of recording offices in other jurisdictions that enact substantially this [act] and to keep the technology used by [recorders] in this state compatible with technology used by recording offices in other jurisdictions that enact substantially this [act], the [Electronic Recording Commission] [name of state agency], so far as is consistent with the purposes, policies, and provisions of this [act], in adopting, amending, and repealing standards shall consider:



(1)  standards and practices of other jurisdictions;



(2)  the most recent standards promulgated by national standard-setting bodies, such as the Property Records Industry Association;



(3)  the views of interested persons and governmental officials and entities;



(4)  the needs of [counties] of varying size, population, and resources; and



(5)  standards requiring adequate information security protection to ensure that electronic documents are accurate, authentic, adequately preserved, and resistant to tampering.

Legislative Note:  The term “Electronic Recording Commission” is used in this act to designate the administrative body delegated the duty of performing the functions described in Alternate A.  However, a different name or title for the commission may be appropriate under the law or titling customs of an adopting state.  Thus, when adopting this act, the legislature should consider the term “Electronic Recording Commission” and substitute another term if it may be more appropriate to do so under the law or customs of the state.  

In addition, if Alternative B is enacted, the references throughout this act should be to the state agency designated by the legislature to adopt the standards implementing this act.

SECTION 6.  UNIFORMITY OF APPLICATION AND CONSTRUCTION.  In applying and construing this Uniform Act, consideration must be given to the need to promote uniformity of the law with respect to its subject matter among states that enact it.


SECTION 7.  RELATION TO ELECTRONIC SIGNATURES IN GLOBAL AND NATIONAL COMMERCE ACT.  This [act] modifies, limits, and supersedes the federal Electronic Signatures in Global and National Commerce Act (15 U.S.C. Section 7001, et seq.) but does not modify, limit, or supersede Section 101(c) of that act (15 U.S.C. Section 7001(c)) or authorize electronic delivery of any of the notices described in Section 103(b) of that act (15 U.S.C. Section 7003(b)).


SECTION 8.  EFFECTIVE DATE.  This [act] takes effect [date].

