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Reporters' Introductory Note to February 10, 1995, Draft

This draft consists of two parts. The first part contains
revisions concerning filing. It consists of a revised Part 4,
accompanied by one revised and several new definitions in § 9-105.
The second part of this draft consists of Part 5 (Default), together
with § 1-102(c), certain definitions in § 9-105, and a draft of § 9-
318. A Prefatory Note precedes each part of the draft and provides
an overview of that part.

Reporters' Prefatory Note to Revisions Concerning Filing

Following a revised Part 4 and related definitions. The draft
is marked (additional material is underlined and deletions are
indicated by strikeout) to reflect changes from the current official
text.

The proposed revisions stem largely from two concepts. These
concepts are drawn from recommendations of the Study Committee (see
Section 11 of the Report), from suggestions made by participants in
the Article 9 Filing Project and the Drafting Committee (including

members, advisors, and observers), and from preliminary
deliberations of the Drafting Committee. First, the draft is "media
neutral." It recognizes that one can "communicate" (defined in

draft § 9-105(0)) a "record" (defined in draft § 9-105(r)) by means
other than writing or other tangible media. Second, draft § 9-412
provides for administrative rules to address details that are better
left outside of the statute. By leaving many matters of detail to
the rules, the statute has become somewhat cleaner and more general.

The Drafting Committee reviewed a preliminary (November 10,
1994) draft of Part 4 at its December, 1994, meeting. Time did not
suffice to permit discussion of every provision. This draft
reflects the December discussions where applicable. 1In particular,
we have adjusted the way in which the draft allocates legal rules
between the statute and administrative rules, in 1light of the
December discussion. The Drafting Committee may wish to consider
whether the current allocation is satisfactory. 1In accordance with
the discussion, we also have taken greater liberties with the
organization of each section and, except as instructed otherwise by
the Drafting Committee, have not moved material from one section to
another. This draft also reflects several changes requested by the
NCCUSL Style Committee.

SECTION 9-105. DEFINITIONS AND INDEX OF DEFINITIONS.

(ta) In this Article unless the context otherwise requires:
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(0) "Communicate" means to (i) send a written or other tangible

record, (ii) transmit a record by any means agreed upon by the

persons sending and receiving the record; or (iii) in the case of

transmissions of records to and by a filing office, transmit a

record by any means prescribed in the rules;

*x Kk K%

(p) "Filing office" means the office[s] designated in Section

9-401 as the proper place to file a financing statement;

* Kk K%

(g) "Jurisdiction of organization" of a debtor means [e.g., for

a corporation, its state of incorporation; more complete definition

to come, if necessary];

* Kk K%

(r) "Record" means information that is inscribed on a tangible

medium or that is stored in an electronic or other medium and is

retrievable in perceivable form, including a financing statement,

[an amendment,] an amended financing statement, a statement of

assignment, a continuation statement, and a termination statement;

[ (8) "Registered agent" means a registered agent of a debtor

designated under Section 9-409;]

(£) "Rules" means the administrative rules issued by []

pursuant to Section 9-412;

* Kk %

(mu) "Secured party" means a lender, seller, or other person in

whose favor there is a security interest, including a person to whom
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accounts, or chattel paper, or general intangibles have been sold.

] ul -l ul Nl ] -l . W . ul ul . ul - =
W'ITE-IT If LIre 11oitders Ol ODIILTygdlLlOolls IS5SsUcd UlIluEerl  dIl 1IIIUCitudre OL

trust;,eguipmernt trustagreement or the ITike are represented by a

security interest 1is created in favor of a trustee, indenture

trustee, agent, collateral agent, or other person representative,

the representative is the secured party;

*x Kk K%

[ (v) "Tax identification number" of a debtor means a debtor's

social security number if the debtor is an individual and in other

cases a number, if any, determined by a method prescribed in the

rules; ]

* Kk K%

Reporters' Explanatory Notes

1. These definitions are largely self-explanatory. Note that
a "record" includes information that is in intangible form (e.g.,
electronically stored) as well as tangible form (e.g., written).
Whatever 1is filed 1in the Article 9 filing system, including
financing statements, termination statements, and amendments,
whether transmitted in tangible or intangible form, would fall
within the definition. The definition of "communicate" derives in
part from Revised § 8-102(a) (5) (1994); it includes the act of
transmitting both tangible and intangible records.

2. We understand that the definition of "record" is the
current working definition approved by the NCCUSL Committee on Style
for revised UCC Article 5 and the Uniform Limited Liability Company
Act. We wish to thank Commissioner Patricia Brumfield Fry (North
Dakota) for bringing us up to date. Professor Fry has passed on to
us the following language (which we have "lightly" edited) that
might be suitable for the official comment:

This definition is designed to embrace all means of
communicating or storing information except human memory.
Given the rapid development and commercial adoption of
modern communication and storage technologies,
requirements that documents or communications be "written"
or "in writing" do not necessarily reflect or aid
commercial practices. Examples of current technologies
commercially used to communicate or store information
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include, but are not limited to, magnetic media, optical
discs, digital voice messaging systems, electronic mail,
audio tapes, and photographic media, as well as paper.
"Record" 1is an inclusive term that includes all of these
methods of storing or communicating information. Any
"writing" is a record.

A "record" need not be permanent or indestructible,
but the term does not include any oral or other
communication that 1is not stored or preserved by any
means. The information must be stored on paper or in some

other medium. Information that has not been retained
other than through human memory does not qualify as a
record. A record may be signed. See § 1-201(39). A

record may be created without the knowledge or intent of
a particular party.

Like the terms "written" or "in writing," the term
"record" does not establish the purposes, permitted uses
or legal effect that a record may have wunder any
particular provision of law. A record may or may not be
admissible in evidence, satisfy Statutes of Frauds, or be
in appropriate form for filing with a filing office.
Other provisions of this [Article] [Act] must be consulted
to determine the admissibility, etc. of any particular
record.

* Kk K%

A specification that a document or communication must
be in writing excludes the use of any other form of
record. In some instances, statutes or the rules of
filing offices may require that a writing be filed or that
a particular form of signature be employed. In such
cases, whether or not a record is permitted under this
[Article] [Act], compliance with those statutes or rules
is necessary. When a filing office adopts modern
technologies, any record satisfying modified statutes or
rules as may be adopted would be sufficient under this
[Article] [Act].

3. The definition of "secured party" in revised subsection (u)
clarifies the status of representatives other than indenture
trustees. Under the draft, the secured party is the person in whose
favor the security interest has been created, as determined by
reference to the security agreement. With this approach, the
parties can determine which person has the duties and potential
liability that Part 5 imposes upon the secured party. Consider, for
example, a multi-bank facility, under which Bank A, Bank B, and Bank
C are lenders and Bank A serves as the collateral agent. If the
security interest is granted to the banks, then they are the secured
parties. If the security interest is granted to Bank A as
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collateral agent, then Bank A is the secured party.



PART 4

FILING
SECTION 9-401. PLACE OF FILING; Erromeous Filing;— Removal—of
Collateratl.
First—ATtermative SubsectIomr (1)

(ta) If the law of this State governs perfection of a security

interest (Section 9-103), the The proper place to file a financing

statement in order to perfect @ the security interest is s fottows:

(gl) witrem If the collateral is timber to be cut or is

minerals or the like, tincluding oil and gas,)  or accounts subject

to subsectiomr (5)—of Section 9-103([5]), or wterr if the financing
statement is filed as a fixture filing (Section 9-313) and the
collateral is goods whitthh that are or are to become fixtures, then
in the office where a mortgage on the real estate would be filed or
recorded;

[ (2) if the debtor has designated a registered agent under

Section 9-409, then in the office of the debtor's registered agent;]

(b3) in all other cases, in the office of thefSecretary

of—Statet [].

o ul e W W o ] W L1\
OCCOIIU ATLCSTITIIdLLIVE SUDSCSCLILIOIT T1)

The—proper prace to fife I order to perfect a securtty

—
H
~}

ITrTterest—TIs as fOrTowss

whermr —the —Toltaterar IS EgUipmernt —used 1T farming

—
af
IR

OpEIrations, Or farm products, Or 4aCCOUulltsS Or Jgererdarl

TITtangibtes arising fIrom Or reragting to the sate of farm

products by o farmer, Or CONSUMEr goods, CHEer IIT  tie

el el Nl ] . - - N ] ul 1 -
OLLICT OL LIl LTI LTI COUIILY OL LIl acoLtoLrL S
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resTdernce or It thie deptor TS ot a restdent of thits state

] . ] el el el ]
LIICIT 11T LIIe OL L 1T OL LIl

(@

TIT e Ccournty where tie

goods are Kept, ard I gaddIitIionr wiernr the cortaterat IS

CTropsS JIroOWIlg Or CO De growll 11T the office of tie

T the courrty where the famd s 1ToCated;

WiTeIT thie cotraterar IS CImpber to be Ccut oOr IS mMIinerars or

£ AN
(D7)
the T Tke (Inciuding oIt arrd gas) Or aCCoUulltsS Supbject to
ul N L\ Wl o N fay a1 .07 ul - £~ .
subsectior (5)—of Sectiom 9=103,or wher the firmancing
. . . . S .l £~ - S . L N fay e T i WA N ul
statement Ts fited as g fIxture fiting (Sectiomr =313 ard
the—Toltaterat TS Qoods WHITIT dare Or dre O DeEComE
£~ . - . - £~ c ul - - |
fixtures, ther T the office where g mortgage o the reat
. . | ul ul B el | ul ul ul
estate would be fifed or recorded;
L AN . i M - . el €~ c - Wl - Lo - W
(T aff other Tases, 1T the offite of the fSecretary of

ThirdAttermative Sulbbsectior (1)

—
H
~}

Theproper prace to fife I order toO perfect a Security

TITterest

. el i |
1S d5 LOLIOWSS

—
af
IR

Witerm —thre —Ccotiateratr IS  egUuipmerrt —used 11T farmirg

OpEIrations, Or farm products, O daCCoUults Or Jgelrerdarl

TITtangibtes arising fIrom Or rerating to the sate of farm

products by & farmer, Or CTONSUMEr goods, CHer IIT  tire

el el Nl ] . ] - el - ul ] -
OLLICT OL LIl LTI LI COUITLY OL LTI acpoLorL s

resTdernce or It thie deptor TS ot a restdent of thits state

] . ] el el el ] . - - 1 ]
LIICIT 11T LI OL L 1T OL LIl LI LI COUIILY WIIELE LIIT

(@

goods are Kept, arrd 1T addIitIon wWHell tile Ccortateratr IS

CTrops gJIroOWIlg Or CO De Yrowll 11T the office of tie
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T the courrty where the Tamd s 1ToCcated;

(o—wherm the cottateratr TS tIimber to DbDe Ccut or IS mMIeratrs or

TRe (Inmctuding oIt ard gas) Or dCCOoOUITtsS SUDJect to

T
o
0

'__I

] W L\ Nl o T O 10 ul - Wil .
SUDSTCTULLOII (J]) oL oeClLIoIll =105, OL  WIITII LIIE L IIIdIICIIIyg

- - - . el | ul i - el | . L O W O o T B TR Y ul
SLALEICIIL IS L1T1I€U d5 4d4 LIXLULT LILTIIIg (Oo8CLIOII I=o510] dIld

Srat IS  goods WHITH dare Or dre O DECTOME

T

] i |
LIl colld

trerr T the office where a mortgage oIl the reat

T

fixtures;

estate woutrd be fritedor—Trecordeds;

o - =
oCECILTClLdrly Ol

—

. ] - Nl -
LTI LIl " OL 1L 1ITCeE UL LIIT

A
5
al
'__I
'__I
d
T
a
H
A
Ql
Ul
0
ul

o - | ul . S L . . ] ul ] - ul -l =
oLdLlLT] dITdad L1111 dUUd L ULOIT, L LI ucpoLor IIas d  pLrdce OL

bUsImess TIT Oty OIe CToullty Of this sState, afso 11T tie

el . Nl N ul - .- 4] ul i - ul
OLLITTCE OL oL sSuclil coulrtty, or, IL1 LI USDLoL 1Iadas 110

prace of PusIness 1T Chis State, but resides 1T the state,

-l . ] - el N ] - . 1 . 1 ul
d1ls0O IITUIle OL 1L ITE UL OL LI COUIILY 1III WIILTIT TIC

——Note:—HSne-of+thethreeatternativesshould besetected—as

SuUbsectIonr ()

(2B fIIinmg whIch IS made 11T good falitilh IIT JIl IMProper PIace

Or TTOt IIT art Of the praces required Uy thIsS Sectionr IS TEVET tHETEsS

4

effective wIitihm regard to arny CTorraterar 4as  to WwhiIch the fIiing

COmMptrIed WItilh the TEgqUirenents of this Articlie amd IS a1iso effective

wWithm Tegard to coltateratr covered by the fIrmancing Statemenrt agaiirst

gy  PEerSOIl WO HaS  KIOWIedge of the CTOntents Of SUcCH £ ITTarcing

statement

P

) Tt Imgwhich TS made 11T Cile Proper Piace 1T thTIsS State

T P

COMCINUES effective evelrr thougir thie debtor s residence or prace ot
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9

busTImess or thie Tocatiomr of tihre——To

ITaterar—or ITtsS Uuse, WiIchever

H

CONMtrorted the originat fI1ing, IS thereafter charnged:

e W W o ] W L\
ALTLCSITIIdULIVE SUODSCECLLIOIT TO)
L L\ . ¥ el | . ul . ul . ul . ] - W
[ (o) A LIITIIIg WIILTIT 15 IMdde  1ITI LIIe propcr COUIILY COIILIIIUES
el el W el Nl ] ol 1 - - - N ]
clriectitive 10D 1OoUL IMOIILIIS dlterl 4d CTlldllgye Lo d4dIIOLIIEL COUIILY OL LIIE

debtorts resIdence Or pPlace Of PDUSINESS Or  the 1ToCatIonr oOf tie

Sral, WIIICHEVET CTOntrorted the originatr fIitirng- Tt—Pecomes

'__I
T

cTotta

Trreffective thereafter uniess o Copy Of  the fIrancing  Statenmerrt

STygmed by e Secured party IS fIited IIT the ITTEw Courrty wWIthiim said

perIod: The—security Irterest may atrso Ppe perfected I the TTEw

COUITtYy af ter the exXpirationr of the four=mormtir pertod; 11T SUCIT CTISE

perfectiomr dates from the time of perfection T the Tew Courrty. &

Charmge —IIT  the use —Of —the Ccoltateratr Jdoes IOt Impair e

~ 4 - 1 : : ul Nl E 3
SLiITCCLIVEIIESS OL1L LI OrL1yllldl L I1IIIIIY.]

i

LA\ 1 1 - - ul . o W fa\ il a e ul - . 1 - el | .
a) [ TuULesS sStdlcd 111 OS€CTLIOIN IJ=1IUS UTSLCLIILIIC WIICSLIICSL L 1T LTIIIY

TS TTecCessdary 1T this State-

(5b) Notwithstanding the preceding subsections, and subject to

subsectior (3)—of Section 9-302([3]), the proper place to file a

financing statement in order to perfect a security interest in

collateral, including fixtures, of a transmitting utility is the

office of the AfSecretary of—Statetr []. This ff*img financing
statement constitutes a fixture filing (Section 9-313) as to the

collateral described therein wihrtchr that is or is to become fixtures.

(6 For the purposes Of IS SECCIOoN, Cie Tresidence of dan

OTrgaTizatIion IS IS Place Of DUSINess 1L 1T as One oOr Tts CTihief

EXEeCUCIve OffITce ITf Tt Has MmMore Car Ole pPlace Of PUSINESS.

-9-



—— Note:—Subsection—{6)r——shoutd—be—used—onty—3+f —+the——state

chooses the Seconmd or Third Arternmative Subsectior (1)

Note: The state should designate the filing office where the

brackets appear. The filing office may be that of a

governmental official (e.g., the Secretary of State) or a

private party with which the state has made arrangements for

maintaining the state's filing system (see § 9-410).

Reporters' Explanatory Notes

1. Draft § 9-401(a) indicates where 1in a given state a
financing statement is to be filed. The draft removes the Second
and Third Alternatives of current § 9-401(1). These alternatives
provide for 1local filing under certain circumstances. Draft
subsection (a) dictates central filing for most situations, while
retaining local filing for real-estate-related collateral and
special filing provisions for transmitting utilities. (Whether the
current definition of "transmitting utility" is adequate will be on
the agenda for a future meeting.) The elimination of alternatives
for local filing for collateral such as farm products and consumer
goods, and for dual (central and local) filing for businesses that
have a place of business in only one county, makes current
subsections (2), (3), and (6) unnecessary. Accordingly, the draft
deletes those subsections.

2. At the December, 1994, meeting, the Drafting Committee
instructed the Reporters either to expand or to delete existing
subsection (4), which refers to the choice-of-law rules of § 9-103.
We think a statutory reminder to consult choice-of-law rules may be
useful. We have put such a reminder in subsection (a), where it is
more likely to be seen, and deleted the existing subsection.

3. At the October, 1994, Drafting Committee meeting, the
Reporters distributed a proposal under which a state would permit
each debtor to select a "registered agent" to maintain financing
statements and other Article 9 records pertaining to the debtor.
Draft subsection (a) (2) provides for filing with such a registered
agent, should the Drafting Committee elect to pursue this proposal.

SECTION 9-402. Formal Requisites CONTENTS OF FINANCING STATEMENT;
Amendments; MORTGAGE AS FINANCING STATEMENT; EFFECTIVENESS OF
FINANCING STATEMENT AFTER CERTAIN CHANGES; AMENDMENTS.

(ta) A financing statement is sufficient only if it gives the

_10_



names and mailing addresses of the debtor and the secured party or

a representative of the secured party,; Ts sIgrnmed by the deptor;

gIveES dIll  aOddress Of the Secured party from WwiiicTilh  ImformatIon

COTICETTTIINg tHe SECUrity IITterest may Pe optaliled, gJives a Malitilillg

gddress of the debtor and contains a statement indicating the types

of collateral,—or describing the Ttems,—of collateral, or otherwise

indicating the collateral covered by the financing statement. A

statement to the effect that the financing statement covers all

assets or all personal ©property sufficiently indicates the

collateral covered Dby the financing statement. A —fImarncing

Statemerntmay e fifed before g Security agreement IS made Or d

SecCurIity IITterest otherwise attaches. Whernr the fimancing statenmerrt

COVETS CTIrops Jrowillg Or tO De Jrowll, the Statemernrt must atrso CorrtatT

g description of thie reatr estate concerned. ¥Whenr If the financing

statement covers timber to be cut or covers minerals or the like,

tincluding oil and gas,) or accounts subject to subsectiomr t5)—of
Section 9-103([5]), or whemn if the financing statement is filed as
a fixture filing (Section 9-313) and the collateral is goods wirIth

that are or are to become fixtures, the financing statement also

must grso comprly witir subsecttormr (57 show that it covers this type

of collateral, must recite that it is to be filed [for record] in

the real estate records, must contain a description of the real

estate [sufficient if it were contained in a mortgage of the real

estate to give constructive notice of the mortgage under the law of

this State], and, if the debtor does not have an interest of record

in the real estate, must show the name of a record owner. &AToOpy Of
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el L.

the—security agreement s sufficIient as a fIancilng sStatement T Tt

o 2

COIMTCaITS  CIe apbove IIIformatIion amrd IS SIgrned by the debotor-

CaT DO, PHOtOgTrapiic Or OtHEer IreproductIion Of & SEeCUrity agrecmerrt

O & fIMancCing Statement IS SUffICIent as a (Iancing Statemernrt T

] 1

the security agreemenrt so provides Or 1L the originat nas peerr f11ed

TITthTs state:

Note: Language in brackets is optional.

ND
A

A fITancing Statemerrt  wiiiTll  OCHerwIisSe COompries WItlh

SubsectIonr (1) TS SufficIient whellr Tt IS SIgned Dy Cile Secured party

TIIstead—ofthe debtor T Tt s fIted to perfect a Security IITterest

I

—
af
IR

CorTaterat aiready SUDJECC TO d SECUrity IIterest 11

o ther JUrIsOICtIon Well Tt IS Drougit IImto this state;

O WHEIT the deptor s tocationr IS Changed to this state-

i

Sucthra fITrarncing statement must state thatthe cortaterat

i i

WIS Drougitt ITrmto this state or that the debtor s tocation

WIS Clanmged to IS Stadte WIder SUCH CTITICUllS CarceES; OT

—
~}

proceeds under Section 9=306 Tf the security Irterest In

1

the—orIginal cottateratr was perfected. —Suchr g fIrmancing

Statemernrt must describe the Oorigilnatr cotiaterar; oT

—
(]
<4

Corraterar as to whiIclh the fIiing nas 1Tadpsed;

—
~}

CorTaterar acquired after g Charnge oOf ITane, I1TOerrtity OT

COTrpoOrate structure of thre debtor t(subsectiomr ¢

.y

el 1 - T i B | N i B | . - . - - -l
A LOILINN SubsStdlltIidlly d5 LOLIO0OwWS LIS SULLICITIIL LO COIIp1LY

w
A

wIitirsubsectiomr (1)

Name—of—debtor—tor—=assTgror)
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Address

Name—of—securedparty (Or assSIgres)

Address

t——This—fImancing statemenrt Tovers the fotrIowilng types  (OT
. AN Wl .
Ttems)—of property:
LI i | AN
{Describe)
I LT i M . | . AN il ul ul i | ul
2—(If Tcortaterat —Ts Trops) The—above described crops are
- g k]
growing Or dare LU De growIl OIl:
(Describe Rear Estate)
2 LT i ul | AN il ul ul - ul £~ .
ST —eppiicabte)r —The above goods are to become fIxXtures on

T

Where appropriate

SsupbstItute erther—“The above timber TS

StamdImg o OT

“PThe—above mirerats or thie T1ke t(Inmcruding oTt

I gasS ) Or gCcCourtcs

~ 1 1 ] Wil ul - ] e I | ul . ul ul =
wil 1l DT LITIdllCccUd dl LIl welllleadUd OL ITINLIIICIIEedd UL

the werTor mIinme tocated om0
(Describe—Reatr —Estate) g thiis  fIrancing
e e e h e 1 £ 1 ul L 11 h A1 1 e e
statement—ITs to be fifed {for record I the reatr estate
ul LT A1 ul 1 e ul e 1 h e e -
TecoTrds.: (Ff—the—debtor—does mot tave amr Trrterest ot
TECoOTd) TheTTame—of——a recordowner s
Vil LT ul e £ i e 1 1 h 1.\ A1
AT products of cTolrtaterat are craimed) Products—of—the
i e 1 1 ul
Colraterar are afso coverca.
L
{use P S P T S

StTgrmatureof Debtor tor ASSTIYrIor)

wiTTchever

s

-l . ] -l AN
apprIcaore)

(6b) A mortgage

[ [ [ [ [ (i g

Stgrmatureof—SecuredParty (Or ASSIgIes)

is effective as a financing statement filed as
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a fixture filing from the date of its recording if:

(gl) the—goods are described 1T the mortgage Py Iftem or

type the mortgage contains a statement indicating the goods that it

covers; ard

(b2) the goods are or are to become fixtures related to
the real estate described in the mortgage; amd

(c3) the mortgage complies with the requirements for a
financing statement in this section other than a recital that it is
to be filed in the real estate records; and

(d4) the mortgage is duly recorded.

No—feewithh reference to the fIrmancing statemernt TS required

other tharmr the regular recording amd satisfactionr fees witiT Tespect

tothe mortgage-

(c) The failure to indicate the representative capacity of a

secured party or a representative of a secured party does not affect

the sufficiency of the financing statement.

(5 A fIrancing statemernrt Covering tImoer O De CUt Or CTOVET IITg

MITTerals Or tHe tTIKke (INCcIuding ot ard gas) Or dCCOoOUItsS SupJect to

ul N L\ Wl o N fay 1.0 £~ . - - . B el | ul
supsectionr (o) of Sectiomr 9=103,or o fimancing statement fited s
£~ . L~ 1 L N fay o T L WA N ul - ul - . -

g fixture fIiting (Sectiomr 9=313) where the debtor Is 1ot 4
tramrsmitting utitity, must sStow that Tt  CoOveErs thLfs  type Of
i M . | . . - . . . - ul B el | ul | 1 . -
Torraterat, must recite that Tt IS to be fited (for record I the

TEdl ©sState records, ard the fIancing Statemernt musSt CoOtaliil o

description of the real ©state (sufficient If Tt wWere Contained 11T

g moTrtgage oOf the reatr ©state o gIve Constructive Tnoticte of tire

moTrtgage unmder thie faw Of thIs sStatel . 11 the Jepbtor does TToC Have
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aIm ITterest of record I the reaf estate, the fIrancing Statemerrt

mustshow the Tame of g record owier.
(7d) A financing statement sufficiently gives stows the name of

the debtor only if it gives the individual, partnership, limited

liability company, or corporate name of the debtor;—whether—or ot

L.

Tt adds other —trade Trames or Tames  oOf partrers. A financing

statement that sufficiently gives the name of the debtor is not

rendered ineffective by the addition or absence of trade or other

names or names of partners.

(8e) A financing statement substantially complying with the
requirements of this section is effective even though it contains

minor errors whtthr that are not seriously misleading. A financing

statement that does not sufficiently give the name of the debtor is

seriously misleading unless the filing office would discover the

financing statement in a search of its records conducted [in

accordance with the rules issued pursuant to Section 9-412(5)] in

response to a request using the debtor's correct name, in which case

the insufficiency of the debtor's name does not render the financing

statement seriously misleading.

(f) Where—the If a debtor so changes s its name or—Tmr the

CTISE Of daIl OrganizadtIion TS Iame, IOentity Or COIrpordte Structure
that a filed financing statement becomes seriously misleadingj:

(1) the financing statement remains effective to perfect

a security interest in collateral acgquired by the debtor within four

months after the change, and

(2) the fiTimg financing statement is not effective to
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perfect a security interest in collateral acquired by the debtor

more than four months after the change, unless T TTew appropriate

fImancing—statemernt an amendment to the financing statement that

renders the financing statement not seriously misleading is filed
before the expiration of that time.

(g) A filed financing statement remains effective with respect

to collateral tramsferred by the debtor that is sold, exchanged,

leased, licensed, or otherwise disposed of and in which a security

interest continues under Section 9-306[(2)], even though the secured

party knows of or consents to the tramsfer disposition.

(h) Except as provided in subsection (f) and Section 9-402(4),

a financing statement is not rendered ineffective if, after the

financing statement 1is filed, the information contained in the

financing statement becomes inaccurate and seriously misleading.

Subsection (i)--Alternative A

(#1) & The secured party of record may add or release

collateral covered by a financing statement or otherwise amend the

information contained in a financing statement may Pbe amernded by

filing awriting sIgrmed by bothr the depbtor and the secured party an

amendment that identifies the original financing statement by the

date of filing and the file number assigned under Section 9-403 (h)

or by another method specified in the rules. An amendment does not

extend the period of effectiveness of a financing statement. If =y
an amendment adds collateral, it is effective as to the added
collateral only from the filing date of the amendment.

Subsection (i)--Alternative B
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(#1) & The secured party of record may add or release

collateral covered by a financing statement or otherwise amend the

information contained in a financing statement may Pbe amernded by

filing awriting sIgrmed by bothr the depbtor and the secured party an

amended financing statement. An amended financing statement is

sufficient only if it complies with subsection (a) and, in addition,

identifies the original financing statement by the date of filing

and the file number assigned under Section 9-403(h) or by another

method specified in the rules. The filing of an amended financing

statement Am amerdmernt does not extend the period of effectiveness

of @ the original financing statement. If gy amemrdmert an amended

financing statement adds collateral, it is effective as to the added

collateral only from its the filing date of—the amendmert.

(1) In this Article, unless the context otherwise requires,

the term "financing statement" means the original financing
statement and any [amendments] [amended financing statements],
statements of assignment (Section 9-405(b)), and continuation
statements (Section 9-404(a)) relating to the original financing
statement.

[(k) A financing statement may be filed before a security

agreement is made or a security interest otherwise attaches.]

(1) The secured party may file an original financing statement

or an [amendment] [amended financing statement] that adds collateral

covered by a financing statement only if authorized [in writing] by

the debtor. [A secured party who files a financing statement or

such an [amendment] [amended financing statement] without the
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debtor's [written] authorization is liable to the debtor for

[[insert amount] dollars] [an amount specified in the rules] [and in

addition] [for any loss caused to the debtor by the filing].]

Note: Where the state has any special recording system

for real estate other than the usual grantor-grantee index
(as, for instance, a tract system or a title registration
or Torrens system) local adaptations of subsection (5a)
and Section 9-403(7]1) may be necessary. See Mass.Gen.Laws

Chapter 106, Section 9-409.

Reporters' Explanatory Notes

1. This section has been substantially reorganized.
Subsections (a) through (e) deal with the contents of a financing
statement, including the special rules governing the names of the

secured party and debtor and the "not seriously misleading"
principle. Subsections (f), (g), and (h) address post-filing
changes. Subsection (i) governs amendments. Subsection (3j)

explains that "financing statement" includes not only the original
financing statement but also any amendments, etc., that affect it.
Subsections (k) and (1) deal with when a financing statement can be
filed and the need for the debtor's authorization.

2. Revised subsection (a) omits the requirement (in current
subsection (1)) that the debtor sign a financing statement It
thereby eases the way for electronic, paperless filing initiated by
a secured party. See draft § 9-403(a). Subsection (1) contains
substitute protection for the debtor. It permits the secured party
to file an original financing statement or an amendment that adds
collateral only if the debtor has authorized the filing and provides
a remedy for unauthorized filings. See Explanatory Note 11 below.

Subsection (a) also expands the class of sufficient collateral
references to embrace "a statement . . . otherwise indicating the
collateral covered by the financing statement." A separate sentence
makes clear that the quoted language is broad enough to uphold
references such as "all personal property." If the property in
question belongs to the debtor and 1is personal property, any
searcher will know that the property is covered by the financing
statement. We have deleted other currently-required information
from this subsection because 1t seems unwise (real estate
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description for financing statements covering crops), unnecessary
(adequacy of copies of financing statements), or both (copy of
security agreement as financing statement). Inasmuch as a secured
party owes no obligation to disclose information concerning the
security interest to third parties, the draft changes the address
requirement to refer to "a mailing address" for the secured party as
well as for the debtor.

We have added to subsection (a) the substance of existing
subsection (5), which contains the requirements for fixture filings
and financing statements covering timber, minerals, and certain
accounts.

3. Draft subsections (a) and (b) (current subsections (5) and
(6)) contain the following terms: "for record," "real estate
records," "interest of record," and "record owner." The official

comments should be revised to explain that these are terms
traditionally used 1in real estate law and that this context
"otherwise requires" that the proposed definition of "record" in
draft § 9-105(r) is not applicable. These two subsections also
contain minor revisions in style. Subsection (b) conforms to draft
subsection (a) the requisite description of goods in a mortgage
filed as a fixture filing. The subject of fees applicable to a
mortgage filed as a fixture-filing financing statement is addressed
with other fees in draft § 9-411. The Drafting Committee may wish
to consider whether the phrase "must show that it covers this type
of collateral” in subsection (b) should be clarified.

4. Draft subsection (c¢) is new. It makes clear that when the
secured party 1is a representative, the financing statement is
sufficient if it names the secured party, whether or not it
indicates any representative capacity. Similarly, a financing
statement that names a representative of the secured party need not
indicate the representative capacity. For example, consider a
transaction in which a security interest is granted to a group of
secured parties, but not to their representative. The
representative of the secured parties would not itself be a secured
party. See draft § 9-105(u) & Explanatory Note 3. Under subsection
(a) and (c), however, a financing statement would not be
insufficient because it names the collateral agent instead of the
actual secured parties even if it omitted the collateral agent's
representative capacity.

5. Current subsection (2) has been deleted in the draft;
elimination of the debtor's signature requirement makes the
exceptions provided by that subsection unnecessary. Current

subsection (3), which contains a form of financing statement, also
has been deleted.

6. Draft subsections (d), (f), and (g) have been discussed by
the Drafting Committee in connection with its consideration of
"post-closing events." This draft makes a few minor changes in

_19_



style and phraseology. The proposed changes 1in subsection (d)
respond to Study Committee Recommendation 17.A (Report, at 39-40).
They reflect the prevailing view that the "individual, partnership
or corporate name of the debtor" on a financing statement is both
necessary and sufficient, whether or not trade or other names are

included. Recommendation 17.A also calls for expanded official
comments that address the names of individuals and entities other
than corporations or partnerships. Inasmuch as the name of a

"limited liability company" is a matter of public record, we have
treated the limited liability company in the statute itself.

Draft subsection (f) responds to Study Committee
Recommendations 17.B and 17.C (Report, at 140-42) and addresses a
"pure" change of name that does not implicate a new debtor. It

clarifies the effectiveness of a seriously misleading financing
statement for the four months following a name change and provides
that the record can be corrected by an amendment to the financing
statement that specifies the debtor's new correct name.

Subsection (g) clarifies the third sentence of current § 9-
402 (7), as proposed in Recommendation 17.G (Report, at 149), by
providing that a financing statement remains effective following the
transfer of collateral only when the security interest continues in
that collateral. This result is consistent with the conclusion of
PEB Commentary No. 3.

7. Draft subsection (e) derives from current subsection (8).
It adds two per se rules concerning the effectiveness of financing
statements in which the debtor's name 1is incorrect. If the

financing statement nevertheless would be discovered in a search
under the debtor's correct name, as a matter of law the incorrect
name does not make the financing statement seriously misleading. If
the financing statement would not be discovered in a search under
the debtor's correct name, as a matter of law the financing
statement is seriously misleading.

Subsection (h) provides that, except for the four-month rules
in subsection (f) ("pure" name change) and Section 9-402A (new
debtor that becomes bound), post-filing changes that render a
financing statement inaccurate and seriously misleading have no

effect on a financing statement. The financing statement remains
effective.

8. Subsection (i) addresses changes to financing statements,
including addition and release of collateral. Alternative A

contemplates that changes would be made by filing an amendment.
Alternative B contemplates that changes would be accomplished by
filing an amended (restated) financing statement, rather than an
amendment. Under Alternative B, an inspection of the amended
financing statement would reveal the current status of the financing
statement, without the need to review the original. If the Drafting
Committee adopts this approach, some conforming changes to other
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provisions may be necessary.

The draft continues to treat assignments separately, in § 9-
405. We found that the statute could accommodate partial
assignments more easily with amended financing statements than with
separate assignments. See the Explanatory Note to Draft § 9-405.

Both alternatives revise current subsection (4) to permit
secured parties to make changes in the public record without the
need to obtain the debtor's signature. However, the filing of an
amendment or amended financing statement that adds collateral must
be authorized by the debtor. See subsection (1).

9. Subsection (j) derives from existing subsection (1) and
provides that references to "the term 'financing statement'" include
not only the original financing statement and amendments (or amended
financing statements) but also the remaining parts of the package
that constitute the complete financing statement of record--
assignments and continuation statements. The Drafting Committee may
wish to consider whether this construct remains useful and, if so,
whether it should be relocated to § 9-105.

10. We have bracketed subsection (k), which appears as part of

existing § 9-402(1), because we see no need for it. The official
comments could make clear that no change in substance was intended.
See also § 9-303 (1) (contemplating situations in which the financing

statement is filed before a security interest attaches).

11. Subsection (1) substitutes for the debtor's signature a
requirement that the debtor authorize the filing of a financing
statement or an amendment that adds collateral. We suggest that the
Drafting Committee consider whether the authorization needs to be in

writing (or in a "record" of some kind). We have set forth a short
menu of possible remedies for unauthorized filing. One approach
would be to require the debtor to prove damages. Another would be

to fix a statutory damage amount. A third would be to set statutory
minimum but allow the debtor to recover greater damages, 1f proved.
Yet another would be to 1leave the fixing of damages to the
administrative rules.

SECTION 9-402A. EFFECTIVENESS OF FINANCING STATEMENT IF NEW DEBTOR
BECOMES BOUND BY SECURITY AGREEMENT.

(a) In this section:

(1) "new debtor" means a person who becomes bound by a

security agreement [signed] [entered into] by another person [if the

person becomes bound in connection with a transaction or series of
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transactions pursuant to which the person who becomes Dbound

continues to operate the business or a portion of the Dbusiness

previously operated by the other person]; and

(2) "original debtor" means the person who [signed]

[entered into] the security agreement to which the new debtor has

become bound.

(b) This section does not apply to collateral as to which a

filed financing statement remains effective against the new debtor

under Section 9-402(g).

(c) [At the time when the new debtor becomes bound by the
security agreement, a] [A] filed financing statement naming the
original debtor [becomes] [is] effective to perfect a security

interest in collateral that is described in the security agreement

and covered by the financing statement and in which the new debtor

has or acquires rights.

(d) If a filed financing statement that [becomes] [is]

effective under subsection (c) is seriously misleading with respect

to the name of the new debtor:

(1) the financing statement [remains] [is] effective to

perfect a security interest in collateral acquired by the new debtor

before, and within four months after, the new debtor becomes bound,

and

(2) the financing statement is not effective to perfect

a security interest in collateral acquired by the new debtor more

than four months after the new debtor becomes bound unless an

amendment to the financing statement that renders the financing
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statement not seriously misleading is filed before the expiration of

that time.

Reporters' Explanatory Note

Draft § 9-402A has been discussed by the Drafting Committee in
connection with its consideration of "post-closing events." It
reflects Study Committee Recommendations 17.E and F. It deals with
the situation where one party (B) becomes bound by another party's
(A's) security agreement (including any after-acquired property
clause) in favor of SP-A.

SECTION 9-403. WHAT CONSTITUTES FILING A RECORD; REJECTION OF
RECORDS; DURATION OF ¥Filing FINANCING STATEMENT; EFFECT OF
LAPSED ¥Filing FINANCING STATEMENT; DUTIES OF FILING ©Officer
OFFICE.

Subsection (a)--Alternative A

(ta) Presentatiomr of o firmancing statement ard terder of the

fTtimmgfeeoracceptarnce Acceptance of the—statement a record by the

a filing officer office constitutes filing under this Article.

Subsection (a)--Alternative B

(fta) Presertatiomr of o fImmancing sStatement and terder of the

fTtimmgfee oracceptance Proper indexing of thre—statement a record

by thre a filing officer office (subsections (h) and (j)) constitutes

filing under this Article.

(b) A filing office may refuse to accept a record for filing

only for one or more of the following reasons:

(1) the record is not communicated by an authorized medium

of communication;

(2) the filing office 1is wunable to index the record

because of its form or content or the method or medium by which it

is communicated;
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(3) the failure to tender the applicable filing fee;

(4) in the case of an original financing statement, the

statement fails:

(1) to give a name and address for the debtor,

(1i) to give a name and address for the secured

party,

(1i1) to contain a statement indicating the

collateral,

[ (iv) to give a jurisdiction of organization for the

debtor or indicate that the debtor has none,

(v) to give a tax identification number for the

debtor or indicate that the debtor has none,

(vi) to indicate whether the debtor is an individual

Oor an organization,

(vii) if the financing statement indicates that the

debtor is an organization, to indicate the type of organization, or

(viii) if the financing statement indicates that the

debtor is an individual, to indicate the sex of the individual and

the month and day of the individual's birth;]

(5) in the case of an J[amendment] [amended financing

statement], continuation statement, or termination statement, the

record fails to identify the original financing statement as

required by subsection (g), Section 9-403(g), or Section 9-404(a);

or

(6) in the case of a statement of assignment (Section 9-

405(b)), the statement fails to identify the original financing
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statement as required by that Section, fails to give an address for

the assignee, or fails to give a name for the secured party of

record, the debtor, or the assignee.

[ (¢) A filed financing statement that complies with the

requirements of Section 9-402(a) is effective even if some or all of

the information described in subsections (b) (iv) through (b) (viii)

is incorrect or is not given.]

[(d) If the filing office refuses to accept a record for filing

for a reason other than one set forth in subsection (b), then the

filing office is liable to [the secured party] [any person damaged

by the refusal] [for [insert amount] dollars] [and in addition] [for

any loss caused [to the debtor] [to the person] by the filing].]

(e) If the filing office refuses to accept a record for filing

it shall communicate its refusal and the reason for its refusal to

the secured party at the time and in the manner prescribed in the

rules, but in no event 1less than [7] [business] days after the

filing office receives the record. [If the filing office fails to

communicate its refusal and the reason therefor within the time set

forth in the preceding sentence, it is liable to [the secured party]

[any person damaged by the failure] [for [insert amount] dollars]

[and in addition] [for any loss caused by the filing]].

(2zf) Except as otherwise provided in subsection (6i), a filed
financing statement is effective for a period of five years from the
date of filing. The effectiveness of a filed financing statement
lapses on the expiration of the five vyear period unless a

continuation statement 1is filed prifor—to before the lapse][,
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notwithstanding the commencement of insolvency proceedings by or

1

against the debtor]. T~ —security Inmterest perfected by fItIrg

EXITStS aC the CIme IIISOIVENTY PIrOCEEdITNgS dre COMMENCEd Dy OT

JUaITst thre debtor, the sSecurity IITterest remalilns perfected urrtit

terminmatIonr of the IIISUIVEernCcy ProceEedings dand thereafter for 4o

pPeriod of SIXCYy daysS Or Ulltil EXpIiration of the fIve yedr period;

wirichiever occurs tater. Upon lapse a financing statement becomes

ineffective and any the security interest that was perfected by the

financing statement becomes unperfected, unless it is perfected

without filing. If the security interest becomes unperfected upon
lapse, it 1is deemed to have been unperfected [as against a person

who became a purchaser or lien creditor before lapse] [at all times

prior thereto].

(39) A continuation statement may be filed by the a secured

party of record for a financing statement only within [six months]

[one vyear] prior—to before the expiration of the five year period

specified in subsection (2f). A &Amy such continuation statement

must besigred by the secured party, identify the original financing

statement by file number and the date of filing or by another method

specified in the rules and state that theorigimaetr—statement—Is

fective it i1is a continuation statement or that it is filed

Hh

BN I B |
SLLILTIT

to continue the effectiveness of the financing statement. A

CONMCINMUatIon Statement sSIgned by d PeErsoIl Other tharr the secured

party of record must e aCcCOmMpaIied Dy & SEpardte wWITtterm statenmerrt

Of aSSIgNment SIgred Dy e Secured party Of record arrd COmpryITg

R - | ] W L\ el o W O A O\ . -l I - el ]
WILLII SUDSTCTULLOII 2] OL o CCLLOII J=a3UJy, LITCITUULIIY payleeilrt OL LIl
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required feer Upon timely filing of the a continuation statement,
the effectiveness of the original financing statement is continued
for five years after the last date to which the ffiimg financing

statement was effective, whereupon Tt the financing statement lapses

in the same manner as provided in subsection (Z2f) unless another

continuation statement is filed under this subsection prror to such

before the lapse. Succeeding continuation statements may be filed
in the same manner to continue the effectiveness of the original
financing statement. Unless a statute on disposition of public
records provides otherwise, the filing officer office may remove a

Tapsed cause the files to reflect the fact that a financing

statement has lapsed under this Section or has become ineffective

under Section 9-404 from the fites and may destroy Tt any written

record evidencing the financing statement immediately if tre the

filing office has retained a mictrofitm or other photographtc record

of the financing statement;—or T other Tases after one yedar after

thre——Tapse. The fifing officter shalt SO arrarge matters Py physIicat

IMTEXA IO Uf  LIMancing SCadtemernrts to Comtinuation Statemernrts or
- | . ul B el | . ul - - - . ul ul . i M

other—Tetated fItings, oOr Dy Other means, that If e physicatiy

destroys the fIrmancing Statements of a pPeriod More Cihar fIve years

pPast, those Wit fTave Peelr COntInued Uy a CONMCINuatIon Statemerrt or

WTIcIr are sttt effective under SubsectIonr (0 Shatt be retairneds.

(#h) Except as otherwise provided in subsection (7j), = the

filing offfcer office shall mark eachr statement—withr assign a file

number to each record filed with the filing office, amd—with create

a record that reflects the file number and the date and trour time of

_27_



filing, and shatt—thotrd—the sStatement —or o mIicrofiimr or Other

priotographitc —Tcopy threreof —for maintain the record for public

inspection. 1In addition, the filing officer office shall index the

statemernt filed records according to the name of the debtor and

shall note in the index the file number and the address—of—the

debtor—giver I the statement date and time of filing.

L\ m . Nl el N el B ul . ul . ul Nl - .
(J) LI UIlILLOINl L 10l LITIIIYg dlld IITUCEX1IIg dlltd 1oL SLAIllPLIIIg d

N

COpPY fUIrTIIsSted Dy the Secured party O SHOw Che date amd pirace of

i for—am originatr fIarncilng Statenmernt or fOr & COITtITuatIon

1 1 1 fa) : 1 4 4 4 . : 1 4
Statemernrt—star T be 5 Tthre statement s T the starmdarda form

o - el ol - -l ul - . 1 i B | ]
oCCILTLAdLY OL o LdLET] dITU OLIICILWILIST SIIdal T OIS

—

pPrescriped by the

& : : s : : PR P : s
5 T PIUS IIT ©aCil Tase, 1L Che fInancing statemernt TS subject

g k] - £ Wend o - Ta\ V/WaWal fal mi L Wend Wend
LO SUpsScecCUlLOoIl (o) O ocC Lol IJ732UZ, ] B 1T UllL L Ol LT LOL

U

ST TTae MoTre  CIar Oe ITegUired to pe INndexed shatrt pe

The secured party may at IS OpCIonr SHOW & trade Iame for arry pPersSoIT

1 g L . 1 . Wend Wand fal 1 o il k] L | L |
dlld dIl ©XLILd UIILLOLI ITINUEXIIIY 18 0OL 9 SIldl 1 D€ pPpald WILII

Tespect thereto:

(61) If the a debtor is a transmitting utility (subsectiomr <5
of Section 9-401 (b)) and a filed financing statement so states, Tt

the financing statement is effective until a termination statement

is filed. A real estate mortgage which that is effective as a

fixture filing under subsectiom t6)—of Section 9-402(b) remains
effective as a fixture filing until the mortgage is released or
satisfied of record or its effectiveness otherwise terminates as to

the real estate.

(71) Whterr If a financing statement covers timber to be cut or
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covers minerals or the like, <including oil and gas,)> or accounts

subject to subsectiom t5)—of Section 9-103([5]), or is filed as a
fixture filing, [it shall be filed for record and] the filing

offtcer office shall index it under the names of the debtor and any

owner of record shown on the financing statement T the same fashrton
as 1f they were the mortgagors in a mortgage of the real estate
described, and, to the extent that the law of this State provides
for indexing of mortgages under the name of the mortgagee, under the

name of the secured party as if he the secured party were the

mortgagee thereunder, or where indexing is by description Tmthre

same fasttonr as 1if the financing statement were a mortgage of the
real estate described.

Note: 1In states in which writings will not appear in the

real estate records and indices unless actually recorded

the bracketed language in subsection (7j) should be used.

Reporters' Explanatory Notes

1. Current subsection (1) deals solely with what constitutes
filing of a financing statement. Draft subsection (a) deals
generically with what constitutes filing of a record, including an
original financing statement, an amendment, an amended financing
statement, a statement of assignment, a termination statement, and
a continuation statement. The draft presents two alternatives for
changing the current rule, under which a rejected filing, or a
filing that the filing office receives but completely ignores,
nevertheless may be effective. Under Alternative A, filing does not
occur until the filing office accepts a record. Under Alternative
B, filing does not occur until the filing office properly indexes
the record.

A financing statement that the filing office rejects provides
no public notice. For this reason, a financing statement that the
filing office refuses to accept would not be effective to perfect a
security interest under either alternative, even if the refusal was
unjustified. Either alternative would place upon the filer--who may
be the only one who knows that the record was submitted--the risk
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that the financing statement failed to make its way into the public
record.

Likewise, a record that has been accepted but mis-indexed by
the filing office provides no public notice. Accordingly,
Alternative B places upon the filer (who knows how the record should
have been indexed and can verify whether in fact it was indexed
properly) the risk of mis-indexing. If the Drafting Committee
favors Alternative B, certain conforming changes to other provisions
would be necessary.

Note that Alternative B could be problematic in some
transactions, such as purchase money transactions in which priority
depends on making a filing within 20 days under draft § 9-312(4).
A secured party whose financing statement is accepted within the
time period would have no assurance that the financing statement
ultimately is properly indexed. A middle ground might be to provide
that acceptance constitutes filing if the record is properly indexed
within a specified period, such as 30 days, and filing occurs upon
proper indexing 1if that occurs later. Cf. Bankruptcy Code $§
547 (e) (2) (A) (". . . a transfer is made . . . at the time such
transfer takes effect between the transferor and the transferee, if
such transfer is perfected at, or within 10 days after, such time").

2. Draft subsection (b) is new. It limits the bases for the
filing office to reject records and requires the filing office to
notify the secured party of a rejection. For purposes of

discussion, we have included among the reasons for rejection of an
original financing statement the failure to give various types of
information that would assist a searcher in weeding out "false
positives," i.e., records that a search reveals but which do not
pertain to the debtor in question.

Subsection (c) attempts to make clear that refusal to accept
the financing statement is the only consequence of leaving one of
the "boxes" empty, and that (i) a filed financing statement that
complies with § 9-402(a) will not be rendered ineffective because
the information provided is incorrect and (ii) a noncomplying
financing statement that is filed is effective, even if a "box" is
empty. Some members of the Drafting Committee seemed inclined to
subordinate filings containing inaccurate information under certain
circumstances (e.g., if a competing claimant actually searched and
was misled by the misinformation). We think any benefits of a rule
of this kind do not justify the costs and favor instead the simple,
bright-line rule in the draft.

3. Draft subsection (d) sets forth the consequences of the
filing office's wrongful refusal to accept a record. We have put
this subsection in brackets, recognizing that the potential for
incurring liability may prompt filing officers to oppose revised
Article 9 and that the benefits of this rule may not Jjustify the
costs. If the Drafting Committee favors imposing liability for
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wrongful rejection, it should decide how to measure that liability.

The draft suggests three possibilities: (1) actual loss, (ii) a
statutory damage amount, and (iii) actual loss, with a statutory
minimum recovery. In addition, the Drafting Committee should

consider whether the statute should identify the plaintiff. The
proper plaintiff may not always be the secured party. For example,
the debtor might be a more appropriate plaintiff if a termination
statement is wrongfully rejected; an assignee might be an
appropriate plaintiff if an assignment is wrongfully rejected. The
Drafting Committee might also consider whether the administrative
rules should fix a damage amount.

4., Draft subsection (e) requires the filing office to
communicate the fact of rejection and the reason therefor within a
fixed period of time. Again, we have bracketed a sentence that

would confer a remedy on an aggrieved party and have provided
several possible damage formulas.

5. Subsection (f) makes some changes to existing subsection
(2), concerning lapse. Section 204 of the Bankruptcy Reform Act of
1994 permits a secured party to continue or maintain the perfected
status of its security interest without first obtaining relief from
the automatic stay. Accordingly, the draft deletes the existing
tolling provision. It also contains bracketed language for the
Drafting Committee's consideration, to the effect that lapse occurs
notwithstanding the debtor's entry into insolvency proceedings.
With or without the bracketed language, the draft would impose a new
burden on the secured party, to be sure that a financing statement
does not lapse during the debtor's bankruptcy. The last sentence of
the subsection leaves for Drafting Committee resolution the question
of the effect of lapse. Of course, to the extent that federal
bankruptcy law dictates the consequences of lapse, the provisions of
the draft would be of no effect.

6. Draft subsection (g) deals with the details of filing
continuation statements. Current subsection (3) provides a six-
month window before expiration during which a continuation statement
may be filed. The draft offers an additional alternative--a one-
year window. Consistent with the media neutral approach of draft
Part 4 as a whole, the secured party's signature 1is not required
under the draft. The other suggested changes give effect to the
media neutral approach or are for clarification. The revisions
proposed in draft subsection (h) (current subsection (4)) also
reflect media neutral drafting.

7. Current subsection (5), which deals with fees for filing,
has been consolidated with the other, similar provisions elsewhere
in Part 4. See draft § 9-411.

8. Concerning the references to "of record" and "for record"
in draft subsections (i) and (j), see Explanatory Note 4 to draft §
9-402.
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SECTION 9-404. TERMINATION STATEMENT.

(a) A termination statement for a financing statement is a

record that identifies the financing statement by file number and

the date of filing or by another method specified in the rules and

states that the secured party does not claim a security interest or

other interest perfected by the financing statement.

(tb) A secured party of record for a financing statement may

file a termination statement for the financing statement.

(c) If a financing statement toverinmg covers [consumer goods]

Is fited o or after , then within one month or within tem 10
days following written demand by the debtor after there is no
outstanding secured obligation and no commitment to make advances,

incur obligations or otherwise give value, the secured party of

record must file with =ach the filing officer—withr—whom tie

fImancing statementwas f1ted, office a termination statement tothe

effect—that e 1o Tornger CTlralims & SeCcUurity Ihterest under —tire

N

Wil . - - - ul . ul i | ] . ul L et ul ] el | ]
L ITIIaIICIIIg S LALEINEIIL, WIILCII SlIdl 1 D€ IJdCIILILICSU Dy L11€ IIUIMNPDTL or

the financing statement. In other cases whenever there 1is no

outstanding secured obligation and no commitment to make advances,
incur obligations or otherwise give value, the secured party of

record for a financing statement must on written demand by the

debtor send the debtory—"For—e=achr—fIting officer witir wiom tire

fImmancIing statement was f1ted, a termination statement totheeffect

4

that—he o Torger CTlalilms & SEeCUrity IIIterest under the fImarncitng

- - - ul . ul ul i | ] . ul L et ul ] el | 1
S LA LI, WITLCII SIIdal L OIS ENOISIIRUN NN RSO} DYy LITIT ITUIoOE L for the

financing statement. A terminatIon Statemerrt SIged by a PersSoIl
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other tharmr the secured party Of record must De acCompanied Doy o

SeEparate wrIitterr statemenrt of asSIgnment STged Dy Ciie Secured party

~ 1 ul : L k| 4 VNN £ o 4 fa A N [ : ul 3
OL oL CONPLYIINYg wWILII SUDSTECLIOIl (2] OL o€eCLLIOIl I732U0, IIICIUULIIY

paymernrt—of the reguired fee- If the affected secured party of

record fails to file =such or send a termination statement as

required by this subsection, orto sermrd—sSuchh @ terminatIion Statemerrt

withim ter days after proper demand therefor;, fte the secured party

of record is shratt e liable to the debtor for [omeTurndred [insert

amount] dollars] [an amount specified in the rules], and in addition

for any loss caused to the debtor by suchth the failure.

(2zd) On presentatior to the fiting offiter —of —suchr <=

termITatIonr Statemenrt e must Tote Tt T thie 1rdex filin a

termination statement with the filing office under subsection (b)

the financing statement to which the termination statement relates

becomes ineffective. T has received the terminmatior Statemernt

T dupricate, e Shatl returl One CTOpy Of the Cermination Statemerrt

to—the secured party stamped to stow the tIime of recelipt thersof-

H
Hh
T

tre—fTtIirmg offIcer Tas a MICIrofIIm Oor Other prnotograpiic record

of —the fIrmancing Sstatemernt, armd —of any  eiated CotIinuatIion

Statement, Sstatementof assIgnmernt arrd statement ot retease, e may

te

Hh

TEMOVE e OrITgilals IO thie fI1es at any CIime after TeCceipt O

termimatIonr Statemernt, or ITf he as T SUCI ITeCord, e may [EMOVE

threm from the fites at any time after one year after recelipt of tire

termITatIonr Statemerrt:

(37— T —thetermImatior Statement TS ITIT thie Standard form

. | ul ] ] o - el o - | ] . el el el | .
prescriped Dy LlIe [oeCreldrly OL oSLtdle ], LIS uUIlL Lol L€ 10l L IITIIIY
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S for—eacthr TTame more thamr one agaInrst whIchr the termimatTon

Statemernrt TS required to pe Iraexed-

——Note:—Thedate—+tobe—Tdnserted—shouvld—Pbe—+the-effective
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Reporters' Explanatory Notes

1. Subsection (a) establishes the requirements for a
termination statement, thereby eliminating some redundancies in the
remainder of draft § 9-404. Most of the other changes in the
section are for clarification or to embrace media neutral drafting.

2. Draft subsection (b) provides that a secured party of
record may file a termination statement. Draft subsection (c)
specifies when a secured party of record must file a termination
statement. After elimination of the requirement of a debtor's
signature, subsection (c) will be the debtor's principal protection
against a secured party's filing an unauthorized financing statement
or amendment, unless the Drafting Committee creates a statutory
damage remedy.

SECTION 9-405. ASSIGNMENT OF SECURITY INTEREST; DUTIES OF FILING
Officer OFFICE; Fees.

(ta) & An original financing statement may disciose o contain

a statement of assignment of g seTCurity Immterest I the cotiaterar

described— 1 the secured party's rights under the financing

statement by Trdicatiomr indicating in the financing statement of the

name and mailing address of the assignee orpby am assignment Ttserf

O a COpYy Chlereof o thie face or back of the statemernt. Upon filing

the assignee named in a statement of assignment filed under this

subsection 1is the secured party of record for the financing

statement. A statement of assignment may state that the rights

under the financing statement are being assigned only with respect
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to the portion of the collateral covered by the financing statement

that is indicated in the statement of assignment; otherwise, the

rights under the financing statement are assigned of record with

respect to all of the collateral covered by the financing statement.

(Zb) A secured party of record may assign of record all or part

of Tt that secured party's rights under a financing statement by

thre filing in the ptace where the originmatr fImancing Statement was

fited—of filing office T —separate writtermr statementof assIgnmert

STyged by e Secured party Of record and setting fortin an amended

financing statement that complies with Section 9-402(a), identifies

the original financing statement by file number and the date of

filing or by another method specified in the rules, and gives the

mame names of the secured party of record and the debtor;—the—fite

] ul ] ul - el el | . el ] Wil . - - -
ITUInoe L dllid LIIe ddle Ol LII1IINNYg OL LIire L ITIdIICIIIg S LALEIEITL and the

name and mailing address of the assignee amd——CTontairning <=
description of the Totrtaterar assigned. & Topy Of Che aSSIgImerrt IS

sSufficIent as a Separate statemernt T Tt compries Wit the preceding

SerrTtence. Ol Presentation to thie Ity offITer Of SUCIT a SEpPardate
. . . - B el | . S ul i M 1 ul - - . .
statemernt, the fiting officer Shaff Mark SUCIT SEpardate SCaremerrt
- | - ul . .l ul Wl - B el | . IT ul i M . - . -
Wit the date armdTour of the fITing. fie shatt mote the assIgnment

O the ITmdex of the fIancing Statemennt, Or III The uliform fee for

sucth o separate

T

Iy, ITmdexIng ard furnisHing f11ing datad apoou

Tthe statemernrt—Ts T the

U

Statemenrtof assIgnmenrt start be

Stamdard form prescriped by the tSecretary of Stater anmdotherwise

1 o il k] fal u . 1 I u Wend Wend fal
SIIdal T 0T 9 y PLUS 1TII ©dCII T4adst dIl dUUullL1IOolldal L& Ol v

for—e=ach—TTanme  more —tharr —one  agailrst  wWiiclr  the Statemernt —of
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ISSIQIMEITE TS reguired to e Inmdexed: Upon filing the assignee

named in an amended financing statement filed under this subsection

is the secured party of record for the financing statement.

(3 After the dIisctiosure or fI1ing Of aIr asSIgnmernt unmder tirTs

SectIon, the asSSIgrnee IS the Secured party of record:

(c)! In the case of a fixture filing, or a fitimg financing

statement covering timber to be cut, or covering minerals or the

like, tincluding oil and gas,¥ or accounts subject to subsectiomr <{5)

of Section 9-103([5]), te the filing office shall index the a

statement of assignment filed under subsection (a) or an amended

financing statement filed under subsection (b) under the name of the

assignor as grantor and, to the extent that the law of this State
provides for indexing the assignment of a mortgage under the name of

the assignee, te the filing office shall index the statement of

assignment of—the—fImancing statement or the amended financing

statement under the name of the assignee. Notwithstanding the

provistons of this subsecttomn Section, an assignment of record of a

security interest in a fixture comtaimmed—Im covered by a mortgage

effective as a fixture filing (subsectiomr t6)—of Section 9-402 (b))

may be made only by an assignment of record of the mortgage in the

manner provided by the law of this State other than this Act.

Reporters' Explanatory Note

The draft preserves the opportunity given by existing § 9-405
to assign a security interest of record in one of two different
ways: Dby notation on the original filing or by making a subsequent

The provisions in subsection (c¢) are found in the current § 9-
405(2) and are marked to reflect changes therefrom.
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filing. Unlike the current section, the draft contemplates that the
subsequent filing will be an amended (restated) financing statement.
This approach seems particularly useful for partial assignments of
a security interest in all the collateral (in which case the amended
financing statement would give the names of both the assignor and
the assignee as secured parties) and for assignments of a security
interest in some but not all the collateral (which would require the
filing of an amended financing statement for each assignee). In
such cases, a searcher could identify the secured parties of record
and the collateral claimed by each Dby looking at the amended
financing statement. There would be no need to reconstruct the
transactions by reference to several records.

Draft § 9-402 (i), Alternative B, contemplates that amendments,
including those that add or release <collateral, would Dbe
accomplished by filing an amended financing statement. See
generally Explanatory Note 8 to draft § 9-402. If the Drafting
Committee adopts the amended-financing-statement approach for both
amendments and assignments, further coordination between the two
sections will be necessary, leading (we hope) to a less cumbersome
statute.

Most of the other proposed changes in draft § 9-405 are for
clarification or to embrace media neutral drafting.
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SECTION 9-406. Release of €Coltlateral;— Duties of Fiting Officer;
Fees MULTIPLE SECURED PARTIES OF RECORD.

(a) If there is more than one secured party of record for a

financing statement, each secured party of record may file an

amendment, [continuation statement,] termination statement, or

statement of assignment under this Part concerning its rights under

the financing statement[, and any secured party of record may file

a continuation statement concerning the financing statement.]

(b) A filing by one secured party of record does not affect the

rights under the financing statement of another secured party of

record[, except that the filing of a continuation statement by one

secured party of record is effective with respect to all secured

parties of record.]

A—Secured party Of record may Dy IS SIgned Statemernt retease

i | - el i B | - 1 ul . | ul . Y il | ul Wil .
dl 1 OrL d part oOL dlly colldltecrladal desCrL1iibecd 11T d LIL1eU L IINdIITCIIIY

statemernrt— The statemernt—of retfease s sufficient T Tt conrtairs a

description of the cottiaterar beling reteased, e Tane amrd address

el

of—the debtor;—the ame amdaddress ofthe secured party, ard the

g

fTteTumber —ofthe fIrmancing statemerrts A statement—of Tetease

STyged Dy d PErsSOIll OCher tham the Secured party Of Irecord must De

JCTOMPaTIied Dy d Separdate WITtCelr Statemernrt of assSIgnment STgned oy

the—securedparty of record armd CompryIing Wit SUDSECCIon (27 Of
= - N, o : l 3 i el 3 : 1 el T
Sectiomr 9405, Inciuding payment of the Tregquired fee. Ypom

Nl E

Preserntationr of SUCl & statement of retease to the fI1ing officer e

313

ShaI T mark the statemernt witlhn thie Tour arrd date of fI1ing armd Shatt

Tote the Same UupoIl the Margill Of Chre Irmdex of the fIiing of tire

fImancinmg statement—The uniform fee for fI1ing and Toting Sucil g
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Sstatemernrt—ofTretease shartr be 35 T—the statemernrt—Ts T the

g otherwIse

[
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Reporters' Explanatory Notes

1. The draft deletes the entire statutory text of current § 9-
406, which deals with releases of collateral. Under draft § 9-
402 (1), releases of collateral are dealt with as a form of amendment
that modifies the collateral covered by a financing statement.

2. Draft § 9-406 deals with multiple secured parties. In
general, 1t permits a secured party of record to make filings
concerning its own rights under a financing statement, but protects
the secured party's rights from the effects of filings made by
another secured party of record. For example, assume that a
financing statement names A and B as the secured parties. If B
files an amendment that limits the collateral covered by the
financing statement or files a termination statement, A's rights
would not be affected. The financing statement would continue to
name A as a secured party and, as to A, the collateral description
would remain unaffected by B's amendment.

One possible exception to this principle concerns continuation
statements. Some have suggested that a continuation statement filed
by any one secured party of record should be effective with respect
to all secured parties of record. The bracketed language at the end
of each subsection is intended to accomplish this result.

SECTION 9-407. INFORMATION FROM FILING ©Officer OFFICE; SALE OR
LICENSE OF RECORDS.

[(Fa) If +the a person filing any firmancing Statemert,

termiTTatIonr Statemernt, Statement —of aSSIgImelrt, Or  Statemerrt ot

Tetease, a written record furnishes the filing officer office a copy

thereof, the filing officer office shall upon request note upon the
copy the file number and date and hour of the filing of the original

and deliver or send the copy to such the person.]
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[ (Z2b) Upon request of any person, the filing officer office

shall [issue tts its certificate showing] [communicate to the

regquesting person] whether there is on file on a date and hour

stated—theretnmr specified by the filing office, any presemtty

effective financing statement mamimga particurar dettor that names

a particular debtor and has neither lapsed under Section 9-403 nor

become ineffective under Section 9-404 gamdt——any statement —of

asstgrment tirereof and 1f there is, giving the date and hour of

filing of each such financing statement and the mames amd—addresses

of —eachr secured party information contained therein. Fheumniform

Wend Wand 1 NI el g 1 | k] Yl LY e W | 4 Wand 47
LT LoD SUCIl a4 CecL LI L ITdle Slildall DT 9 L L LIl reygquest LoD LIIE

Certificate IS IIT the Stamdard form prescrited by the tSecretary ot

]

. s : & P P : :
Statet—anmd——otherwise stattbe—S . Jpomr——Trequest—the—frItrg
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furmish—a copy of any fIited firmancing statemernt or

H

el el ul -l
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(c) The [insert appropriate official or governmental agency]

[filing office] shall sell or license to the public records filed

with it under this Part in the manner and on the terms prescribed in

the rules.

Note: This——sectiomr—s Subsections (a) and (b) are

proposed as amr optional proviston provisions to require

filing officers to [furnish certificates] [respond to

certain requests]. Local law and practices should be

consulted with regard to the advisability of adoption.

Reporters' Explanatory Notes
1. Most of the proposed changes in draft § 9-407 are for
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clarification or to embrace media neutral drafting.

2. Existing law provides that the filing office respond to a
request for information by providing a certificate. The principle
of media neutrality would suggest that the statute not require a
written certificate. However, official written certificates usually
can be introduced into evidence, whereas official communications by
another medium might not be. We have included bracketed alternative

formulations in subsection (b). The first would follow existing
law; the second would permit the response to be communicated by any
medium authorized in the administrative rules. The Drafting

Committee may favor one over the other, may wish to leave the option
open in the statute, or may wish to keep the brackets and suggest
that each state make its own decision.

3. Draft subsection (c) mandates that the appropriate official
or the filing office sell or license the filing records, although it
leaves to the administrative rules the details of implementation.

Section 9-408. Filing and Compliance with Other Statutes and
Treaties for Consignments, Leases, Bailments and Other

Transactions Finmancing Statements Covering €Consigned or Leased
Goods.

A consignor, or lessor, bailor [or buyer] of property goods may

file a financing statement or may comply with a statute or treaty

described 1in Section 9-302(3) using the terms "consignor,"
"consignee," "lessor," '"lessee," "bailor," "bailee," "owner,"
"registered owner"[, "buvyer," "seller"] or the like instead of the
terms "debtor" and "secured party." thetermsspecified T Section

=462+ The provistomns of thits This Part shatr——appry applies as

appropriate to such a financing statement and to such compliance,

which is equivalent to filing a financing statement under § 9-

302 (4), but neither the Tts filing nor compliance shatt Tot is of

itself be a factor in determining whether or not the consignment, or

lease, Dbailment[, sale] or other transaction creates a security

interest TsTImtermded—<as securtty (Section 1-201(37)). However, if
it is determined for other reasons that the consignment, or lease,
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bailment, [sale,] or other transaction creates a security interest

Isso irternded, a security interest held by of the consignor, or

lessor, Dbailor, owner[, or buyer] that which attaches to the

collateral comsigrmedor teased goods is perfected by the suctr filing

or compliance.

Reporters' Explanatory Notes

1. The foregoing revised §& 9-408 is identical to that
contained in the October 26, 1994, Draft (concerning goods covered
by a certificate of title), except that the terms "buyer" and
"seller" have been reversed, and except for a few changes suggested
by the Style Committee. The proposed revision provides the same
benefits for compliance with a statute or treaty described in § 9-
302 (3) that existing § 9-408 provides for filing in connection with
the use of terms such as "lessor," consignor," etc. It also expands
the rule to embrace more generally other bailments and transactions.
We 1intend the references to "owner" and "registered owner" to
address, for example, the situation where a putative lessor is the
registered owner of an automobile covered by a certificate of title
and the transaction i1s determined to create a security interest.
Although the draft provides that the security interest is perfected,
it may be advisable or necessary to amend the relevant certificate
of title act in order to ensure that this result will be achieved.
The bracketed language would encompass sales transactions, primarily
sales of general intangibles. Whether the bracketed language 1is
appropriate will depend on the Drafting Committee's wultimate
decisions about the scope of Article 9.

2. The last two sentences of the section substitute the
concept of "creation" of a security interest for the existing
"intention" standard. We also expect to revise the definition of

"security interest" in § 1-201(37) by deleting all references to the
"intention" standard.

[SECTION 9-409. REGISTERED AGENT.

Intentionally omitted]

Reporters' Explanatory Note

At the October, 1994, Drafting Committee meeting, the Reporters
distributed a proposal under which a state would permit each debtor
to select a "registered agent" to maintain financing statements and
other Article 9 records pertaining to the debtor. Pending the
Drafting Committee's determination whether it wishes to pursue that
proposal, we have not prepared the draft statutory text that would
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be needed to give effect to that proposal.

SECTION 9-410. DELEGATION OF DUTIES TO PRIVATE CONTRACTOR.

The [insert appropriate official or governmental agency]

[filing office] may by contract delegate to a private contractor

some or all of its powers, rights, and duties under this Part, other

than the power to issue rules under Section 9-412. Contracts under

this Section are subject to [insert reference to any applicable

statute that regulates government contracting and procurement].

Reporters' Explanatory Notes

Draft § 9-410 explicitly confers on the filing office or the
appropriate government agency the power to make arrangements with a
private contractor for the operation of the duties of the filing
office.

SECTION 9-411. FEES.

(a) The fee for filing and indexing a [record under this Part]

[financing statement, amendment, continuation statement, statement

of assignment, or termination statement] [and for marking a written

copy furnished by the secured party to show the time and place of

filing] shall be $ if the record is communicated in writing

and $ if the record is communicated by any other means

authorized in the rules, [plus in each case, 1if the financing

statement 1is subiject to the last sentence of Section 9-402(a),

S ]. The fee for each name more than one required to be

indexed shall be $ . [No fee with reference to a mortgage

filed as a financing statement is required other than the reqular

recording and satisfaction fees with respect to the mortgage.]
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[ (b) The fee for responding to any request for information

from the filing office, including for [issuing a certificate

showing] [communicating] whether there is on file any effective
financing statement naming a particular debtor, shall be $ if
the request is communicated in writing and $ if the request is

communicated by any other means authorized in the rules.]

Reporters' Explanatory Note
Section 9-411 collects in a single section all fee requirements

for filing and for responding to requests for information. It
derives from various sections of existing Part 4.

SECTION 9-412. ADMINISTRATIVE RULES.

The [insert appropriate official or governmental agency]

[filing office] may issue rules not inconsistent with the provisions

of this [Act] [Article] [and in accordance with the [insert any

applicable state administrative procedure act]]:

(1) prescribing the method and medium for communicating

records to a filing office for filing and for communicating with the

filing office;

(2) prescribing the form and content of requests for

information from the filing office[, [and] notices of [insert other

liens, 1f any, to be '"perfected" by filing in the financing

statement records, such as statutory agricultural liens, judicial

liens, and state tax liens; also insert statutory cross references]

[, and designations of registered agents];

(3) prescribing the duties of the filing office in addition to

those created by this Part;

(4) prescribing the business hours of the filing office;
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(5) prescribing the manner in which the filing office

maintains, ©preserves, 1indexes, searches, and makes available

records;

(6) concerning the filing office, including the transition

from the prior filing system to the system established under this

Part;

(7) prescribing the manner of payment of fees to the filing

office and the amount of fees pavyable for services other than those

described in Section 9-411;

[ (8) prescribing the amount of compensation pavyable under

[Section 9-402 and] Section 9-404 and the amount of any charge to

which a secured party is entitled under Section 9-208;]

(9) prescribing the basis for determining the time when the

filing office [has accepted for filing or received a record] [has

indexed a record] and requiring or permitting the use of a record to

confirm that the filing office [has accepted for filing or received]

[has indexed] a record;

(10) requiring or permitting the amendment or remedy of an

error made by the filing office, including errors in filing, failing

or refusing to accept records for filing, indexing records, and

searching records, and prescribing the limits and effects of those

amendments or remedies;

(11) prescribing the terms and manner of selling or licensing

to the public records filed with the filing office under this Part,

including the price to be charged for the records;

[(12) prescribing remedies for a person aggrieved by a secured
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party's noncompliance with this Part or the rules;]

(13) establishing performance standards for the filing office,

including standards concerning the timeliness and quality of

performance by the filing office of its duties;

(14) prescribing protocols, abbreviations, symbols, expansions

of definitions of terms, and definitions of terms that may be used

to communicate with the filing office and in the preservation and

organization of records by the filing office;

[ (15) prescribing a method for determining tax identification

numbers for debtors [other than individuals];]

(16) prescribing procedures for filing a termination statement

or otherwise terminating the effectiveness of a financing statement

if the secured party cannot be found, has ceased to exist, or

otherwise is unavailable;

(17) prescribing criteria for determining guestions of

authenticity and authority concerning records;

(18) governing the delegation of powers, rights, and duties to

a private contractor under Section 9-410;

(19) governing the rulemaking procedures for rules issued

under this Section; and

[ (20) governing other matters if the [] determines that the

rules will further the purposes and policies of this [Article]

[Act].]

_46_



Reporters' Explanatory Notes

1. Draft § 9-412 authorizes the issuance of administrative
rules. It derives in part from provisions in the Personal Property
Security Acts of British Columbia and Saskatchewan.

2. As drafted, § 9-412 1is permissive; no rules need be
promulgated. The Drafting Committee should consider whether certain
aspects of the rules should be mandatory. For example, should the

filing office be required formally to prescribe the manner in which
it maintains, preserves, and indexes, searches, and otherwise makes
available records? The draft also does not address related issues,
such as the process by which rules are considered, promulgated, and
made available to the public. The Drafting Committee may wish to
consider whether further amplification is desirable.

Reporters' Prefatory Notes to Revisions Concerning Default

1. This part of the draft consists of Part 5, together with §
1-102 (c), certain definitions in § 9-105, and a draft of § 9-318.
Except as otherwise noted, the statutory text has been marked
(additional material is underlined and deletions are indicated by
strTkeout) to reflect changes to the July 1, 1994, draft (the "July
1994 Draft"). The July 1994 draft was considered by the Drafting
Committee during its third (September 30-October 2, 1994) and fourth
(December 2-4, 1994) meetings.

We have omitted the Reporters' Explanatory Notes from this part
of the draft. Instead, we have added brief notes summarizing the
changes that this draft makes. Before transmitting a draft of
Article 9 to NCCUSL this spring we will revise the Reporters'
Explanatory Notes to reflect the Drafting Committee's deliberations
through the March, 1995, meeting.

2. Most of the changes in this draft address issues of
consumer protection. Although we drew on and benefited
substantially from correspondence and conversations with members of
the Consumer Financing Task Force, we made the decisions concerning
the issues to address in the draft as well as the substance of the
draft provisions. We wish to reiterate that the Drafting Committee
has not yet considered this draft and no decision--even a
preliminary decision--has been made concerning whether to address
these issues in the statute or, if they are addressed, the substance
of the statutory treatment. The Drafting Committee merely
instructed us to prepare sample consumer protection provisions that
would assist the Drafting Committee in its ongoing deliberations.
In effect, readers may assume that all of the draft consumer
provisions are in square brackets at this time.

The draft also reflects certain changes suggested the NCCUSL
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Style Committee. We have received many written comments from
members of the Drafting Committee, observers, advisors, and others
interested in the project. The draft addresses some of these;
others will be addressed in the coming Explanatory Notes.

3.a. The draft includes the following new consumer protection
provisions. Although many of the areas addressed were suggested by
members of the Consumer Financing Task Force, the substance of the
draft differs materially from those suggestions in several
instances.

§ 9-105 -The draft adds definitions of "consumer debtor,"
"consumer [secured] transaction," and "default."

§ 9-318(d) - The draft adds two alternatives that address the
problem of notifications to account debtors by multiple assignees of
receivables.

§ 9-501 - The draft expands the nonwaivable provisions to
include various new consumer-protection rules. It also substitutes
a "reasonable" test for the "manifestly unreasonable" test for
agreed standards of compliance in the case of consumer [secured]
transactions.

§ 9-504 - For consumer [secured] transactions the draft changes
the safe harbor for timely notification of a disposition from 10 to
21 days, and it adds a new plain English safe harbor form for
notifications. It also adds a requirement that a secured party
notify consumer debtors and consumer obligors of the method of
calculating a surplus or deficiency.

§ 9-504A - This section 1s new. In a consumer [secured]
transaction this section requires a secured party that buys
collateral or sells collateral to a related person (to be defined)
in a § 9-504 disposition to give the debtor or obligor a credit if
the secured party-buyer or related person resells the collateral
within XX days (to be determined). The rule applies only if the net
subsequent resale price exceeds the initial sale price by XX% (to be
determined) or more. The credit is in the amount of the excess.
This section also provides for the elimination of any deficiency
claim when a secured party takes possession of consumer goods and
the debt at the time of default does not exceed $XX (to be a fairly
small amount) .

§ 9-505 - The draft adds as an alternative, in square brackets,
a prohibition of partial strict foreclosure in consumer [secured]

transactions. It also adds a new provision for standardized
collateral (such as cars) covered by qualified reports (such as
"bluebooks"). The new rule would permit partial strict foreclosure

for standardized collateral only if the debt satisfied were not less
than the average of retail and wholesale values as reported in the
qualified report. An exception would be made when the parties agree
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in good faith that the collateral is worth less because of damage,
misuse, etc.

§ 9-506 - The draft adds a right of reinstatement for consumer
debtors and obligors. The debtor could reinstate the debt and cure
a payment default (but not other defaults) by tendering all past due
amounts (including late charges) without acceleration plus a
performance deposit in the amount of the lesser of XX (to be
determined) scheduled payments or XX (to be determined) percent of
the secured obligation. The tender must be made within 21 days
following a notice of disposition or before disposition (or contract
for disposition) or retention under § 9-505, whichever is latest.
A debtor or obligor could use this reinstatement right only one time
during a XX-month (to be determined) period.

§ 9-507 - The draft now makes it clear that a person whose
deficiency i1s eliminated can pursue a claim for a surplus and that
a consumer whose deficiency is reduced or eliminated can recover any
excess of the statutory liquidated damages over the amount of such
reduction or elimination. The draft also adds square brackets to
flag the issue of whether a noncomplying secured party could,
nevertheless, pursue additional collateral on a nonrecourse basis.
The draft also provides that a prevailing consumer will receive
attorneys' fees, leaving the secured party's fees to the agreement
and other law.

b. We elected not to incorporate in the draft several
suggestions made by consumer protection advocates who are
participating in the Consumer Financing Task Force. These include

proposals to prohibit a deficiency claim in a consumer transaction
if the secured party employs a nonstandard or unconventional method
of disposition, to add to the statute a list of "factors" that bear
on commercial reasonableness, and to add an Article 9
unconscionability provision. Concerning unconscionability, we have
attached a copy of UCCC § 5.108 as an appendix to the draft. Please
note also that the ABA Article 1 Task Force is considering whether
to include an unconscionability provision in Article 1.

SECTION 1-102. PURPOSES; RULES OF CONSTRUCTION; VARIATION BY
AGREEMENT .

* Kk K%

(c3) The effect of provisions of this [Act] may be varied by

agreement, except as otherwise provided in this [Act] and except
that the obligations of good faith, diligence, reasonableness, and
care prescribed by this Act may not be disclaimed by agreement but
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the parties may by agreement determine the standards by which the

performance of such these obligations is to be measured if such the

standards are not manifestly unreasonable. Notwithstamdig—the

Preceding SEeItelce, the OopIIgations of good falti, JdIitIigernce,

TEdSONMapIENessS did CTadre PIrescriped by Part o of Articie 9 may be

dIsclraimed by agreenernt as pProvided I SupSeCtIon (T of Sectiomr 9=

50—

Summary of Changes from July 1994 Draft
The deleted sentence, which was added in the July 1994 Draft,
was overbroad. Any inconsistency between subsection (3) (now (c))
of § 1-102 and draft § 9-501(c) is addressed by a new proviso in the
latter subsection. The proviso makes it clear that the waiver
provisions of Part 5 override the general prohibition against
waivers of diligence, reasonableness, and care found in § 1-102.
SECTION 9-105. DEFINITIONS AND INDEX OF DEFINITIONS.
(at) In this Article unless the context otherwise requires:
(1) "Account debtor" means the person who Is obligated on
an account, chattel paper, instrument|[, letter of credit] or general

intangible;

(2) "Affected obligor" means an obligor against which or

against whose property a debtor has no recourse with respect to the

obligation secured Dby the collateral J[and concerning which the

secured party knows that the debtor does not have recourse];

* Kk %

(5) "Consumer debtor" means a debtor in a consumer secured

transaction.

(btr) "Consumer obligor"™ means an obligor who 1is an
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individual and who incurred his or her obligation as part of a
transaction entered into primarily for personal, family, or
household purposes;

(7) "Consumer [secured] transaction”" means a transaction

in which an obligation is incurred primarily for personal, family,

or household purposes and a security interest secures the

obligation[, if

(1) the obligation arises out of the sale of goods,

services, or another product and the portion of the obligation

attributable to the cash price does not exceed $XX,

(1ii) in the <case of any other obligation, the

principal amount of the obligation does not exceed $XX at any time

and there is no agreement to extend credit in an amount that exceeds

SXX outstanding at any time, or

(1i1i) the collateral includes [a motor vehicle or]

personal property or fixtures used or expected to be used as the

debtor's principal dwelling.]

A transaction is not a consumer [secured] transaction to the extent

that the collateral consists of investment property and the secured

party is a commodity intermediary or a securities intermediary.

(8d) "Debtor" means
[ (1) ] a person
(x) that created a security interest in the

collateral, or

(y) to which a debtor has transferred collateral, if

a secured party knows that the debtor has transferred the collateral
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and knows the identity of the transferee who Treated—=a security

ImTterest I the cortaterat,

whether or not the person Towes payment or performance off—tTs

obtritgated—omrrt the obligation secured by the collateral—T; [and

m

(1i) TThe—term Inciudes the seller of accounts, chattel

paper, or general intangibles];

(9) "Default" has the meaning provided in an agreement between

a debtor and a secured party, but 1in a consumer [secured]

transaction an agreement with respect to default on the part of a

consumer debtor or consumer obligor is enforceable only to the

extent that

(x) a consumer debtor or consumer obligor fails to

make a payment as agreed, or

(v) the prospect of payment, performance, or

realization of collateral is significantly impaired.

The burden of establishing the prospect of significant impairment is

on a secured party. In the absence of agreement, default [means]

[includes] a breach in connection with a secured obligation, a

security interest, or a security agreement 1if the prospect of

payment, performance, or realization of collateral is significantly

impaired.

* Kk K%

(1677) "Obligor" means a person [other than the debtor] that

wiro, [with the consent or acquiescence] [to the knowledge] of the

secured party:

(1) owes,
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(ii) has provided property (other than the collateral) to
secure, Or

(11i) 1is otherwise [accountable] [liable] in whole or in
part for
payment or other performance of an obligation secured by a security

interest in the collateral;

*x Kk K%

Summary of Changes from July 1994 Draft

1. As in the July 1994 Draft, this draft distinguishes between
the "debtor" and the "obligor." It continues to address concerns
about a broad construction of the term "debtor" that could affect
the secured party's duties under Part 5, especially the duty to send
notification under § 9-504. This draft redefines "debtor" and adds
a new defined term, "affected obligor."

The July 1994 Draft sought to capture a significant difference
between two classes of persons: (1) those persons who have created
the security interest at issue and (2) those persons who may have a
stake in the proper enforcement of the security interest but who
have not created a security interest in the collateral. The
definition of "affected obligor" seeks, in turn, to distinguish
among obligors who have a stake in the proper enforcement and those
who do not. In the July 1994 Draft, we described an obligor with
such as stake as "an obligor who has a right of recourse against the
debtor with respect to the obligation secured by the collateral."
We wish to thank Professor Neil Cohen for his suggestions on this
issue. As professor Cohen wrote to us:

[Tlhe key is not whether the obligor has a right of
recourse against the debtor but, rather, the opposite --
whether the debtor has a right of recourse against the
obligor. If the debtor has a right of recourse against
the obligor (as is the case when the debtor is a secondary
obligor and the obligor is the principal obligor), then
the obligor has no interest in the disposition of the
collateral Dbecause its total liability (to the secured
party and the debtor) will always be the same. If, on the
other hand, the debtor has no recourse against the obligor
(regardless of whether this is because the obligor is the
secondary obligor and the debtor is the principal obligor
or because the debtor is a secondary obligor who has
waived its recourse against the principal obligor), the
obligor has an interest 1in the disposition of the
collateral Dbecause that will determine the debtor's
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liability to the secured party. Only the latter type of
obligor should be entitled to Part 5 protections.

The definition of "affected obligor" reflects this approach. The
Drafting Committee may wish to consider whether the bracketed
language at the end of the definition is desirable. A person cannot
become an obligor without the secured party's consent or
acquiescence. If the bracketed language is deleted, a secured party
would owe obligations to an obligor who does not have recourse
against the debtor, even if the secured party is unaware of the
details of the relationship between the debtor and the obligor.
This result may be preferable to litigation over what the secured
party did and did not know.

2. The definition of "debtor"™ has been expanded to include
transferees of collateral when the secured party knows of the
transfer and the transferee's identity. The Drafting Committee

should give serious consideration to the wisdom of this change.
Although we acknowledge that a transferee has a stake in the
enforcement process, we also are concerned about interjecting a
secured party's subjective knowledge into the enforcement process.
An alternative would be to include in the definition only
transferees who take with the "consent or acquiescence" of the
secured party.

3. The definitions of "consumer debtor" and "consumer
[secured] transaction" have been added in connection with wvarious
new (and old) consumer protection rules. Note that the bracketed
clauses (i) - (iii) in the latter definition require specified

dollar amounts and necessarily impose substantial complexity.

4. A definition of "default" has been added. This definition
is significant primarily in limiting defaults in consumer
transactions to those that are material. The draft language is
taken in large part from § 5.109 of the Uniform Consumer Credit Code
("uccec") .

5. Under the July 1994 Draft, "debtor" and "obligor" were
mutually exclusive. But the substantive rules did not impose any
duties upon or create any rights for obligors that were not imposed
upon or created for debtors. As a result, the deletion of the
bracketed language would have no substantive effect. However,
maintaining mutually exclusive categories may make the statute
easier to understand and apply.

Reporters' Prefatory Note to Draft § 9-318

This section has been marked to show changes from the official
text.
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SECTION 9-318. DEFENSES AGAINST ASSIGNEE; MODIFICATION OF CONTRACT
AFTER NOTIFICATION OF ASSIGNMENT; TERM PROHIBITING ASSIGNMENT
INEFFECTIVE; IDENTIFICATION AND PROOF OF ASSIGNMENT.

(aT) Unless an account debtor has made an enforceable agreement
not to assert defenses or claims arising out of a sale as provided
in Section 9-206 the rights of an assignee are subject to

(l=) all the terms of the contract between the account
debtor and assignor and any defense or claim arising therefrom; and

(2b) any other defense or claim of the account debtor
against the assignor which accrues Dbefore the account debtor
receives notification of the assignment.

(b2) So far as the right to payment or a part thereof under an
assigned contract has not been fully earned by performance, and
notwithstanding notification of the assignment, any modification of
or substitution for the contract made in good faith and in
accordance with reasonable commercial standards is effective against
an assignee unless the account debtor has otherwise agreed but the
assignee acquires corresponding rights under the modified or
substituted contract. The assignment may provide that such
modification or substitution is a breach by the assignor.

(c3) The account debtor is authorized to pay the assignor until
the account debtor receives notification that the amount due or to
become due has been assigned and that payment is to be made to the
assignee. A notification that which does not reasonably identify
the rights assigned is ineffective. If requested by the account
debtor, the assignee must seasonably furnish reasonable proof that

the assignment has been made and unless he does so the account
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debtor may pay the assignor.

Subsection (d)--Alternative A

(d) An account debtor [who is a consumer debtor or a consumer

obligor] is authorized to make all payments to the first assignee

from whom the account debtor receives notification that the amount

due or to become due has been assigned and that payment is to be

made to the assignee, whether or not (1) only a portion of an

account, chattel paper, or general intangible has been assigned to

that assignee, (2) a portion has been assigned to another assignee,

or (3) the account debtor knows that the assignment to that assignee

is limited.

Subsection (d)--Alternative B

(d) An assignee shall not notify an account debtor [who is a

consumer debtor or a consumer obligor] to make less than the full

amount of any installment payment to the assignee, whether or not

(1) only a portion of the account, chattel paper, or dJeneral

intangible has been assigned to that assignee, (2) a portion has

been assigned to another assignee, and (3) the account debtor knows

that the assignment to that assignee is limited. An account debtor

is under no obligation to comply with a notification that does not

comply with this subsection.

(e#) A term in any contract between an account debtor and an
assignor is ineffective if it prohibits assignment of an account or
prohibits creation of a security interest in a general intangible
for money due or to become due or requires the account debtor's

consent to such assignment or security interest.
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Summary of Changes

The draft offers two alternative approaches for protecting
[consumer] account debtors from multiple notifications and claims
when a right to payment has been split into two or more portions.
Alternative A permits an account debtor to treat the first assignee
to give notification as an assignee of the whole right to payment,
even if the assignment is partial and the assignee knows that fact.
Alternative B prohibits a partial assignee from demanding payment of
less than the entire amount of an installment and permits the
assignee to ignore any notification that violates this prohibition.

Although the draft needs refinement, we believe that it
provides a sufficient Dbasis for the Drafting Committee's
discussions.

PART 5
DEFAULT
SECTION 9-501. DEFAULT; JUDICIAL ENFORCEMENT; WAIVER AND VARIANCE OF

RIGHTS AND DUTIES; PROCEDURE WHEN SECURITY AGREEMENT COVERS
BOTH REAL AND PERSONAL PROPERTY.

(a) After Yponm default urmder—a security agreement, a secured
party has the rights and remedies provided in this Part and, except
as limited Dby subsection (c), those provided in the security
agreement. TFhe A secured party may reduce the claim to judgment,
foreclose or otherwise enforce the claim or security interest by any
available judicial procedure. If the collateral is documents, tire
a secured party may proceed either as to the documents or as to the
goods covered thereby. A secured party 1in possession has the
rights, remedies and duties provided in Section 9-207. The rights
and remedies referred to in this subsection are cumulative and may
be exercised simultaneously.

(b) After default, the a debtor and thre an obligor have tas the
rights and remedies provided in this Part, those provided in the
security agreement and those provided in Section 9-207.
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(c) To the extent that they give rights to the a debtor or the

an obligor and impose duties on the a secured party, the rules

stated in the Sections subsectioms referred to below may not be
waived or varied by a debtor that whro has a property interest, other
than a security interest, in the collateral or by a consumer obligor

except as specifically provided in this Part:

(1) Section 9-502 subsection (b) of—SectiomrS=562, which

deals with collection and enforcement of collateral;

(2) Section 9-504 supsectiomns (d), a (e), (f), (i), and

(1) of—Sectiomr5=504, which deal with disposition of collateral;
(3) Section 9-503 insofar as it imposes upon a secured
party who takes possession of collateral without judicial process

the duty to do so without breach of the peace;

(4) Section 9-502 wsupsection (c) of—Sectromr—9=562 and

Section subsection (b) of—Sectiomr—9=564 insofar as they deal with
application or payment of non-cash proceeds of collection,

enforcement or disposition;

(5) Section 9-502 wsubsectiomrns (c¢) and (e) of—Section

=502 and Section 9-504 subsection (b) of—Sectiomr—95=564 insofar as

they require accounting for or payment of surplus proceeds of
collateral;

(6) Section 9-505, which deals with acceptance of
collateral in satisfaction of obligation;

(7) Section 9-506, which deals with redemption of

collateral and reinstatement of obligations;

(8) Section 9-507 supsectiomrs (a), (b)), (c)tHr—(cort2r,
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(d) and (hgyg) of—Sectiom 9=507%, which deal with the secured party's
liability for failure to comply with this Part; amd

(9) Section 9-318(d), which deals with notification to an

account debtor [who is a consumer debtor or consumer obligor]; and
(10) Section 9-504A (a) and (c¢), which deal with
adjustment and limitation of deficiency claims. Tamy cTomsumer=

protectior provisIons. |

(d) Notwithstanding Section 1-102(c), the TFhe rules in

subsection (c) may be waived or varied by any other debtor or

obligor to the extent and in the manner provided by other law. Tm

anry event, tire The parties may by agreement determine the standards
by which the fulfillment of the debtor's or obligor's rights and the
secured party's duties, <Tother than duties concerning taking
possession of collateral without a breach of the peace under Section

9-503,7 is to be measured if, in a consumer [secured] transaction,

the standards are not unreasonable, and if, in any other

transaction, the standards are not manifestly unreasonable.

(de) If the a security agreement covers both real and personal
property, the a secured party may proceed:

(1) under this Part as to the personal property without
prejudicing any rights and remedies in respect of the real property;
or

(2) as to both the real and the personal property in
accordance with the rights and remedies in respect of the real

property, in which case the other provisions of this Part do not

apply.

_59_



(ef) If the a security agreement covers goods that are or

become fixtures, the a secured party may, subject to subsection
T8 T—of Section 9-313([8]), proceed under this Part or in
accordance with the rights and remedies in respect of real property,
in which case the other provisions of this Part do not apply.

(fg) Whenr If a secured party has reduced its the claim to
judgment, the lien of any levy which may be made upon the collateral
by wvirtue of any execution based upon the judgment shattr relates

back to the earlier of the date of the perfection of the security

interest in the such collateral and the date of filing a financing

statement covering the collateral. A judicial sale, pursuant to

such the execution, is a foreclosure of the security interest by

judicial procedure within the meaning of this section, and the a

secured party may purchase at the sale and thereafter hold the
collateral free of any other requirements of this Article.
Summary of Changes from July 1994 Draft

1. Subsection (a) continues to provide that "[t]he rights and
remedies referred to in this subsection are cumulative and may be
exercised simultaneously." We contemplate that the revised
Reporters' Explanatory Notes will suggest that the Official Comments
make it clear that subsection (a) is not intended to override non-
UCC law that would render a creditor liable for abusive behavior or
harassment.

2. Subsection (c¢) contains some additional nonwaivable
provisions. Subsection (d) has been severed from subsection (c) and
substitutes "reasonable" for the "manifestly unreasonable" test for
agreed standards of compliance in consumer [secured] transactions.
"Manifestly unreasonable" remains the test for other transactions.

3. The changes to subsection (g) are intended to provide a
secured party that enforces its security interest by levy with the
benefit of the "first-to-file-or-perfect" priority rule of § 9-
312 (5) (a) .
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SECTION 9-502. COLLECTION AND ENFORCEMENT RIGHTS OF SECURED PARTY.

(a) When so agreed, and in any event on default, a the secured

party may Ts ertitied:

(1) to notify an account debtor to make payment or
otherwise render performance to or for the benefit of the secured
party, whether or not a +the debtor theretofore was making
collections on the collateral;

(2) to take control of any proceeds to which the secured
party is entitled under Section 9-306; and

(3) to enforce the obligations of an the account debtor,
including by exercising the rights and remedies of the debtor in
respect of (i) the account debtor's obligation to make payment or
otherwise render performance to the debtor, (ii) any property that
secures the account debtor's obligations, and (iii) any guarantor or
other surety for the account debtor's obligations.

[Prior to exercising under paragraph (3) the rights of a tfre debtor
to enforce nonjudicially any [mortgage/deed of trust] covering real
property a the secured party shall [file/record] in the office where
the [mortgage/deed of trust] is [filed/recorded] (x) a copy of the
security agreement that entitles that entitles the secured party to
exercise those rights and (y) an affidavit signed by the secured
party stating that a default has occurred and that the secured party
is entitled to enforce nonjudicially the [mortgage/deed of trust].].

(b) A secured party who by agreement is entitled to charge back

uncollected collateral or otherwise to full or limited recourse

against the debtor or against an affected obligor who thas a rIgttt—of
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TECOUTISE daydillsSt the depbtor Wit respect o the obtigationr secured

by thecottaterat—=ard who undertakes to collect from or enforce the
obligations of thre account debtors must proceed in a commercially
reasonable manner. The secured party may deduct from the
collections the reasonable expenses of collection and enforcement,
including the reasonable attorneys' fees and legal expenses incurred
by the secured party.

(c) If a the security interest agreement secures payment or
performance of an obligation:

(1) A The secured party shall apply or pay over for
application the cash proceeds (Section 9-306) of collection or
enforcement under this Section in the order following to:

(1) the reasonable expenses of collection and

enforcement and, to the extent provided for in the agreement and not

prohibited by law, Tnctodimg the reasonable attorneys' fees and

legal expenses incurred by the secured party;

(i1i) the satisfaction of obligations secured by the
security interest under which the collection or enforcement is made;

(iii) the satisfaction of obligations secured by any
subordinate security interest in or lien on the collateral subject
to the security interest under which the collection or enforcement
is made if the secured party receives a written notification of
demand for proceeds before distribution of the ©proceeds 1is
completed. If requested by the secured party, the holder of a
subordinate security interest or lien must furnish reasonable proof

of the interest within a reasonable time, and unless the holder does
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so, the secured party need not comply with the demand.
(2) A The secured party need not shatxt apply or pay over
for application the non-cash proceeds (Section 9-306) of collection

and enforcement under this Section. A secured party that applies or

pays over for application non-cash proceeds shall do so in a

commercially reasonable manner.

(3) A The secured party must account to and pay a the
debtor for any surplus notwithstanding any agreement to the
contrary, and, unless otherwise agreed, the debtor and any the

obligor are liable for any deficiency. Recovery of any deficiency

under this subsection is subject to theprovistoms—of Section 9-507.

[ (d) A secured party that receives cash proceeds of collection

or enforcement in good faith and without knowledge that the receipt

violates the rights of the holder of a security interest or 1lien

that is not subordinate to the security interest under which the

collection or enforcement is made:

(1) takes the cash proceeds free of any such security

interest or lien;

(2) is not obligated to =Iy apply the proceeds of

collection or enforcement to the satisfaction of obligations secured

by amy such a security interest or lien; thatTs mot—sSubordimate to

the—security ITrnterest urnder wiic the CTOITeCtIon Or EIfOrCemert TS
made; or and

(23) is not obligated to account to or pay the holder of

such a security interest or lien for any surplus.]

(e) If the underlying transaction was a sale of accounts,
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chattel paper, or general intangibles, the debtor is entitled to any
surplus, and the debtor or obligor is liable for any deficiency,

only if its agreement so provides. Recovery of any deficiency under

this subsection is subject to theprovistomnsof Section 9-507.
Summary of Changes from July 1994 Draft

1. Subsection (c) (1) (1) has been conformed to the
corresponding language in Section 9-504(b) (1) (i), dealing with
attorneys' fees.

2. Subsection (c¢) (2)has been revised to make clear that a
secured party whose <collection or disposition yields non-cash
proceeds (e.g., a promissory note) is under no duty to apply the
note to the outstanding obligation. If a secured party chooses to
apply the note to the outstanding obligation, it must do so in a
commercially reasonable manner.

3. No consensus was reached at the last Drafting Committee
meeting on whether to delete or retain subsection (d). It remains
in brackets. It has been revised, however, in two respects. First,
it reflects the view that a junior secured party who does not act in
good faith or who acts with knowledge that it is wviolating the
rights of senior claimants should not be free to keep cash proceeds
of collateral at the expense of the senior claims. Second, it adds
language to make clear that receipt of cash proceeds by a qualifying
junior secured party terminates the interest, if any, of a senior
secured party or lienholder.

SECTION 9-503. SECURED PARTY'S RIGHT TO TAKE POSSESSION AFTER
DEFAULT. Unless otherwise agreed a secured party has on
default the right to take possession of the collateral. In taking
possession a secured party may proceed without judicial process if
this can be done without breach of the peace or may proceed by
action. If a the security agreement so provides a the secured party
may require a the debtor to assemble the collateral and make it
available to the secured party at a place to be designated by the
secured party that whrtthh is reasonably convenient to both parties.

Without removal a secured party may render equipment unusable, and
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may dispose of collateral on a the debtor's premises under Section
9-504.
Summary of Changes from July 1994 Draft
The Official Comments should explain that a senior secured
party is entitled to possession as against a junior claimant. The
revised Reporters' Explanatory Notes will address that issue.
SECTION 9-504. DISPOSITION OF COLLATERAL AFTER DEFAULT.

(a) A secured party after default may sell, lease, license, or

otherwise dispose of any or all of the collateral [in its then

condition or following any commercially reasonable

preparation or ©processing]. Unless effectively excluded or

modified, a contract for sale, lease, license, or other disposition
includes the warranties related to title, ©possession, gquiet

enjoyment, wse and the like that by operation of law mormatty

accompany such a disposition of property of the kind subject to the

contract. A warranty under this Section may be excluded or modified

by giving a purchaser, before the purchaser gives value, a written

statement that contains specific language excluding or modifyving the

warranty.

(b) (1) A The secured party shall apply or pay over for
application the cash proceeds (Section 9-306) of disposition in the
order following to:

(i) the reasonable expenses of retaking, holding,

preparing for disposition, processing, and disposing, and, to the

extent provided for in the agreement and not prohibited by law, the
reasonable attorneys' fees and legal expenses incurred by the
secured party;
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(ii) the satisfaction of obligations secured by the
security interest under which the disposition is made;

(iii) the satisfaction of obligations secured by any
subordinate security interest in or lien on the collateral if the
secured party receives a written notification of demand for proceeds
before distribution of the proceeds is completed. If requested by

the secured party, the holder of such a subordinate security

interest or lien must furnish reasonable proof of the interest
within a reasonable time, and unless the holder does so, the secured
party need not comply with the demand.

(2) A The secured party need not shatt apply or pay over
for application the non-cash proceeds (Section 9-306) of disposition

under this Section. A secured party that applies or pays over for

application non-cash proceeds shall do so 1in a commercially

reasonable manner.
(3) If the security interest under which the disposition
is made secures payment or performance of an obligation, (i) the

secured party must account to and pay a the debtor that has a

property interest, other than a security interest, in the collateral

for any surplus; and (ii) unless otherwise agreed and except as

otherwise provided in Section 9-504A, the debtor and obligor are

liable for any deficiency. But if the underlying transaction was a
sale of accounts, chattel paper or general intangibles, the debtor
is entitled to any surplus, and the debtor or obligor is liable for
any deficiency, only if its agreement so provides. Recovery of any

deficiency under this subsection is subject to the provisions of
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Section 9-507.

T(c) A secured party that receives cash proceeds of disposition

in good faith and without knowledge that the receipt violates the

rights of the holder of a security interest or lien that is not

subordinate to the security interest under which the collection or

enforcement is made:

(1) takes the cash proceeds free of any such security

interest or lien;

(2) is not obligated to =Iy apply the proceeds of

disposition to the satisfaction of obligations secured by amy such

a security interest or lien; thatTs ot subordinate to the securtty

TITterest under WiITl thie gdIsSposItion s made; or and

(23) is not obligated to account to or pay the holder of

such a security interest or lien for any surplus.TtT

(d) Every aspect of thre a disposition of collateral, including
the method, manner, time, place, and terms, must be commercially
reasonable. If commercially reasonable, a the secured party may
dispose of collateral (i) by public or private proceedings, (ii) by
one or more contracts, (iii) as a unit or in parcels, [and] (iv) [in
its then condition or following preparation or processing, and (v) ]
at any time and place and on any terms. A The secured party may buy
at any public sale. A The secured party may buy at a private sale
only if the collateral is of a type customarily sold on a recognized
market or is of a type that which is the subject of widely
distributed standard price quotations.

(e) For purposes of this subsection the "notification date" is
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the date on which a secured party sends to the debtor and any

affected obligor written notification of a disposition or the date

on which the debtor and any affected obligor waive the right to

notification, whichever is earlier. A The secured party shall send

to a the debtor [that has a property interest, other than a security

interest, in the collateral] and any affected am obligor who tas—=

TIght Of recourse agaillsSt Cie deptor Wit Tespect to the obrigatIon

Secured by thie Totrtateratr reasonable written notification of the
time and place of any public sale or reasonable written notification
of the time after which any private sale or other intended
disposition is to be made, unless collateral 1is perishable or
threatens to decline speedily in value or is of a type customarily
sold on a recognized market. In the case of consumer goods no other
notification need be sent. 1In other cases a the secured party shall
send written notification (i) to any other person from whom the

secured party has received, tbefore the notification date, serding

WIrTttermr nmotifIication to the deptor armrd the opbIigor or pefore tire
debtor —anmd—the obtigor walive the rigirt—to Tnotificatiomn) written
notification of a claim of an interest in the collateral,= [(ii) to

any other secured party who, [20] days before the notification date

held a security interest in the collateral perfected by the filing

of a financing statement that (x) identified the collateral, (y) was

indexed under the debtor's name as of that date and (z) was filed in

the proper office or offices in which to file a financing statement

against the debtor covering the collateral as of that date (Sections

9-103 and 9-401), and (4iii) to any other secured party who, [20]
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days before the notification date held a security interest in the

collateral perfected by compliance with a statute or treaty

described in Section 9-302(3). A secured party has complied with

the notification requirement specified in clause (ii) of the

preceding sentence 1if (x) not later than thirty days before the

notification date, the secured party requested, in a commercially

reasonable manner, information concerning financing statements

indexed under the debtor's name in the in the office or offices

indicated in clause (ii) (z) of the preceding sentence, and (vy)

before the notification date, either (I) the secured party did not

receive a response to the request for information or (II) the

secured party received a response to the request for information and

the secured party sent written notification to the secured parties,

if any, named in that response and whose financing statements

covered the collateral.]

(f) A debtor [that whro has a property interest, other than a

security interest, in collateral] or a consumer obligor who Ts —an

T Ividual OpITgor IIT & tCIransactIon ertered 1ITto primarity  for

PeETrsSOnat, famity Or Housenord purposes may waive the right to
notification of its disposition (subsection (e)) only by signing a

statement to that effect after default. In the case of a consumer

1

[secured] transaction, fcomsumer goodst,; any such a signed statement

is ineffective as a waiver unless the secured party proves by clear
and convincing evidence that the signer understood and expressly
agreed to its terms.

(g) Unless otherwise agreed, a notification of disposition sent
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after default and, in the case of a consumer [secured] transaction,

21 days or more, and, in the case of other transactions, 10 tem days

or more, before the earliest time of disposition set forth in the
notification is sent within a reasonable time prior—to before the
disposition. Whether a notification sent less than 21 or 10 ten

days, as applicable, before the earliest time of disposition set

forth in the notification nevertheless is sent within a reasonable
time is a question of fact to be determined in each case.

(h) (1) This subsection does not apply to a consumer [secured]

transaction. Unless otherwise agreed, the contents of a

notification of disposition are sufficient if the notification (i)

describes rTeagsormabty tTdermtifies the debtor and the secured party,
(i1) describes the collateral that is the subject of the intended
disposition, (iii) states the method of intended disposition and
(iv) states the time and place of any public sale or the time after
which any other disposition is to be made, whether or not the
notification contains additional information.

(2) Whether a notification that lacks any of the
information set forth in paragraph (1) nevertheless is sufficient is
a question of fact to be determined in each case.

(3) No particular phrasing of the notification 1is

required. A notification substantially complying with the

requirements of this subsection is sufficient even though it

contains minor errors that are not seriously misleading.

(4) The following sample notification, when completed,

woutd contains sufficient information:
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Notification of Disposition of Collateral

Securedparty:

Mot img addressof secured partys

] ] . - Nl ]
LI SuoJeclt OL LIIC

TITternded dISpoS T CIoT:

m i | - -l i i | ] I
1T Ccolladterldl Wil DT Ul

Trrsert;——=s

'_-l
g
g
H-
=
(e

e titods
1 h 1 1
appricabties

ITTcense, etc

4

g

H
g

UorIc Sare;

. -l . ] -l |
L1 dppl1lCdD1IT]

ThedisposTtionr witt be made
Wl i M . N ul |
forTTowing time anmd prace:

fFor—disposttiom other

thram pubtic sats,

T apptricabte] Tire
dISpOSTtION Wittt DE made Sometime afters .
To: [Name of debtor or obligor to whom the

notification is sent]
From: [Name, address, and telephone number of secured
partvy]
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Name of Debtor(s) : [Include only if debtor(s) are not

an addressee]

[For a public disposition:]

We will sell Jor lease or license, as applicable] the

[describe collateral] [to the highest gualified bidder] in public

as follows:

Day and Date:

Time:

Place:

[For a private disposition:]

We will sell J[or lease or license, as applicable] the

[describe collaterall] privately sometime after [day and date]

[End of Sample]

(1) (1) This subsection applies to a consumer [secured]
transaction. A notification of disposition must contain the
following information: (i) the information specified in subsection

(h) (1), (ii) a description of any liability for a deficiency of the

person to which the notification is sent, (iii) the amount that must

be paid to the secured party in order to redeem (Section 9-506) the

obligation secured, (iv) the amount that must be paid to the secured

party in order to reinstate (Section 9-506) the obligation secured,

and (v) a telephone number or mailing address from which additional

information concerning the disposition and the obligation secured is
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available.

(2) No particular phrasing of the notification is

required. A notification substantially complying with the

requirements of this subsection is sufficient even though it

contains minor errors that are not seriously misleading.

(3) The following sample notification, when completed,

contains sufficient information:

Notice of Our Plan to Sell Property

To: [Name of debtor or obligor to whom the

notification is sent]

From: [Name, address, and telephone number of secured

partv]

Name of Debtor(s): [Include only if debtor(s) are not

an addressee]

[You] [name of obligor, if different] owe (S) us money on
a debt and [you have] [has] not paid it to us on time. We have
[vour] [the debtor's] [describe collaterall] because we took it

from [you] [the debtor] or [you] [the debtor] voluntarily gave it to

us. [You] [name of debtor, if different] agreed to let us do
that when [voul [name of obligor, if different] created the
debt.
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[For a public disposition:]
We plan to sell [or lease or license, as applicable] the

[describe collateral] [to the highest qgqualified bidder] in

public. The sale [or lease or license, as applicable] will be held

as follows:

Day and Date:

Time:

Place:

You can bring bidders to the sale if vou want.

[For a private disposition:]

We will sell J[or lease or license, as applicable] the

[describe collaterall] privately sometime after [day and date]

The money that we get from the sale [or lease or license, as

applicable] (after paving our costs) will be paid on the debt that

[vou]l [name of obligor, if different] owe (s) to us. [Include

the following sentence only if the addressee is obligated on the

secured debt.] IF WE GET LESS MONEY THAN YOU OWE, YOU WILL STILL

OWE US THE DIFFERENCE, and we may sue vou and take part of vyour

wages or other property. [Include the following sentence only if

the addressee is a debtor that has a property interest, other than

a security interest, in the collateral.] If we get more monevy than
[vou]l [name of obligor, if different] owe (s) to us, [yvou]
[name of obligor, if different] will get the extra money.
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You can stop the sale [and get] [and the debtor will get] the

property back. To do this, [vou] [name of obligor, if different]
_ must:
Pay us $ before the sale. That will pay off the
debt plus our costs and [You] [name of obligor, if
different] will not owe us any more money;

[add the following paragraph if applicable] OR

Pay us our costs of retaking the property, all regular payments

that are overdue, all late charges, and a security deposit.

That amount is now about $ , but that amount may
change. To learn the exact amount, call us at (telephone
number) .  You would have to make this payment by (date)

_ If you make the payment, [You] [name of obligor, if
different] will have to keep on making the rest of the
reqgular [monthly] payments. When [vou] [name of obligor, if
different] make[s] the rest of the regular payments [vou]
[name of obligor, if different] will get back the security

deposit of $

[End of Sample]

(1) This subsection applies to a consumer [secured]

transaction. TIf the debtor is entitled to a surplus or the debtor

or a consumer obligor is liable for a deficiency under subsection

(b) (3), before or when the secured party accounts to the debtor and

pays any surplus or first makes demand on the debtor or consumer

obligor for payment of the deficiency [or begins an action to

collect the deficiency] the secured party must send to the debtor
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and a consumer obligor a written notification containing:

(1) the amount of the surplus or deficiency, and

(2) a reasonable description of how the secured party

calculated the surplus or deficiency, including

(1) the amount of the obligation secured and its

components, such as the unpaid balance of principal or purchase

price, interest or other finance charges, additional charges (such

as delinguency, default, or deferral charges), and reasonable

expenses and attorneys' fees of the type described in Section 9-

504 (b) (1) (1), and

(1i) the amount of credits on the obligation secured

and their components, such as pavyvments, rebates, and proceeds of the

disposition of collateral.

No particular phrasing of the notification 1is required. A

notification substantially complying with the requirements of this

subsection is sufficient even though it contains minor errors that

are not seriously misleading.

(kT) A secured party's disposition of collateral after default
transfers to a transferee for value all of a the debtor's rights in
the collateral, discharges the security interest under which the

disposition is made and any subordinate security interest or lien

supordinate thereto [other than liens created pursuant to] [here
should be listed acts or statutes providing for liens, if any, that
are not to be discharged], and terminates any other interest
subordinate thereto. The transferee takes free of all such rights

and interests even though the secured party fails to comply with the
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requirements of this Part or of any judicial proceedings:

(1) in the case of a public sale, if the transferee (1)
has no knowledge of any defects in the sale, (ii) does not buy in
collusion with the secured party, other bidders, or the person
conducting the sale, and (iii) acts in good faith; or

(2) in any other case, 1if the transferee acts in good

faith.
If the transferee does not take free of such rights and interests
pursuant to clause (1) or (2) of this subsection, the transferee
takes the collateral subject to the debtor's rights in the
collateral and subject to any security interest under which the
disposition 1is made and any security interest, lien, or other
interest subordinate thereto. Except as provided to the contrary in
this subsection or elsewhere in this Article, the disposition does
not discharge any security interest or lien.

(L7) A person who 1s liable to a tie secured party under a
guaranty, indorsement, repurchase agreement or the like and whoT
(1) receives an assignment of a secured obligation from a secured
party,7—or (ii) receives a transfer of collateral from a secured
party and agrees to accept the rights and assume the duties of the
secured party,7or (iii) is subrogated to the rights of a secured
party has thereafter the rights and the duties of the secured party.
Such a subrogation, assignment, or transfer is not a disposition of
collateral under this Article and does not relieve the secured party
of its duties under this Article.

Summary of Changes from July 1994 Draft
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1. The Drafting Committee did not reach a consensus on whether
a secured party is entitled to sell collateral without preparation
or processing in all cases or whether preparation or processing is
required if it would not be commercially reasonable to omit it.
Accordingly, the draft replaces, in brackets, language deleted from
the first sentence of subsection (a) and inserts brackets around
clause (iv) in subsection (d). Also, as requested by the Drafting
Committee, we shall include in the Reporters' Explanatory Notes to
be submitted to NCCUSL an explanation of the proper role that the
price received for collateral in a disposition plays 1in the
determination of commercial reasonableness.

2. To reflect the lack of consensus in the Drafting Committee,
the draft replaces, 1in subsection (e), the previously deleted
requirement that enforcing secured parties notify other secured
parties of record (i.e., conduct searches) and the corresponding
safe harbor for secured parties who search but fail to get complete
search reports in a timely fashion. A new definition of
"notification date" at the beginning of subsection (e) makes the
provision somewhat more readable.

3. Subsection (f) conditions the effectiveness of a waiver by
a consumer debtor or consumer obligor on the secured party's proof
"by clear and convincing evidence that the signer understood and
expressly agreed to its terms." Similar provisions are contained in
other sections of Part 5. At the last Drafting Committee meeting we
were asked to consider whether it would be advisable to include in
the statute a safe-harbor form that would constitute clear and
convincing evidence. In part Dbecause the 1issue involves the
surrounding circumstances as well as the content of a writing, we
are inclined not to include a form in the statute.

4. Under this draft, a buyer of collateral may become a
"debtor." If so, should the original debtor (who created the
security interest but no longer has an interest in it) be entitled
to notification of an intended disposition? The bracketed language
in the first sentence of subsection (e) raises this issue. Whatever
conclusion the Drafting Committee reaches should also be reflected
in subsection (f).

5. Subsection (g) has been revised to provide a 21-day safe
harbor for timeliness of a notification in the case of consumer
[secured] transactions, while retaining the 10-day rule for other

transactions. As explained in the Explanatory Notes to the July
1994 Draft, the safe harbor works only if the manner of giving
notice is reasonable. Should this be made explicit in the statute?

Should the safe harbor be revised to protect notices actually
received, say, 5 (non-consumer) or 15 (consumer) days, before the
disposition.

6. The safe harbor form of notification of disposition in
subsection (h) has been entirely rewritten. A new subsection (1)
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provides special notification requirements for consumer [secured]
transactions and a special safe harbor form of notification in
"plain English."

7. The draft contains a new subsection (j), which requires a
secured party to notify consumer debtors and consumer obligors of
the method of calculating a surplus or deficiency. The notice must
be given when the secured party accounts to a debtor for a surplus
or first demands payment of a deficiency or brings an action to

collect a deficiency. The phrase, "or begins an action to collect
the deficiency" is bracketed because the concept may be included
within the phrase, "makes demand . . . for payment."

SECTION 9-504A. ADJUSTMENT AND LIMITATION OF DEFICIENCY CLAIMS IN
CONSUMER [SECURED] TRANSACTIONS.

(a) For purposes of this section "related person" means [to

come] .

(b) Except as otherwise provided in subsection (c¢), if (i) a

secured party in a consumer [secured] transaction disposes of

collateral [consisting of consumer goods] under Section 9-504 to a

purchaser who is a related person (the "initial disposition"), (ii)

during the XX-day period following the initial disposition the

purchaser or another related person first disposes of the collateral

to a purchaser that 1is not a related person (the "subseguent

disposition"), and (iii) the amount of the cash proceeds from the

subsequent disposition less the reasonable expenses of preparing for

disposition and disposing (the "subseguent net cash proceeds")

exceeds the amount of the cash proceeds from the initial disposition

less the expenses and attorneys' fees of the initial disposition

described 1in Section 9-504 (b) (1) (1) (the "initial net <cash

proceeds") by an amount in excess (the "net excess") of XX percent

(XX%) of the initial net cash proceeds, then the amount of a surplus

or deficiency under Section 9-504(b) (3) shall Dbe adjusted by
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crediting to the obligation secured an amount equal to the net

exXcess.

(c) Subsection (b) does not apply if (i) the initial

disposition was conducted by an independent agent or contractor and

(1i) the secured party did not know before the initial disposition

that a related party would be the purchaser or a prospective

purchaser.

(d) If, after default, (i) a secured party in a consumer

[secured] transaction takes possession of collateral consisting of

consumer goods and (ii) the amount owing on the obligation secured

by the collateral does not exceed $XX at the time of default,

neither a debtor nor a consumer obligor is liable to the secured

party for the unpaid balance of the obligation secured.

Summary of Changes from July 1994 Draft

1. This section is new. It addresses the situation in which
a secured party buys at its own sale (or sells to a related person)
and subsequently the secured party (or related person) sells the

collateral for a substantial profit. Under subsection (b), in a
consumer [secured] transaction a secured party that buys collateral
or sells collateral to a "related person" (to be defined if this

section remains) in a § 9-504 disposition must give the debtor or
obligor a credit if the secured party (or related person) then
resells the collateral within a specified number (to be determined)

of days. The rule applies only if the net subsequent resale price
exceeds the net initial sale price by at least a specified
percentage (to be determined). The credit is in the amount of the
excess.

2. Subsection (c) relieves the secured party from the

operation of subsection (b) when the initial purchase is fortuitous
and not controlled by the secured party.

3. Subsection (d) provides for the elimination of any
deficiency claim when a secured party takes possession of consumer
goods and the debt at the time of default does not exceed an amount
to be specified. We contemplate that this would be a fairly small
amount.
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SECTION 9-505. COMPULSORY DISPOSITION OF COLLATERAL; ACCEPTANCE OF
COLLATERAL IN FULL OR PARTIAL SATISFACTION AS DISCHARGE OF
OBLIGATION; COMPULSORY DISPOSITION OF COLLATERAL.

(a) In this Section, "proposal" means a written statement by a
secured party containing the terms on urder which the secured party
is willing to accept collateral in full or partial satisfaction of
the obligation it secures.

(b) A secured party may accept collateral in full or partial

satisfaction of the obligation it secures only if:

(1) the debtor consents to the acceptance pursuart—to
under subsection (c¢);

(2) the secured party does not receive, within the time
set forth in subsection (e), a written notification of objection to
the proposal from a person to whom the secured party was required to
send notification under subsection (f) or from any other person
holding an interest in the collateral subordinate to the security
interest that is the subject of the proposal; and

(3) in the case of [collateral that is consumer goods] [a

consumer [secured] transaction in which collateral is of a type in

which a security interest can be perfected by possession under

Section 9-305], the collateral is in the possession of the secured

party at the time the debtor consents to the acceptance.
A purported or apparent acceptance of collateral under this Section

is ineffective unless the secured party consents to the acceptance

in a signed writing or sends [written notification of] a proposal to

the debtor and the conditions of this subsection paragraptrtob)r are

met.
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(c) For purposes of this Section subsectiomr tb)y<tIr:

(1) the debtor consents to an acceptance of collateral in
partial satisfaction of the obligation it secures only if the debtor
agrees thereto in a signed writing after default; and

(2) the debtor consents to an acceptance of collateral in
full satisfaction of the obligation it secures only if:

(1) the debtor agrees thereto in a writing signed
wrrting after default; or

(ii) (x) the secured party sends to the debtor after

default [written notification of] a proposal that is unconditional

or subject only to a condition that collateral not in the possession

of the secured party be preserved or maintained wrrittemr motrIficatIon

of g i Irrevocabrel [UlConmdItIonal T pProposar to the deptor after
defautt;

(yv) in the proposal, the secured party proposes to
accept collateral in full satisfaction of the obligation it secures;
and

(z) the secured party does not receive a written

notification of objection from the debtor within 21 twermty—ore days
after the notification of the proposal is sent.

1

(T the cTtase of fcormsumer goods, a WILtIilg SIgrned Dy the

debtor—Ts Ineffective as the debtor s agreement ulider  SUDSEeCt IO

L AN L1\ L AN LN\ Lo\ | - ul - ul | ul
(T (L) or (T (2) () UlIfess tlIe SeCcured pdrty pProves Py Ccledar Jald

CONMVINTCINTg ©VIdence tiiat the debtor urderstood armd exXpressty agreed

to—Tts termss

(de) To be effective under subsection (b) (2), a notification of
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objection must be received by the secured party:
(1) in the case of a person to whom notification of the
proposal has been sent pursuant to subsection (f), within 21 twernty=

omre days after notification is sent to that person; and

(2) in other cases, within 21 twernty-ore days after the
last notification is sent pursuant to subsection (ef) or, if mo—such
a notification 1is not sent, before the debtor consents to the

acceptance under subsection (c).

(ef) Except in the case of [collateral that is consumer goods]

[a consumer [secured] transaction], a secured party who wishes to

accept collateral in full or partial satisfaction of the obligation
it secures shall send written notification of its proposal to:

(1) any person from whom the secured party has received,
before the debtor consented to the acceptance, written notification
of a claim of an interest in the collateral;

(2) any other secured party or lien holder who, [20] days
before the debtor consented to the acceptance, held a security
interest in or lien on the collateral perfected [or evidenced] by
the filing of a financing statement that (i) 1identified the
collateral, (ii) was indexed under the debtor's name as of that
date, and (iii) was filed in the proper office or offices in which
to file a financing statement against the debtor covering the
collateral as of that date (Sections 9-103 and 9-401); and

(3) to any other secured party [or lien holder] who, [20]
days before the debtor consented to the acceptance, held a security

interest in [or lien on] the collateral perfected [or evidenced] by
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compliance with a statute or treaty described in Section 9-302(3).
In addition to sending notification to the persons specified in the
preceding sentence, 1in all cases a secured party who wishes to
accept collateral in partial satisfaction of the obligation it

secures shall send written notification of its proposal to any

affected obligor who ttas o rIghtof recourse agalillst the debtor with

H

TESpECT to the obIiTgatIonr Secured by the cTortatera
(fg) A secured party's acceptance of collateral in full or

partial satisfaction of the obligation it secures:

(1) discharges the obligation to the extent consented to
by the debtor;

(2) transfers to the secured party all of the debtor's
rights in the collateral;

(3) discharges the security interest that is the subject

of the debtor's consent and any subordinate security interest or

lien subordimate thereto; and

(4) terminates any other subordinate interest subordimate

threreto.

A subordinate interest is discharged or terminated regardless of
whether the secured party is required to send, or does send,
notification to the holder thereof; however, any person to whom the

secured party was required to send, but did not send, notification

has the remedy provided by subsectiomr tb)y—of Section 9-507(b) .

(ght) A consumer obligor may waive the right to notification or

the right to object to a proposal only by signing a statement to

that effect after default. &Anmy suchrsIgned statement TIs Ineffective
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IS g WalIVET UIIIEeSS CIE SECUred party ProOveES Dy CIledr daIrid CTOIVIITCITTY

EvIdernce that the SIgner urderstood armd exXpressty agreed to TtS

terms

(ht) If the debtor has paid fsixtyt 60 per—cert percent of the

tcash pricet—TtobtItgatiomr secured in the case of a fpurchase moneyt

security interest in consumer goods for fTsixtyt 60 percent per—cert

of the principal amount of the obligation secured toamr in the case

of another security interest 1in consumer goodst, and has not

consented to an acceptance, a secured party who has taken possession

of collateral must dispose of the collateral under Section 9-504
within Fmimetyt 90 days after taking possession or within any

extended period to which the debtor has agreed by signing a

statement to that effect after default. Amny sucir sIgned statemerrt

by —thedebtor—Ts Ineffective to extermrd the frinety—day perriod

UITIess the Secured party Proves Dy Cledr ard COnvINCITg EVITOeITE

that—the sTIgnmer urderstood amd exXpressty agreed to Tts terms:

(1) For purposes of this Section:

(1) "standardized <collateral" means goods, including

certain motor vehicles and boats, that are manufactured and sold as

a standardized model, if

(1) the retail cash price of the goods, when new,

exceeded $XX, and

(1i) the goods are the subiject of a qualified report;

(2) a "qualified report" means one of a series of

published reports of retail values and trade-in values (or wholesale

values) for a type of used goods, if the reports
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(1) are based on data for actual retail sales prices

and trade-in credits (or wholesale prices),

(1i) are widely circulated and commonly relied upon

in established wholesale and retail markets, and

(1ii) are published not less frequently than

[quarterly] [monthlvy]; and

(3) the "minimum collateral wvalue" of an item of

standardized collateral is an amount equal to one-half the sum of

(x) an amount equal to the trade-in value (or wholesale price) for

the item as reported in the most recent qualified report (or the

average trade-value (or wholesale price), if more than one trade-in

value (or wholesale price) is reported) and (y) an amount equal to

the retail wvalue for the item as reported in the most recent

qualified report (or the average retail wvalue, if more than one

retail value is reported).

[(]) In a consumer [secured] transaction a secured party may

accept collateral other than standardized collateral only in full

satisfaction, and not in partial satisfaction, of the obligation is

secures. ]

[ (k) A secured party in a consumer [secured] transaction may

accept standardized collateral in partial satisfaction of the

obligation it secures only if:

(1) the amount of the obligation that is satisfied equals

or exceeds the minimum collateral wvalue of the standardized

collateral; or

(2) the amount of the obligation that is satisfied is less
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than the minimum collateral value of the standardized collateral and

the debtor and any affected obligor agree in good faith J[and in

writing] that the wvalue of the collateral has been materially

reduced by damage, neglect, or unreasonable care or use.]

(1) In the case of [collateral that is consumer goods] J[a

consumer [secured] transaction], a writing signed by the debtor or

a consumer obligor is ineffective as the agreement of the debtor or

consumer obligor under subsection (c) (1), (¢)(2)(i), (e) (g), (),

or (k) (2) unless the secured party proves by clear and convincing

evidence that the debtor or consumer obligor understood and

expressly agreed to its terms.

Summary of Changes from July 1994 Draft

1. Most references to "consumer goods" have been supplemented
with a bracketed, alternative reference to a "consumer [secured]
transaction.”" Limitations of the operation of certain provisions to
consumer goods may be unnecessary.

2. Several consumer protection advocates on the Task Force
have expressed concern about partial strict foreclosures in consumer
transactions. To highlight this issue, new subsection (j) of the
draft adds a prohibition of partial strict foreclosure in consumer
[secured] transactions. New subsection (k) contains an exception,
under which partial strict foreclosure may be available for
standardized collateral (such as cars) covered by qualified reports

(such as "bluebooks"). (The new rule was inspired in part by a
Connecticut statute, Conn. Gen. Stat. § 42-98(f) (see Tab 7 of the
Consumer Issues Notebook).) Subsection (k) (1) permits partial

strict foreclosure for standardized collateral only if the debt
satisfied thereby is not less than the average of the retail and
wholesale values as reported in the qualified report. Subsection
(k) (2) permits partial strict foreclosure when the parties agree
that the collateral is worth less because of damage, misuse, or the
like.

3. The special requirements regarding the effectiveness of a
consumer debtor or obligor's agreement have been consolidated in
subsection (1). The Drafting Committee may wish to consider whether
a single provision governing all such agreements in Part 5 (i.e.,
those in this section as well as in §S 9-504 and 9-506) would be
appropriate. Because the issue of effectiveness would arise in
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litigation, § 9-507 might be the appropriate location for such a
provision.

4. The time when a debtor consents to a strict foreclosure is
significant in several circumstances under § 9-505. See subsections
(b) (1), (b)(3), (c) (1), (d)(2), (e) (1), (2), and (3). We propose to
point out in the Explanatory Notes that the official comments should
explain that, for purposes of determining the time of consent under
this section, a debtor's conditional consent constitutes consent.

SECTION 9-506. DEBTOR'S RIGHT TO REDEEM COLLATERAL; REINSTATEMENT OF
OBLIGATION SECURED WITHOUT ACCELERATION.

(a) At any time before the secured party has collected
collateral under Section 9-502, disposed of collateral or entered
into a contract for its disposition under Section 9-504, or accepted
collateral in full or partial satisfaction of the obligation it

secures under Section 9-505, the debtor, any affected obligor who

tas—a rIght—of recourse against Chle deptor withn respect to the

OoITgatIonr Secured py the cortaterat, any other secured party or
lien holder, or any other person having an interest in the
collateral may redeem the collateral by tendering fulfillment of all
obligations secured by the collateral as well as the reasonable

expenses and attorneys' fees of the type described in Section 9-

504 (b) (1) (i) Trcurred by the —Secured party LI COrtectIing  tihe

dITTg armrd preparing thie cottiaterar for

H

Corrateral, 1T retaking, 110

GISpOSTtIOn, 1T arralging for the saie, and to the extert provided

T e  agreement ard IOt proniprted Py Taw, LI  IEdsOapie

gttormeys T fees arrd Tegat EXPeErrsSeEsS 1NCUrred oy the secured party.

(b) This subsection applies to a consumer [secured]

transaction.

(1) A debtor that has a property interest, other than a
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security interest, in the collateral or an affected obligor that is

a consumer obligor may cure a default consisting only of the failure

to make a required payment and may reinstate the secured obligation

without acceleration by tendering

(1) the unpaid amount of the secured obligation due

at the time of tender, without acceleration, including delinguency,

default, or deferral charges, and reasonable expenses and attorneys'

fees of the type described in Section 9-504(b) (1) (i), and

(1ii) a performance deposit in the amount of (i) XX

regularly scheduled instalment payments (or minimum pavyments, if

there are no reqularly scheduled instalment payments), or (ii) XX

percent of the total unpaid secured obligation, whichever is less.

(2) Tender of payment under paragraph (1) is ineffective

to cure a default or reinstate the secured obligation unless made

(1) within 21 days after the secured party sends a

notification of disposition under Section 9-504(e) to the debtor and

any consumer obligor that is an affected obligor, or

(1i) before the secured party has disposed of

collateral or entered into a contract for its disposition under

Section 9-504 or accepted collateral in full or partial satisfaction

of the obligation it secures under Section 9-505,

whichever is later.

(3) Tender of pavment under subsection (1) restores to the

debtor and a consumer obligor that is an affected obligor their

respective rights as 1f the default had not occurred and all

payments had been made when scheduled, including the debtor's right,
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if any, to possess the collateral. Promptly upon the tender, the

secured party shall take all steps necessary to cause any judicial

process affecting the collateral to be vacated and any pending

action based on the default to be dismissed.

(4) A secured obligation may Dbe reinstated under

subsection (1) only once during any XX-month period.

(cb) A debtor that who has a property interest, other than a
security interest, in the collateral or a consumer obligor may waive

the right to redeem the collateral (subsection paragraptt (a)) r

reinstate a secured obligation (subsection (b)) only by signing a

statement to that effect after default. In the case of [collateral

that is fconsumer goods] [a consumer [secured] transaction], =y

sucttr a signed statement 1s ineffective as a waiver unless the
secured party proves by clear and convincing evidence that the
signer understood and expressly agreed to its terms.

Summary of Changes from July 1994 Draft

New subsection (b) of the draft provides a right of
reinstatement for consumer debtors and consumer obligors. The
provision derives from several sources, including the Wisconsin
Consumer Act (Wis. Stat. § 425.208) and UCCC § 5.111. Under
subsection (b) the debtor could reinstate the debt and cure a
payment default (but not other defaults) by tendering all past due
amounts (including late charges) without acceleration plus a
performance deposit in the amount of the lesser of XX scheduled
payments or XX percent of the secured obligation. (We borrowed the
performance deposit idea from Wisconsin.) The tender must be made
within 21 days following a notice of disposition or before
disposition (or contract for disposition) or retention under § 9-
505, whichever 1is later. A debtor or obligor may use this
reinstatement right only one time during a specific period (to be
determined) .

SECTION 9-507. SECURED PARTY'S FAILURE TO COMPLY WITH THIS PART.
(a) If it 1is established that a the secured party is not
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proceeding 1in accordance with the provisions of this Part,
collection, enforcement, or disposition of collateral may be ordered
or restrained on appropriate terms and conditions.

(b) A Tte secured party is liable for damages in the amount of

any loss caused by a failure to comply with the—provistoms—of this

Part. A TFhe debtor, any affected obligor who teas o right——of

TECOUTISE dagdlillsSt the depbtor Wit respect o the obtigationr secured

by —the—Tottaterat, or any person who, at the time of the failure,

held an interest in the collateral has a right to recover damages

for its loss under this subsection. A s—Hhowever;—a debtor whose

deficiency is eliminated pursuant to subsection (c¢) (3) may recover

damages for the loss of any surplus, but a debtor or consumer

obligor whose deficiency 1s eliminated or reduced pursuant to

subsection (c) (3)t2ytIy—or—<tIfIf)y may not otherwise recover damages

under this subsection [for noncompliance with Section 9-502, 9-504,

or 9-505].
(c) (1) This subsection applies to actions in which the amount
of a deficiency or surplus is in issue.

(2%) The secured party need not establish compliance with

threprovistons of this Part unless the debtor or obligor places the
secured party's compliance in issue, in which case the secured party
has the burden of establishing that the collection, enforcement, or
disposition was conducted in accordance with the provisions of this
Part.

(32) Whermrthe If a secured party fails to meet the burden

of establishing that the collection, enforcement, or disposition was
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conducted in accordance with threprovistomrsof this Part:

(1) in the case of a consumer [secured] transaction

TINSERT=—see &ttachmerntt, [for which no other collateral remains to

secure the obligation,] neither a +the debtor nor any consumer

obligor who is an affected obligor is liable for a deficiency; and

(ii) in other cases, a the debtor's or obligor's
liability for a deficiency is limited to any amount by which the sum

of the secured obligation, expenses, and attorneys' fees;—=amd

Secured obITgatIon (subsectrions (o)t armad (T ot Section 9-

504 (b) (1) and (2)) exceeds the greater of (x) the actual proceeds of

the collection, enforcement or disposition and (y) the amount of

proceeds that would have been realized had the noncomplying secured

party proceeded in accordance with the—provistoms—of this Part;

however, the amount referred to in clause (y) 1is presumed to De

equal to the sum of the secured obligation, expenses, and attorneys'

1

feesTamd—securedobitTgation (Subsectiornrs (b (I amd (T)—of Section

9-504 (b) (1) and (2))7 unless the secured party meets the burden of

establishing that the amount referred to in clause (y) is less than

that sum[, and, in the case of a consumer [secured] transaction

TINSERT=—=see&ttachmernt], any liability is not a personal liability
of a thre debtor or obligor but can be satisfied only by enforcing a
security interest or other consensual lien against property securing
the obligation].

T(dbb) (1) This subsection applies only in the case of a

consumer [secured] transaction TINSERT==see AttachmertT.

(2) A Thre debtor that has a property interest, other than
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a security interest, has a right to recover from a secured party who

fails to comply with theprovistomrs of this Part an amount equal to

[the credit service charge plus temper——cent 10 percent of the

principal amount of the debt or the time price differential plus 10

percent per—cent of the cash price] less the sum of (i) any amount

by which the debtor's [personal] 1liability for a deficiency is

eliminated or reduced under subsection (c¢) and (ii) any amount for

which the secured party is liable under subsection (b). amoumrt—of

Ty damages EeCOVEIrdotre UIder SUDoSection (o)~ The—Tecovery of =

debtor—whose deficiency IS  ellimilgted Or  reduced pursudirt —to

N

SubsectIor (T (2 (I or (ITI) Shatl e ITImited to the amourrt oy Wiricr

the—amount—otherwise recoverapre WIder TS paragrapil EXCeEeds tie

L .

amouUnTt Of the personar tiabitrity that IS etiminated or reduced urmder

ul N A WY A W WY AL N Lo N\
SUOSECtCIOIT (C)(2) () Oor (ITI)-

3 il

IS the burdernr of estabrTshing the

(3 The securedparty

—

aMoUTt Of gy ITImMItatIonr O the deptor S reCcoveEry Ullder SUDSECtION
2=

(ed) The fact that a greater amount could have been obtained by
a collection, enforcement, or disposition at a different time or in
a different method from that selected by the secured party is not of
itself sufficient to preclude the secured party from establishing
that the collection, enforcement, or disposition was made 1in a
commercially reasonable manner.

(fe) A disposition of collateral is made in a commercially
reasonable manner if the disposition is made:

(1) in the wusual manner on T any recognized market
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therefor,

(2) at the price current in any such market at the time of
the disposition, or

(3) otherwise in conformity with reasonable commercial
practices among dealers in the type of property that was the subject
of the disposition.

(gf) A collection, enforcement or disposition that has been
approved in any Jjudicial proceeding or by any bona fide creditors'
committee or representative of creditors is commercially reasonable,
but this sentence does not indicate that any such approval must be
obtained in any case nor does it indicate that any disposition not
so approved is not commercially reasonable.

(hg) In the case of a consumer [secured] transaction TINSERT——

see attachmerntT, if the secured party's compliance with this Part is
placed in issue in an action, the court shall award to a the

prevailing consumer debtor or consumer obligor party on that issue

the costs of the action and reasonable attorneys' fees to—the

gttormeys for that party their reasornapte fees. [In determining the
attorneys' fees, the amount of the recovery on behalf of the
prevailing party is not a controlling factor.]

Summary of Changes from July 1994 Draft

1. The draft now makes clear in subsection (b) what we had
intended in the July 1994 Draft--that a debtor whose deficiency is
reduced or eliminated can pursue a claim for a surplus.

2. Past discussions about the relationship between the
"absolute bar" and "rebuttable presumption” rules of subsection (c)
and the general right to recover for loss have focused on
noncompliance that results in an unnecessarily low realization from
collection, enforcement, or disposition of the collateral.
Arguably, other kinds of noncompliance, such as a repossession that
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breaches the peace or is not authorized by § 9-503 or by agreement,
should not be affected by the rules of subsection (c). The new
bracketed language at the end of subsection (b) raises the question
whether a reduction in the amount of a deficiency should be credited
against loss that is unrelated to the amount realized. A related
question that the Drafting Committee may wish to consider is whether
there are some types of noncompliance (e.g., wrongful repossession)
that should not affect the deficiency.

3. In accordance with the Drafting Committee's discussions,
the draft changes the "rebuttable presumption" rule (subsection
(c) (3) (i1)) from one under which the secured party may rebut the

presumption by meeting the burden of going forward to one under the
secured party may rebut only by meeting the burden of persuasion.

4., The draft places square brackets in subsection (c) (3) (1)
and (ii) to note the gquestion whether a noncomplying secured party
in a consumer [secured] transaction should, nevertheless, retain the
right to pursue remaining collateral on a nonrecourse basis.

5. Subsection (d) (formerly, (bb)) has been revised to clarify
the relationship among the statutory minimum recovery (subsection
(d)), the general damage rules (subsection (b)), and the deficiency

rules (subsection (c))). It now provides that the amount by which
the deficiency is reduced or eliminated under subsection (c) and the
amount of any other damages recoverable under subsection (b) (e.g.,

any surplus to which the debtor would have been entitled had the
secured party complied with Part 5) are both to be credited against
the minimum recovery.

6. Subsection (h) provides that a prevailing consumer in an

action is entitled to attorneys' fees. It leaves a secured party's
attorney's fees to agreement and other law.
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APPENDIX

EXCERPT FROM
UNIFORM CONSUMER CREDIT CODE (1974)

SECTION 5.108. [Unconscionability; Inducement by Unconscionable
Conduct; Unconscionable Debt Collection]

(1) With respect to a transaction that is, gives rise to, or
leads the debtor to believe will give rise to, a consumer credit
transaction, i1f the court as a matter of law finds:

(a) the agreement or transaction to have been
unconscionable at the time it was made, or to have been induced by
unconscionable conduct, the court may refuse to enforce the
agreement; or

(b) any term or part of the agreement or transaction to
have been unconscionable at the time it was made, the court may
refuse to enforce the agreement, enforce the remainder of the
agreement without the unconscionable term or part, or so limit the
application of any unconscionable term or part as to avoid any
unconscionable result.

(2) With respect to a consumer credit transaction, if the
court as a matter of law finds that a person has engaged in, 1is
engaging in, or is likely to engage in unconscionable conduct in
collecting a debt arising from that transaction, the court may
grant an injunction and award the consumer any actual damages he
has sustained.

(3) If it is claimed or appears to the court that the
agreement or transaction or any term or part thereof may be

-96-



unconscionable, or that a person has engaged in, is engaging in,
or is likely to engage in unconscionable conduct in collecting a
debt, the parties shall be afforded a reasonable opportunity to
present evidence as to the setting, purpose, and effect of the
agreement or transaction or term or part thereof, or of the
conduct, to aid the court in making the determination.

(4) In applying subsection (1), consideration shall be given
to each of the following factors, among others, as applicable:

(a) belief by the seller, lessor, or lender at the time
a transaction is entered into that there is no reasonable
probability of payment in full of the obligation by the consumer
or debtor;

(b) in the case of a consumer credit sale or consumer
lease, knowledge by the seller or lessor at the time of the sale
or lease of the inability of the consumer to receive substantial
benefits from the property or services sold or leased;

(c) in the case of a consumer credit sale or consumer
lease, gross disparity between the price of the property or
services sold or leased and the value of the property or services
measured by the price at which similar property or services are
readily obtainable in credit transactions by like consumers;

(d) the fact that the creditor contracted for or
received separate charges for insurance with respect to a consumer
credit sale or consumer loan with the effect of making the sale or

loan, considered as a whole, unconscionable; and
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(e) the fact that the seller, lessor, or lender has
knowingly taken advantage of the inability of the consumer or
debtor reasonably to protect his interests by reason of physical
or mental infirmities, ignorance, illiteracy, inability to
understand the language of the agreement, or similar factors.

(5) In applying subsection (2), consideration shall be given
to each of the following factors, among others, as applicable:

(a) using or threatening to use force, violence, or
criminal prosecution against the consumer or members of his
family;

(b) communicating with the consumer or a member of his
family at frequent intervals or at unusual hours or under other
circumstances so that it is a reasonable inference that the
primary purpose of the communication was to harass the consumer;

(c) using fraudulent, deceptive, or misleading
representations such as a communication which simulates legal
process or which gives the appearance of being authorized, issued,
or approved by a government, governmental agency, or attorney at
law when it is not, or threatening or attempting to enforce a
right with knowledge or reason to know that the right does not
exist;

(d) causing or threatening to cause injury to the
consumer's reputation or economic status by disclosing information
affecting the consumer's reputation for credit-worthiness with
knowledge or reason to know that the information is false;

communicating with the consumer's employer before obtaining a
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final judgment against the consumer, except as permitted by
statute or to verify the consumer's employment; disclosing to a
person, with knowledge or reason to know that the person does not
have a legitimate business need for the information, or in any way
prohibited by statute, information affecting the consumer's credit
or other reputation; or disclosing information concerning the
existence of a debt known to be disputed by the consumer without
disclosing that fact; and

(e) engaging in conduct with knowledge that like conduct
has been restrained or enjoined by a court in a civil action by
the Administrator against any person pursuant to the provisions on
injunctions against fraudulent or unconscionable agreements or
conduct (Section 6.111).

(6) If in an action in which unconscionability is claimed the
court finds unconscionability pursuant to subsection (1) or (2),
the court shall award reasonable fees to the attorney for the
consumer or debtor. If the court does not find unconscionability
and the consumer or debtor claiming unconscionability has brought
or maintained an action he knew to be groundless, the court shall
award reasonable fees to the attorney for the party against whom
the claim is made. 1In determining attorney's fees, the amount of
the recovery on behalf of the consumer is not controlling.

(7) The remedies of this section are in addition to remedies
otherwise available for the same conduct under law other than this

Act, but double recovery of actual damages may not be had.
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(8) For the purpose of this section, a charge or practice
expressly permitted by this Act is not in itself unconscionable.
COMMENT

1. Subsections (1) and (3) are derived in significant part
from UCC Section 2-302. Subsection (1), as does UCC Section
2-302, provides that a court can refuse to enforce or can adjust
an agreement or part of an agreement that was unconscionable on
its face at the time it was made. However, many agreements are
not in and of themselves unconscionable according to their terms,
but they would never have been entered into by a consumer if
unconscionable means had not been employed to induce the consumer
to agree to the contract. It would be a frustration of the policy
against unconscionable contracts for a creditor to be able to
utilize unconscionable acts or practices to obtain an agreement.
Consequently subsection (1) also gives to the court the power to
refuse to enforce an agreement if it finds as a matter of law that
it was induced by unconscionable conduct. Finally, subsection (1)
includes provisions for court determination of unconscionability
in a transaction that a consumer is led to believe will give rise
to a consumer credit transaction so that, for example, a seller
cannot bind the consumer to a short term sale contract payable in
a lump sum on the assurance the seller will secure financing for
the consumer, and then inform the consumer financing is
unavailable and keep the downpayment or goods traded in as a
penalty for non-payment.

In subsection (3) the omission of the adjective "commercial"
found in UCC Section 2-302 from the provision concerning the
presentation of evidence as to the conduct's or contract's
"setting, purpose, and effect" is deliberate. Unlike the UCC,
this section is concerned only with transactions involving
consumers, and the relevant standard of conduct for purposes of
this section is not that which might be acceptable as between
knowledgeable merchants but rather that which measures acceptable
conduct on the part of a businessman toward a consumer.

2. Subsection (2) provides a consumer remedy for
unconscionable conduct in the collection of consumer credit debts.
In recent years, there has been much legislative activity in this
area. In subjecting this type of creditor conduct to the concept
of unconscionability, this section provides a more flexible device
for halting multifarious activities than the specific and somewhat
rigid treatment contained in other legislation, and follows the
lead of Section 6.111 of this Act which affords the Administrator
the means to deal with this type of practice. 1Indeed this section
considered as a whole confers on the consumer the ability to
obtain relief in basically the same situations the Administrator
is authorized to seek relief under Section 6.111, although not
necessarily under the same conditions, e.g., no course of conduct
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is required. The section is not exclusive, however; subsection
(7) stipulates that the remedies of this section are in addition
to remedies otherwise available for the same conduct under law
other than this Act so as to preserve, for example, the developing
remedy for abusive debt collection in tort.

3. This section is intended to make it possible for the
courts to police conduct which is, and contracts or clauses which
are found to be unconscionable. The basic test is whether, in the
light of the background and setting of the market, the needs of
the particular trade or case, and the condition of the particular
parties to the conduct or contract, the conduct involved is, or
the contract or clauses involved are so one-sided as to be
unconscionable under the circumstances existing at the time the
conduct occurs or 1is threatened or at the time of the making of
the contract. The principle is one of the prevention of
oppression and unfair surprise and not the disturbance of
reasonable allocation of risks or reasonable advantage because of
superior bargaining power or position. The particular facts
involved in each case are of utmost importance since certain
conduct, contracts or contractual provisions may be unconscionable
in some situations but not in others. The following cases
illustrate prior application of the doctrine of unconscionability:
Williams v. Walker-Thomas Furn. Co., 350 F.2d 445, 121

U.S.App.D.C. 315 (1965); American Home Improvement, Inc. v.
MacIver, 105 N.H. 435, 201 A.2d 886 (1964); Ellsworth Dobbs, Inc.
v. Johnson, 50 N.J. 528, 236 A.2d 843 (1967); Unico v. Owen, 50
N.J. 101, 232 A.2d 405 (1967); Henningsen v. Bloomfield Motors,
Inc., 32 N.J. 358, 161 A.2d 69 (1960); Frostifresh Corp. v.

Reynoso, 54 Misc.2d 119, 281 N.Y.S.2d 964 (Sup.Ct., App.Term, 2d
Dept.1967), rev'g in part 52 Misc.2d 26, 274 N.Y.S.2d 757 (Nassau
Co.1966) .

4. Subsections (4) and (5) list a number of specific factors
to be considered on the issue of unconscionability. It is
impossible to anticipate all of the factors and considerations
which may support a conclusion of unconscionability in a given
instance so the listing is not exclusive. The following are
illustrative of individual transactions which would entitle a
consumer to relief under this section:

Under subsection (4) (a), a sale of goods to a low income
consumer without expectation of payment but with the expectation
of repossessing the goods sold and reselling them at a profit;

Under subsection (4) (b), a sale to a Spanish speaking
laborer-bachelor of an English language encyclopedia set, or the
sale of two expensive vacuum cleaners to two poor families sharing
the same apartment and one rug;

Under subsection (4) (c), a home solicitation sale of a set of
cookware or flatware to a housewife for $375 in an area where a
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set of comparable quality is readily available on credit in stores
for $125 or less;

Under subsection (4) (e), a sale of goods on terms known by
the seller to be disadvantageous to the consumer where the written
agreement is in English, the consumer is literate only in Spanish,
the transaction was negotiated orally in Spanish by the seller's
salesman, and the written agreement was neither translated nor
explained to the consumer, but the mere fact a consumer has little
education and cannot read or write and must sign with an "X" is
not itself determinative of unconscionability;

Under subsection (5) (a) and (c), threatening that the
creditor will have the consumer thrown in jail and her welfare
checks stopped if the debt is not paid.

5. Since the remedies of this section are non-monetary in
nature except for the ability to recover actual damages for
unconscionable debt collection, subsection (6) authorizes an award
of reasonable attorneys fees to the successful consumer or debtor.
However, to discourage litigation seeking exculpation from merely
bad bargains, provision is also made for recovery by a creditor if
the court does not find unconscionability and the consumer's or
debtor's action was known by the consumer or debtor to be
groundless.

6. Subsection (8) prohibits a finding that a charge or
practice expressly permitted by this Act is in itself
unconscionable. However, even though a practice or charge is
authorized by this Act, the totality of a particular creditor's
conduct may show that the practice or charge is part of
unconscionable conduct. Therefore, in determining
unconscionability, the creditor's total conduct, including that
part of his conduct which is in accordance with the provisions of
this Act, may be considered.
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