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1

PROPOSED PREFATORY NOTE1

Article 7 is the last of the articles of the Uniform Commercial Code to be revised during2
the preceding decade.  The genesis of this project is twofold:  to provide a framework for the3
further development of electronic documents of title and to update the article for modern times in4
light of state, federal and international developments.  Each section has been reviewed to5
determine its suitability given modern practice, the need for  medium and gender neutrality, and6
modern statutory drafting.7

To provide for electronic documents of title, several definitions in Article 1 were revised8
including “bearer,” “bill of lading,” “delivery,”  “document of title,” “holder,” and “warehouse9
receipt.”  The concept of an electronic document of title was to allow for commercial practice to10
determine what records issued by bailees are “in the regular course of business or financing” are11
“treated as adequately evidencing that the person in possession or  control of the record is entitled12
to receive, control, hold, and dispose of the record and the goods the record covers.”  Rev.13
Section 1-201(b)(16).  Such records in electronic form are electronic documents of title and in14
tangible form are tangible documents of title.  Conforming amendments to other Articles of the15
UCC are also necessary to fully integrate electronic documents of title into the UCC. 16
Conforming amendments to other Articles of the UCC  are contained in Appendix I and17
conforming amendments to other uniform acts are contained in Appendix II. 18

Key to the integration of the electronic document of title scheme is the concept of19
“control” defined in Section 7-106.  This definition is  adapted from the Uniform Electronic20
Transactions Act § 16 on Transferrable Records and from Uniform Commercial Code § 9-10521
concerning control of electronic chattel paper.  Control of an electronic document of title is the22
conceptual equivalent to possession and indorsement of a tangible document of title.  Of equal23
importance is the acknowledgment that parties may desire to substitute an electronic document of24
title for an already-issued paper document and vice versa.  Section 7-105 sets forth the minimum25
requirements that need to be fulfilled in order to give effect to the converted document.  To the26
extent possible, the rules for electronic documents of title are the same or as similar as possible27
to the rules for tangible documents of title.  If a rule is meant to be limited to one medium or the28
other, that is clearly stated.  Rules that  reference documents of title, warehouse receipts, or bills29
of lading without a designation to “electronic” or “tangible” apply to documents of title in either30
medium.  As with tangible negotiable  documents of title, electronic negotiable documents of31
title may be negotiated and duly negotiated.  Section 7-501.32

Other changes that have been made are:33
1.  New definitions of “carrier,” “good faith,” “record”, “sign” and “shipper” in Section 7-34

102.35
2.  Deletion of references to tariffs or filed classifications given the deregulation of the36

affected industries.  See e.g. section 7-103 and 7-309, 37
3.  Clarifying the rules regarding when a document is nonnegotiable.  Section 7-104.38
4.  Making clear when rules apply just to warehouse receipts or bills of lading, thus39

eliminating the need for former section 7-105.40
5.   Clarifying that particular terms need not be included in order to have a valid41

warehouse receipt.  Section 7-202.42
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6.  Broadening the ability of the warehouse to make an effective limitation of liability in1
its warehouse receipt or storage agreement in accord with commercial practice.  Section 7-204.2

7.  Allowing a warehouse to have a lien on goods covered by a storage agreement and3
clarifying the priority rules regarding the claim of a warehouse lien as against other interests. 4
Section 7-209.5

8.  Conforming language usage to modern shipping practice.  Sections 7-301 and 7-302.6
9.  Clarifying the extent of the carrier’s lien.  Section 7-307.7
10.  Adding references to Article 2A when appropriate.  See e.g. Sections 7-503, 7-504,8

7-509.9
11.  Clarifying that the warranty made by negotiation or delivery of a document of title10

should apply only in the case of a voluntary transfer of possession or control.  Section 7-507.11
12.  Providing greater flexibility to a court regarding adequate protection against loss12

when ordering delivery of the goods or issuance of a substitute document.  Section 7-601.13
13.  Providing conforming amendments to the other Articles of the Uniform Commercial14

Code to accommodate electronic documents of title.15
16

Legislative Note:  All cross-references in this draft to Article 1 are to Revised Article 1 (2001). 17
In the event a state has not enacted Revised Article 1, the cross-references should be changed to18
refer to the relevant sections in former Article 1.19
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PART 1.1

GENERAL2

SECTION 7-101. SHORT TITLE.  This article may be cited as Uniform Commercial3

Code-Documents of Title.4

PRELIMINARY COMMENT5

Prior Uniform Statutory Provision:  Former Section 7-101.6
7

Chang es:  Revised fo r style only.8
9

This Article is a revision of the 1962 Official Text with Comments as amended since 1962.  The 196210
Official Text was a consolidation and revision of the Uniform Warehouse Receipts Act and the Uniform Bills of11
Lading Act, and embraced the provisions of the Uniform Sales Act relating to negotiation of documents of title.12

This Article  does not c ontain the sub stantive crimina l provisions fo und in the U niform W arehouse  Receipts13
and Bills of Lading Acts.  These criminal provisions are inappropriate to a Commercial Code, and for the most part14
duplicate portions of the ordinary criminal law relating to frauds. This revision deletes the former Section 7-105 that15
provided that courts could apply a rule from Parts 2 and 3 by analogy to a situation not explicitly covered in the16
provisions on warehouse receipts or bills of lading when it was appropriate.  This is, of course, an unexceptional17
proposition and need not be stated explicitly in the statute.  Thus former Section 7-105 has been deleted.  Whether18
applying a rule by analogy to a situation is appropriate depends upon the facts of each case.19

The Ar ticle does no t attempt to de fine the tort liability of b ailees, excep t to hold certa in classes of ba ilees to20
a minimum standard of reasonable care. For important classes of bailees, liabilities in case of loss, damages or21
destruction, as well as other legal questions associated with particular documents of title, are governed by federal22
statutes, internation al treaties, and in so me cases re gulatory state law s, which super sede the pr ovisions of this A rticle23
in case of inconsistency.  See Section 7-103.24

SECTION 7-102. DEFINITIONS AND INDEX OF DEFINITIONS.25

(a) In this article, unless the context otherwise requires:26

(1) "Bailee" means a person that by a warehouse receipt, bill of lading, or other27

document of title acknowledges possession of goods and contracts to deliver them.28

(2) “Carrier” means a person that issues a bill of lading.29

(3) "Consignee" means a person named in a bill of lading to which or to whose30

order the bill promises delivery.31

(4) "Consignor" means a person named in a bill of lading as the person from32

which the goods have been received for shipment.33
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(5) "Delivery order" means a record that contains an order to deliver goods1

directed to a warehouse, carrier, or other person that in the ordinary course of business issues2

warehouse receipts or bills of lading.3

(6) “Good faith” means honesty in fact and the observance of reasonable4

commercial standards of fair dealing.5

(7) "Goods" means all things that are treated as movable for the purposes of a6

contract for storage or transportation.7

(8) "Issuer" means a bailee that issues a document of title or, in the case of an8

unaccepted delivery order,  the person that orders the possessor of goods to deliver.  The term9

includes a person for which an agent or employee purports to act in issuing a document if the10

agent or employee has real or apparent authority to issue documents, even if the issuer did not11

receive any goods, the goods were misdescribed, or in any other respect the agent or employee12

violated the issuer’s instructions.13

(9) “Person entitled under the document” means the holder, in the case of a14

negotiable document of title, or the person to which delivery of the goods is to be made by the15

terms of, or pursuant to instructions in a record under, a nonnegotiable document of title.16

(10) “Record” means information that is inscribed on a tangible medium or that is17

stored in an electronic or other medium and is retrievable in perceivable form.18

(11) “Sign” means, with present intent to authenticate or adopt a record:19

(A) to execute or adopt a tangible symbol; or 20

(B) to attach to or logically associate with the record an electronic sound,21

symbol, or process.22
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(12) “Shipper” means a person that enters into a contract of transportation with a1

carrier.2

(13) "Warehouse" means a person engaged in the business of storing goods for3

hire.4

(b) Definitions in other articles applying to this article and the sections in which they5

appear are:6

(1) “Contract for sale”,  Section 2-106.7

(2) “Lessee in ordinary course”, Section 2A-103.8

(3) “‘Receipt’ of goods”,  Section 2-103.9

(c) In addition, Article 1 contains general definitions and principles of construction and10

interpretation applicable throughout this article.11

Legislative Note:  If the state has enacted Revised Article 1, the definitions of “good faith” in12
subsection (a)(6) and “record” in (a)(10) need not be enacted in this section as they are13
contained in Article 1, Section 1-201.  These subsections should be marked as “reserved” in14
order to provide for uniform numbering of subsections.15

16
PRELIMINARY COMMENT17

Prior Uniform Statutory Provision: Former Section 7-102.18
19

Changes: New defin itions of “carrier,”  “good faith,”  “record,”  “sign,” and “ship per.”  Othe r definitions rev ised to20
accommo date electronic medium s.21

22
Purposes:23

24
1. "Bailee" is used in this Article as a blanket term to designate carriers, warehousemen and others who25

normally issue documents of title on the basis of goods which they have received.  The definition does not, however,26
require actual possession of the goods.  If a bailee acknowledges possession when it does not have possession, the27
bailee is bo und by sectio ns of this Article wh ich declare  the "bailee's"  obligations.  (S ee definition o f "Issuer" in this28
section and  Sections 7-2 03 and 7 -301 on lia bility in case of no n-receipt.)  A “c arrier” is one  type of bailee  and is29
defined as a person that issues a bill of lading.  A “shipper” is a person who enters into the contract of transportation30
with the carrier. T he definitions o f “bailee,” “co nsignee,”  “co nsignor,” “go ods”, and  “issuer”, are un changed  in31
substance from prior law.  “Document of title” is defined in Article 1.32

2. The definition of warehouse receipt contained in the general definitions section of this Act (Section33
1-2 01)  doe s no t req uire  that  the  i ssui ng w are hou se b e "l awfu lly en gag ed"  in bu sine ss o r for  pro fit.  T he w are hou se's34
compliance with applicable state regulations such as the filing of a bond has no bearing on the substantive issues35
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dealt with in this Ar ticle.  Certainly the issu er's violations of law  should no t diminish its respo nsibility on doc uments1
the issuer has put in commercial circulation.  But it is still essential that the business be storing goods "for hire"2
(Section 1-201 an d this section).  A person doe s not become a wa rehouse by storing its own goo ds.3

3. When a delivery order has been accepted by the bailee it is for practical purposes indistinguishable from4
a warehouse receipt.  Prior to such acceptance there is no basis for imposing obligations on the bailee other than the5
ordinary obligation of contract which the bailee may have assumed to the depositor of the goods. Delivery orders6
may be either electronic or tangible documents of title.  See definition of “document of title” in Section 1-201.7

4.  The  obligation of good faith imposed by this Article and by Article 1, Section1-304 includes the8
observan ce of reaso nable com mercial stand ards of fair de aling. 9

5.  The d efinitions of “reco rd” and “sig n” are includ ed to facilitate ele ctronic med iums. See co mment 9 to10
Section 9-102 discussing “record” and comment ___ to amended Section 2-103 discussing “sign.” 11

6.  “Person entitled under the document” is moved from former Section 7-403.12
7.  These definitions apply in this Article unless the context otherwise requires.  The “context” is intended13

to refer to the context in which the defined term is used in the Uniform Commercial Code.  The definition applies14
whenever the defined term is used unless the context in which the defined term is used in the statute indicates that the15
term was not used in its defined sense.  See comment to Section 1-201.16

17
Cross Refe rences:18
Point 1:  Sections 7-203 and 7-301.19
Point 2:  Sections 1-201 and 7-203.20
Point 3: Section 1-201.21
Point 4:  Section 1-304.22
Point 5:  Section 9-102 and 2-103.23
See general comment to document of title in Section 1-201.24

25
Definitional C ross Referen ces:26
"Bill of lading".  Section 1-201.27
"Contract".  Section 1-201.28
"Contract for sale".  Section 2-106.29
"Delivery".  Section 1-201.30
"Document of title".  Section 1-201.31
"Person".  Section 1-201.32
"Purchase".  Section 1-201.33
"Receipt of goods".  Section 2-103.34
"Right".  Section 1-201.35
"Warehouse receipt".  Section 1-201.36

37
SECTION 7-103. RELATION OF ARTICLE TO TREATY OR STATUTE.  38

(a) This article is subject to any treaty or statute of the United States or a regulatory39

statute of this State to the extent the treaty, statute, or regulatory statute is applicable.40

(b) This article does not repeal or modify any law prescribing the form or contents of a41

document of title or the services or facilities to be afforded by a bailee, or otherwise regulating a42

bailee’s businesses in respects not specifically treated in this article.  However, violation of these43

laws does not affect the status of a document of title that otherwise complies with the definition44
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of a document of title. 1

PRELIMINARY COMMENT2

Prior Uniform Statutory Provision:  Former Sections 7-103 and 10-104.3

Chang es: Deletion o f references to  tariffs and classificatio ns; incorpo ration of form er Section 1 0-104 into4

subsection (b).5

Purposes:6

1. To m ake clear wh at would o f course be  true without the S ection, that ap plicable Fe deral law is7
paramo unt.8

2. To m ake clear also  that regulatory sta te statutes (such a s those fixing or a uthorizing a c ommission  to fix9
rates and prescribe services, autho rizing different charges for goods o f different values, and limiting liability for loss10
to the declared value on which the charge was based) are not affected by the Article and are controlling on the11
matters which they cover.  The reference in former Section 7-103 to tariffs, classifications, and regulations filed or12
issued pursuant to regulatory state statutes has been deleted as inappropriate in the modern era of diminished13
regulation of carriers and warehouses.  If a regulatory scheme requires a carrier or warehouse to issue a tariff or14
classification, that tar iff or classification  wo uld be given  effect via the state re gulatory sche me that this Article15
recognizes as controlling.  Permissive tariffs or classifications would not displace the provisions of this act, pursuant16
to this section, bu t may be given  effect through th e ability of parties to  incorpor ate those term s by reference  into their17
agreeme nt.18

3.  The document of title provisions of this act supplement the federal law and regulatory state law19
governing bailees.  This Article focuses on the commercial importance and usage of documents of title.  State ex. rel20
Public Service Commission v. Gunkelman & Sons, Inc., 219 N.W .2d 853 (N.D. 1974 ).21

22
Cross Refe rences:23
Sections 7-201, 7-202, 7-204, 7-206, 7-309, 7-401, 7-403.24

25
Definitional Cross Reference:26
"Bill of lading".  Section 1-201.27

SECTION 7-104. NEGOTIABLE AND NONNEGOTIABLE DOCUMENT OF28

TITLE.29

(a) A document of title is negotiable if by its terms the goods are to be delivered to bearer30

or to the order of a named person.31

(b) A document of title other than one described in subsection (a) is nonnegotiable.  A bill32

of lading that states that the goods are consigned to a named person is not made negotiable by a33

provision that the goods are to be delivered only against an order in a record signed by the same34

or another named person.35
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(c) A document of title is nonnegotiable if, at the time it is issued, the document has a1

conspicuous legend, however expressed, that it is nonnegotiable. 2

PRELIMINARY COMMENT3

Prior Uniform Statutory P rovision:  Former Section 7-104.4

Chang es: Subsection (a) is revised to reflect modern style and trade practice.  Subsection (b) is revised for style and5
medium neutrality.  Subsection (c) is new.6

Purposes:7

1. This Article deals with a class of commercial paper representing commodities in storage or8
transportatio n.  This "co mmodity p aper" is to b e distinguished  from what m ight be called  "money p aper" d ealt with9
in the Article of this Act on Commercial Paper (Article 3) and "investment paper" dealt with in the Article of this Act10
on Investment Securities (Article 8).  The class of "commodity paper" is designated "document of title" following the11
terminology of the Uniform Sales Act Section 76.  Section 1-201.  The distinctions between negotiable and12
nonnegotiable documents in this section makes the most important subclassification employed in the Article, in that13
the holder of negotiable documents may acquire more rights than his transferor had (See Section 7-502).  The former14
Section 7-104, which provided that a document of title was negotiable if it runs to a named person or assigns if such15
designation was recognized in overseas trade, has been deleted as not necessary in light of current commercial16
practice. 17

A document of title is negotiable only if it satisfies this section.   "Deliverable on proper indorsement and18
surrender of this receipt" will not render a document negotiable.  Bailees often include such provisions as a means of19
insuring return of nonnegotiable receipts for record purposes.  Such language may be regarded as insistence by the20
bailee upo n a particular k ind of receip t in connectio n with delivery o f the goods.  S ubsection (a ) makes it clear  that a21
document is not negotiable which provides for delivery to order or bearer only if written instructions to that effect22
are given by a named person.  Both tangible and electronic documents of title may be negotiable if the document23
meets the requirement of this section.24

2.  An issuer m ay stamp or  otherwise p rovide by a  notation on  the docum ent of title that it is nonne gotiable25
even if the document would otherwise comply with the requirement of subsection (a). Subsection (c).  Subsection (c)26
is derived from Section 3-104(d).  Once issued as a negotiable document of title, the document cannot be changed27
from a negotiable document to a nonnegotiable document.  However, one can fail to negotiate a negotiable document28
of title by due negotiation.  See Section 7-501(5).  A document of title that is nonnegotiable cannot be made29
negotiable by stamping or providing a notation that the document is negotiable. The only way to make a document of30
title negotiable is to comply with subsection (a).31

32
Cross Reference:   Sections 7-501 and 7-502.33

34
Definitional C ross Referen ces:35
"Bearer".  Section 1-201.36
"Bill of lading".  Section 1-201.37
"Delivery".  Section 1-201.38
"Document of title".  Section 1-201.39
"Person".  Section 1-201.40
“Sign”.  Section 7-10241
"Warehouse receipt".  Section 1-201.42

43

7-105.  REISSUANCE IN ALTERNATIVE MEDIUM.44



9

(a) Upon request of a person entitled under an electronic document of title, the issuer of1

the electronic document may issue a tangible document of title as a substitute for the electronic2

document if:3

(1) the person entitled under the electronic document surrenders control of the4

document to the issuer; and5

(2) the tangible document when issued contains a statement that it is issued in6

substitution for the electronic document.7

(b) Upon issuance of a tangible document of title in substitution for an electronic8

document of title in accordance with subsection (a):9

(1) the electronic document ceases to have any effect or validity; and10

(2)  the person that procured issuance of the tangible document warrants to all11

subsequent persons entitled under the tangible document that the warrantor was a person entitled12

under the electronic document when the warrantor surrendered control of the electronic13

document to the issuer.14

(c) Upon request of a person entitled under a tangible document of title, the issuer of the15

tangible document may issue an electronic document of title as a substitute for the tangible16

document if:17

(1) the person entitled under the tangible document surrenders possession of the18

document to the issuer; and19

(2) the electronic document when issued contains a statement that it is issued in20

substitution for the tangible document.21

(d) Upon issuance of the electronic document of title in substitution for a tangible22
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document of title in accordance with subsection (c):1

(1) the tangible document ceases to have any effect or validity; and2

(2) the person that procured issuance of the electronic document warrants to all3

subsequent persons entitled under the electronic document that the warrantor was a person4

entitled under the tangible document when the warrantor surrendered possession of the tangible5

document to the issuer.6

PRELIMINARY COMMENT7
8

Prior Unifo rm Statutor y Provisions:   None.9
10

Other relevant law:  UNCITRAL D raft Instrument on Transport Law.11
12

Purpose:13
14

1.  This sec tion allows for d ocumen ts of title issued in one  medium to  be reissued  in another m edium.  T his15
section applies to both negotiable and nonnegotiable documents. This section sets forth minimum requirements for16
giving the reissued document effect and validity.  The issuer is not required to issue a document in an alternative17
medium a nd if the issuer cho oses to do  so, it may impo se addition al requirem ents. Beca use a doc ument of title18
imposes obligations on the issuer of the document, it is imperative for the issuer to be the one who issues the19
substitute document in order for the substitute document to be effective and valid.20

2.  The request must be made to the issuer by the person entitled to enforce the document of title  (Section21
7-102(a)(9)) and that person must surrender possession or control of the original document to the issuer.  The22
reissued docume nt must have a notation that it has been issued as a sub stitute for the original document.  These23
minimum requirements must be met in order to give the substitute document effect and validity. If these minimum24
requirements are not met for issuance of a substitute document of title, the original document of title continues to be25
effective and valid.  However, if the minimum requirements imposed by this section are met, in addition to any other26
requirements that the issuer may impose, the substitute document will be the document that is effective and valid.27

3.  To protect parties who subsequently take the substitute document of title, the person who procured28
issuance of the  substitute doc ument warr ants that it was a pe rson entitled u nder the or iginal docum ent at the time it29
surrendere d possessio n or contro l of the original d ocumen t to the issuer.  T his warranty is mo deled after the  warranty30
found in Section 4-209.31

32
Cross Reference:  Sections 7-106 and 7-601.33

Definitional Cross Reference:  “Person entitled to enforce,” Section 7-102.34

SECTION 7-106.  CONTROL OF ELECTRONIC DOCUMENT OF TITLE.35

(a) A person has control of an electronic document of title if a system employed for36

evidencing the transfer of interests in the electronic document reliably establishes that person as37



11

the person to which the electronic document was issued or transferred.1

(b) A system satisfies subsection (a), and a person is deemed to have control of an2

electronic document of title, if the document is created, stored, and assigned in such a manner3

that:4

(1) a single authoritative copy of the document exists which is unique,5

identifiable, and, except as otherwise provided in paragraphs (4), (5), and (6), unalterable;6

(2) the authoritative copy identifies the person asserting control as:7

(A) the person to which the document was issued; or8

(B) if the authoritative copy indicates that the document has been9

transferred, the person to which the document was most recently transferred;10

(3) the authoritative copy is communicated to and maintained by the person11

asserting control or its designated custodian;12

(4) copies or amendments that add or change an identified assignee of the13

authoritative copy can be made only with the consent of the person asserting control; 14

(5) each copy of the authoritative copy and any copy of a copy is readily15

identifiable as a copy that is not the authoritative copy; and16

(6) any amendment of the authoritative copy is readily identifiable as authorized17

or unauthorized.18

PRELIMINARY COMMENT19
20

Prior Uniform Statutory Provision:  Uniform Electronic Transactions Act Section 16.21
22

Purpose:23
24

1.  The section defines “control” for electronic documents of title and derives its rules from the Uniform25
Electronic Transactions Act § 16 on transferrable records.  Unlike UETA § 16, however, a document of title may be26
reissued in an  alternative me dium purs uant to Sectio n 7-105.  A t any point in time  in which a do cument of title is in27
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electronic form, the control concept of this section is relevant. As under UETA § 16, the control concept embodied1
in this section provides the legal framework for developing systems for electronic documents of title.2

2.   Contro l of an electron ic docum ent of title substitutes fo r the conce pt of indorse ment and p ossession in3
the tangible document of title context. See Section 7-501. A person with a tangible document of title delivers the4
document by voluntarily transferring possession and a person with an electronic document of title delivers the5
docum ent by volunta rily transferring co ntrol.  (Delive ry is defined in S ection 1-20 1).  6

3.  Subsection (a) sets forth the general rule that the “system employed for evidencing the transfer of7
interests in the electronic document reliably establishes that person as the person to which the electronic document8
was issued o r transferred.”    The key to  having a system  that satisfies this test is that iden tity of  the person to which9
the document was issued or transferred must be reliably established.  Of great importance to the functioning of the10
control concept is to be able to demonstrate, at any point in time, the one person entitled under the document.  For11
example , a carrier ma y issue an electro nic bill of lading b y having the req uired inform ation in a data base that is12
encrypted  and acce ssible by virtue o f a password .  If the compu ter system in which  the required  information is13
maintained identifies the person as the person to which the electronic bill of lading was issued or transferred, that14
person has control of the electronic document of title.  That identification may be by virtue of passwords or other15
encryption methods.  Registry systems may satisfy this test.  This Article leaves to the market place the development16
of sufficient techno logies and b usiness prac tices that will meet the  test. 17

An electro nic docum ent of title is evidenc ed by a rec ord con sisting of informa tion stored in a n electronic18
medium.  S ection 1-20 1.  For exa mple, a rec ord in a co mputer da tabase co uld be an e lectronic do cument of title19
assuming that it o therwise mee ts the definition o f docume nt of title.  To the e xtent that third pa rties wish to dea l in20
paper mediums, Section 7-105 provides a mechanism for exiting the electronic environment by having the issuer21
reissue the document of title in a tangible medium.  Thus if a person entitled to enforce an electronic document of22
title causes the information in the record to be printed onto paper  without the issuer’s involvement in issuing the23
document of title pursuant to Section 7-105, that paper is not a document of title.24

4.  Subsec tion (a) sets forth th e general test fo r control.  Su bsection (b ) sets forth a safe ha rbor test that if25
satisfied, results in control under the general test in subsection (a).  The test in subsection (b) is also used in Section26
9-105 although Section 9-105 does not include the general test of subsection (a).   Under subsection (b), at any point27
in time, a party should be able to identify the single authoritative copy which is unique and identifiable as the28
authoritative copy.  This does not mean that once created that the authoritative copy need be static and never moved29
or copied from its original location.  To the extent that backup systems exist which result in multiple copies, the key30
to this idea is that at any point in time, the one authoritative copy needs to be unique and identifiable.31

Parties may not by contract provide that control exists.  The test for control is a factual test that depends32
upon whether the general test in subsection (a) or the safe harbor in subsection (b) is satisfied.33

5.  Article 7 has historically provided for rights under documents of title and rights of transferees of34
documents of title as those rights relate to the goods covered by the document.  Third parties may possess or have35
control of documents of title.  While misfeasance or negligence in failure to transfer or misdelivery of the document36
by those third  parties may c reate serious  issues, this Article ha s never dea lt with those issues as  it relates to tangible37
docum ents of title, preferrin g to leave tho se issues to the law  of contracts, a gency and  tort law.  In the elec tronic38
document of title regime, third party registry systems are just beginning to develop.  It is very difficult to write rules39
regulating thos e third parties w ithout some  definitive sense o f how the third p arty registry systems w ill be structured . 40
Systems that are evolving to date tend to be “closed” systems in which all participants must sign on to the master41
agreement which pro vides for rights as against the registry system as well as rights among the memb ers.  In those42
closed system s, the docum ent of title never lea ves the system so  the parties rely up on the maste r agreeme nt as to43
rights against the registry in its failures in dealing with the document.  This article contemplates that those “closed”44
systems will continu e to evolve  and that the co ntrol mecha nism in this statute pr ovides a m ethod for the  participants45
in the closed  system to achie ve the bene fits of obtaining co ntrol allowed  by this article.  46

This article also contemplates that parties will evolve open systems where parties need not be subject to a47
master agreement.  In an open system a party that is expecting to obtain rights through  an electronic document may48
not be a party to the master agreement.  To the extent that open systems evolve by use of the control concept49
contained in this section, the law of contracts, agency, and torts as it applies to the registry’s misfeasance or50
negligence concerning the transfer of control of the electronic  document will allocate the risks and liabilities of the51
parties as that other law now doe s so for third parties who hold tangible d ocuments and fail to deliver the do cuments.52
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Cross Reference:  Section 7-105.1

SECTION 7-107.  RELATION TO ELECTRONIC SIGNATURES IN GLOBAL2

AND NATIONAL COMMERCE ACT.  This [Act] modifies, limits, and supersedes the federal3

Electronic Signatures in Global and National Commerce Act (15 U.S.C. Section 7001, et. seq.)4

but does not modify, limit, or supersede Section 101(c) of that act (15 U.S.C. Section 7001(c)) or5

authorize electronic delivery of any of the notices described in Section 103(b) of that act (156

U.S.C. Section 7003(b)).7

PRELIMINARY COMMENT8

Source: Revised Article 1, Section 1-108.9

This sectio n is included to  make clear  the interrelations hip betwee n the federal E lectronic Sign atures in10
Global and National Commerce Act and this article.  See the comments to Revised Article 1, Section 1-108.11

12
PART 2.13

WAREHOUSE RECEIPTS: SPECIAL PROVISIONS14

SECTION 7-201. PERSON THAT MAY ISSUE A WAREHOUSE RECEIPT; 15

STORAGE UNDER BOND.16

(a) A warehouse receipt may be issued by any warehouse.17

(b) If goods, including distilled spirits and agricultural commodities, are stored under a18

statute requiring a bond against withdrawal or a license for the issuance of receipts in the nature19

of warehouse receipts, a receipt issued for the goods is deemed to be a warehouse receipt even if 20

issued by a person that is the owner of the goods and is not a warehouse.21

PRELIMINARY COMMENT22

Prior Uniform Statutory Provision:  Former Section  7-201.23

Chang es: Update  for style only.  24

Purposes:25
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It is not intended by re-enactment of subsection (a) to repeal any provisions of special licensing or other1
statutes regulating who may become a warehouse.  Limitations on the transfer of the receipts and criminal sanctions2
for violation of such limitations are not impaired.  Section 7-103.  Compare Section 7-401(4) on the liability of the3
issuer in such cases.  Subsection (b) covers receipts issued by the owner for whiskey or other goods stored in bonded4
warehouses under such statutes as 26 U.S.C. Chapter 51.5

6
Cross Refe rences:   Sections 7-103, 7-401.7

8
Definitional C ross Referen ces:9
"Warehouse receipt".  Section 1-201.10
"Warehouse".  Section 7-102.11

SECTION 7-202. FORM OF WAREHOUSE RECEIPT.12

(a) A warehouse receipt need not be in any particular form.13

(b) Unless a warehouse receipt provides for each of the following, the warehouse is liable14

for damages caused to a person injured by the omission:15

(1) the location of the warehouse facility where the goods are stored;16

(2) the date of issue of the receipt;17

(3) the unique identification code of the receipt;18

(4) a statement whether the goods received will be delivered to the bearer, to a19

named person, or to a named person or its order;20

(5) the rate of storage and handling charges, but if goods are stored under a field21

warehousing arrangement, a statement of that fact is sufficient on a nonnegotiable receipt;22

(6) a description of the goods or the packages containing them;23

(7) the signature of the warehouse or its agent;24

(8) if the receipt is issued for goods that the warehouse owns, either solely, jointly,25

or in common with others, the fact of that ownership;  and26

(9) a statement of the amount of advances made and of liabilities incurred for27

which the warehouse claims a lien or security interest but if the precise amount of advances made28
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or of liabilities incurred is, at the time of the issue of the receipt, unknown to the warehouse or to1

its agent that issued the receipt, a statement of the fact that advances have been made or liabilities2

incurred and the purpose of the advances or liabilities is sufficient.3

(c) A warehouse may insert in its receipt any terms that are not contrary to the provisions4

of [the Uniform Commercial Code] and do not impair its obligation of delivery under Section 7-5

403 or its duty of care under Section 7-204.  Any contrary provisions are ineffective.6

PRELIMINARY COMMENT7
8

Prior Uniform Statutory Provision: Former Section 7-202.9
10

Chang es: Language is updated to accommodate electronic commerce and to reflect modern style.11
12

Purposes:13
1.  This section does not displace any particular legislation that requires other terms in a warehouse receipt14

or that may require a particular form of a warehouse receipt.  This section does not require that a warehouse receipt15
be issued.  A  warehous e receipt that is issu ed need  not contain a ny of the terms listed  in subsection  (b) in orde r to16
qualify as a ware house rece ipt as long as the  receipt falls within the  definition of “wa rehouse re ceipt” in Artic le 1.  17
The only consequence of a warehouse receipt not containing any term listed in subsection (b) is that a person injured18
by a  term’s omission has a right as against the warehouse for harm caused by the omission.19

2.  The unique iden tification code referred to in subsection (b )(3) can include any com bination of letters,20
number, signs, and/or symbo ls that provide a unique identification.  W hether an electronic or tangible ware house21
receipt contains a signature will be resolved with the definition of sign in Section 7-102.22

23
Cross Refe rences:   Sections 7-103 and 7-401.24

25
Definitional C ross Referen ces:26
"Bearer".  Section 1-201.27
"Delivery".  Section 1-201.28
"Goods".  Section 7-102.29
"Person".  Section 1-201.30
"Security interest".  Section 1-201.31
“Sign”.  Section 7-102.32
"Term".  Section 1-201.33
"Warehouse receipt".  Section 1-201.34
"Warehouse".  Section 7-102.35

SECTION 7-203. LIABILITY FOR NONRECEIPT OR MISDESCRIPTION. A36

party to or purchaser for value in good faith of a document of title, other than a bill of lading, that37

relies upon the description of the goods in the document may recover from the issuer damages38

caused by the nonreceipt or misdescription of the goods, except to the extent that:39
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(1) the document conspicuously indicates that the issuer does not know whether all or1

part of the goods in fact were received or conform to the description, such as a case in which the2

description is in terms of marks or labels or kind, quantity, or condition, or the receipt or3

description is qualified by "contents, condition, and quality unknown", "said to contain", or4

words of similar import, if the indication is true; or5

(2) the party or purchaser otherwise has notice of the nonreceipt or misdescription.6

PRELIMINARY COMMENT7

Prior Uniform Statutory Provision: Former Section 7-203.8

Chang es: Changes to  this section are fo r style only.9

Purpose:10

This sectio n is a simplified re statement of ex isting law as to the m ethod by w hich a bailee  may avoid11
responsibility for the accuracy of descriptions which are made by or in reliance upon information furnished by the12
depositor.  The issuer is liable on documents issued by an agent, contrary to instructions of its principal, without13
receiving goods.  No disclaimer of the latter liability is permitted.14

15
Cross Reference:  Section 7-301.16

17
Definitional C ross Referen ces:18
"Conspicuous".  Section 1-201.19
"Document of title".  Section 1-201.20
"Goods".  Section 7-102.21
“Good Faith”.  Section 1-201. [7-102]22
"Issuer".  Section 7-102.23
"Notice".  Section 1-202.24
"Party".  Section 1-201.25
"Purchaser".  Section 1-201.26
"Receipt of goods".  Section 2-103.27
"Value".  Section 1-204.28

SECTION 7-204. DUTY OF CARE;  CONTRACTUAL LIMITATION OF29

WAREHOUSE’S LIABILITY.30

(a) A warehouse is liable for damages for loss of or injury to the goods caused by its 31

failure to exercise care with regard to the goods that a reasonably careful person would exercise32

under similar circumstances.  However, unless otherwise agreed, the warehouse is not liable for33
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damages that could not have been avoided by the exercise of that care.1

(b) Damages may be limited by a term in the warehouse receipt or storage agreement2

limiting the amount of liability in case of loss or damage beyond which the warehouse is not3

liable. No such limitation is effective with respect to the warehouse’s liability for conversion to4

its own use.  The warehouse’s liability, on request of the bailor in a record at the time of signing5

such storage agreement or within a reasonable time after receipt of the warehouse receipt, may be6

increased on part or all of the goods covered by the storage agreement or the warehouse receipt.7

In this event, increased rates may be charged based on an increased valuation of the goods.8

(c)  Reasonable provisions as to the time and manner of presenting claims and9

commencing actions based on the bailment may be included in the warehouse receipt or storage10

agreement.11

(d) This section does not impair or repeal [Insert reference to any statute that imposes a12

higher responsibility upon the warehouse or invalidates contractual limitations that would be13

permissible under this Article.]14

PRELIMINARY COMMENT15

Prior Uniform Statutory Provision:  Former Section 7-204.16

Chang es: Updated to re flect modern, standard co mmercial practices.17

Purposes o f Change s:18

1.  Subsection (a) continues the rule fro m former Section 7-2 04 on the wareho use’s obligation to exercise19
reasonable care without change.20

2.  Forme r Section 7 -204(2)  required tha t the term limiting d amages d o so by setting fo rth a specific21
liability per article o r item or of a va lue per unit of w eight.  This req uirement has  been dele ted as out of ste p with22
modern industry practice. Under subsection (b) a warehouse may limit its liability for damages for loss of or damage23
to the good s by a term in the w arehouse  receipt or sto rage agree ment.   A ware house rece ipt or storage  agreemen t is24
a contract.  W hether a term  limiting liability for dam ages is enforc eable is dete rmined by c ontract law p rinciples. 25
The parties cannot disclaim by contract the warehouse’s obligation of care.  Section 1-302.26

3. Forme r Section 7 -204(2)  also provid ed that an incr eased rate c an not be c harged if co ntrary to a tariff. 27
That language has been deleted.  If a tariff is required under state or federal law, pursuant to Section 7-103(a), the28
tariff would co ntrol over the  rule of this section  allowing an inc reased rate .  The pro visions of a no n-mandato ry tariff29
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may be incorporated by reference in the parties’ agreement. See Comment 2 to Section 7-103.  Subsections (c)1
deletes the reference to tariffs for the same reason that the reference has been omitted in subsection (b).2

4. As unde r former Se ction 7-20 4(2), subse ction (b) pr ovides that a  limitation of dam ages is ineffective if3
the warehouse has converted the goods to its own use.  A mere failure to redeliver the goods is not conversion to the4
warehouse’s own use.  Conversion to its own use has  a specialized meaning in the case law that is narrower than the5
idea of con version gen erally. 6

5.  Storage agreements commonly establish the contractual relationship between warehouses and depositors7
who have an on-go ing relationship.  The storage agre ement may allow for the mo vement into and out of a wa rehouse8
without the necessity of issuing or amending a warehouse receipt upon each entry or exit of goods from the9
warehous e. 10

Cross Refe rences:   Sections 1-302, 7-103, 7-309 and 7-403.11

Definitional C ross Referen ces:12
"Goods".  Section 7-102.13
"Reasonable time".  Section 1-204.14
"Sign".  Section 7-102.15
"Term".  Section 1-201.16
"Value".  Section 1-204.17
"Warehouse receipt".  Section 1-201.18
"Warehouse".  Section 7-102.19

SECTION 7-205. TITLE UNDER WAREHOUSE RECEIPT DEFEATED IN20

CERTAIN CASES.  A buyer in ordinary course of business of fungible goods sold and21

delivered by a warehouse that is also in the business of buying and selling such goods takes the22

goods free of any claim under a warehouse receipt even if the receipt is negotiable and has been23

duly negotiated.24

PRELIMINARY COMMENT25

Prior Uniform Statutory Provision:  Former Section 7-205.26

Chang es: Changes fo r style only.27

Purposes:28

1.  The typical case covered by this section is that of the warehouse-dealer in grain, and the substantive29
question at issue is whether in case the warehouse becomes insolvent the receipt holders shall be able to trace and30
recover grain shipped  to farmers and other purc hasers from the elevator.  This wa s possible under the old ac ts,31
although courts were eager to find estoppels to prevent it.  The practical difficulty of tracing fungible grain means32
that the preservation of this theoretical right adds little to the comme rcial acceptability of negotiable grain receipts,33
which really circulate on the credit of the warehouse.  Moreover, on default of the warehouse, the receipt holders at34
least share in what grain remains, whereas retaking the grain from a good faith cash purchaser reduces the purchaser35
completely to the status of general creditor in a situation where there was very little the purchaser could do to guard36
against the loss.  Compare 15 U.S.C. Section 714p  enacted in 1955.37

2.  This provision applies to both negotiable and nonnegotiable warehouse receipts.  The concept of due38
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negotiation is provided for in 7-5 01.  The definition of “buyer in o rdinary course” is in Article 1 and p rovides,1
among o ther things, that a b uyer must either  have poss ession or a rig ht to obtain the  goods un der Article 2  in order to2
be a buyer in ordinary course.  This section requires actual delivery of the fungible goods to the buyer in ordinary3
course.  Delivery requires voluntary transfer of possession of the fungible goods to the buyer.  See amended Section4
2-103.   This section is not satisfied by the delivery of the document of title to the buyer in ordinary course.5

6
Cross Refe rences:  Sections 2-403 and 9-320.7

8
Definitional C ross Referen ces:9
"Buyer in ordinary course of business".  Section 1-201.10
"Delivery".  Section 1-201.11
"Duly negotiate".  Section 7-501.12
"Fungible" goods.  Section 1-201.13
"Goods".  Section 7-102.14
"Value".  Section 1-204.15
"Warehouse receipt".  Section 1-201.16
"Warehouse".  Section 7-102.17

SECTION 7-206. TERMINATION OF STORAGE AT WAREHOUSE'S OPTION.18

(a) A warehouse, by giving notice to the person on whose account the goods are held and19

any other person known to claim an interest in the goods, may require payment of any charges20

and removal of the goods from the warehouse at the termination of the period of storage fixed by21

the document of title or, if a period is not fixed, within a stated period not less than 30 days after22

the warehouse gives notice.  If the goods are not removed before the date specified in the notice,23

the warehouse may sell them pursuant to Section 7-210.24

(b) If a warehouse in good faith believes that goods are about to deteriorate or decline in25

value to less than the amount of its lien within the time provided in subsection (a) and Section 7-26

210, the warehouse may specify in the notice given under subsection (a) any reasonable shorter27

time for removal of the goods and, if the goods are not removed, may sell them at public sale28

held not less than one week after a single advertisement or posting.29

(c) If, as a result of a quality or condition of the goods of which the warehouse did not30

have notice at the time of deposit, the goods are a hazard to other property, the warehouse31
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facilities, or other persons, the warehouse may sell the goods at public or private sale without1

advertisement or posting on reasonable notification to all persons known to claim an interest in2

the goods.  If the warehouse, after a reasonable effort, is unable to sell the goods, it may dispose3

of them in any lawful manner and does not incur liability by reason of that disposition.4

(d) A warehouse shall deliver the goods to any person entitled to them under this article5

upon due demand made at any time before sale or other disposition under this section.6

(e) A warehouse may satisfy its lien from the proceeds of any sale or disposition under7

this section but shall hold the balance for delivery on the demand of any person to which the8

warehouse would have been bound to deliver the goods.9

PRELIMINARY COMMENT10

Prior Uniform Statutory Provision:  Former Section 7-206.11

Chang es: Changes for style.12

Purposes:13

1. Most warehousing is for an indefinite term, the bailor being entitled to delivery on reasonable demand.  It14
is necessary to d efine the wareh ouse's powe r to terminate the  bailment, since  it would be c ommerc ially intolerable to15
allow warehouses to order removal of the goods on short notice.  The thirty day period provided where the document16
does not c arry its own pe riod of term ination corre sponds to  comme rcial practice  of comp uting rates on a  monthly17
basis.  The right to terminate under subsection (a) includes a right to require payment of "any charges", but does not18
depend on the e xistence of unpaid charges.19

2. In permitting expeditious disposition of perishable and hazardous goods the pre-Code Uniform20
Wareho use Receipts Act, Section 3 4, made no distinction be tween cases where the wareh ouse knowingly undertook21
to store such goods and cases where the goods were discovered to be of that character subsequent to storage.  The22
former situation presents no such emergency as justifies the summary power of removal and sale.  Subsections (b)23
and (c) distinguish between the two situations.24

3. Protec tion of its lien is the only inte rest which the w arehouse  has to justify summ ary sale of per ishable25
goods which are not hazardous.  This same interest must be recognized when the stored goods, although not26
perishable , decline in ma rket value to a  point which th reatens the wa rehouse's secu rity.27

4. The right to order removal of stored goods is subject to provisions of the public warehousing laws of28
some states forbidding warehouses from discriminating among customers.  Nor does the section relieve the29
warehouse of any obligation under the state laws to secure the approval of a public official before disposing of30
deteriorating goods.  Such regulatory statutes and the regulations under them remain in force and operative.  Sections31
7-103.32

33
Cross Refe rences:  Sections 7-103 and 7-403.34

35
Definitional C ross Referen ces:36
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"Delivery".  Section 1-201.1
“Document of title”.  Section 1-102.2
"Good faith".  Section 1-201 [7-102].3
"Goods".  Section 7-102.4
"Notice".  Section 1-202.5
"Notification".  Section 1-202.6
"Person".  Section 1-201.7
"Reasonable time".  Section 1-205.8
"Value".  Section 1-204.9
 "Warehouse".  Section 7-102.10

SECTION 7-207. GOODS MUST BE KEPT SEPARATE;  FUNGIBLE GOODS.11

(a)  Unless the warehouse receipt provides otherwise, a warehouse shall keep separate the12

goods covered by each receipt so as to permit at all times identification and delivery of those13

goods.  However, different lots of fungible goods may be commingled.14

(b) If different lots of fungible goods are commingled, the good are owned in common by15

the persons entitled thereto and the warehouse is severally liable to each owner for that owner's16

share.  If, because of overissue, a mass of fungible goods is insufficient to meet all the receipts17

the warehouse has issued against it, the persons entitled include all holders to which overissued18

receipts have been duly negotiated.19

PRELIMINARY COMMENT20

Prior Uniform Statutory Provision:  Former Section 7-207.21

Chang es: Changes fo r style only.22

Purposes:23

 No change of substance is made from former Section 7-207.  Holders to whom overissued receipts have24
been duly n egotiated sh all share in a ma ss of fungible go ods.  W here individ ual ownersh ip interests are m erged into25
claims on a common fund, as is necessarily the case with fungible goods, there is no policy reason for discriminating26
between successive purc hasers of similar claims.27

Definitional C ross Referen ces:28
"Delivery".  Section 1-201.29
"Duly negotiate".  Section 7-501.30
"Fungible goods".  Section 1-201.31
"Goods".  Section 7-102.32
"Holder".  Section 1-201.33
"Person".  Section 1-201.34
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"Warehouse receipt".  Section 1-201.1
"Warehouse".  Section 7-102.2

SECTION 7-208. ALTERED WAREHOUSE RECEIPTS.  If a blank in a negotiable3

tangible warehouse receipt has been filled in without authority, a good faith purchaser for value4

and without notice of the lack of authority may treat the insertion as authorized.  Any other5

unauthorized alteration leaves any tangible or electronic warehouse receipt enforceable against6

the issuer according to its original tenor.7

PRELIMINARY COMMENT8

Prior Uniform Statutory Provision:  Former Section 7-208.9
10

Chang es:  To accommodate electronic documents of title.11
12

Purpose:13
14

1. The execution of tangible warehouse receipts in blank is a dangerous practice.  As between the issuer and15
an innocen t purchaser  the risks should  clearly fall on the fo rmer. Th e purchase r must have p urchased  the tangible16
negotiable   warehouse  receipt in goo d faith and for  value to be p rotected un der the rule o f the first sentence wh ich is17
a limited exception to the general rule in the second sentence.  Electronic documents of title systems should have18
protection against unauthorized access and unauthorized changes.  Thus the protection of the first sentence is not19
necessary in the context of electronic do cuments.20

2.  Under the second sentence of this section, an unauthorized alteration whether made with or without21
fraudulent intent does not relieve the issuer of its liability on the warehouse receipt as originally executed.  The22
unauthorized alteration itself is of course ineffective against the warehouse.  This rule applies to both tangible and23
electronic warehouse rec eipts.24

25
Definitional C ross Referen ces:26
“Good faith”.  Section 1-201 [7-102].27
"Issuer".  Section 7-102.28
"Notice".  Section 1-202.29
"Purchaser".  Section 1-201.30
"Value".  Section 1-204.31
"Warehouse receipt".  Section 1-201.32

SECTION 7-209. LIEN OF WAREHOUSE.33

(a) A warehouse has a lien against the bailor on the goods covered by a warehouse receipt34

or storage agreement or on the proceeds thereof in its possession for charges for storage or35

transportation, including demurrage and terminal charges, insurance, labor, or other charges,36
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present or future, in relation to the goods, and for expenses necessary for preservation of the1

goods or reasonably incurred in their sale pursuant to law.  If the person on whose account the2

goods are held is liable for similar charges or expenses in relation to other goods whenever3

deposited and it is stated in the warehouse receipt or storage agreement that a lien is claimed for4

charges and expenses in relation to other goods, the warehouse also has a lien against the goods5

covered by the warehouse receipt or storage agreement or on the proceeds thereof in its6

possession for those charges and expenses, whether or not the other goods have been delivered7

by the warehouse.  However, as against a person to which a negotiable warehouse receipt is duly8

negotiated, a warehouse’s lien is limited to charges in an amount or at a rate specified in the9

warehouse receipt or, if no charges are so specified, to a reasonable charge for storage of the10

specific goods covered by the receipt subsequent to the date of the receipt.11

(b) The warehouse may also reserve a security interest under Article 9 against the bailor12

for the maximum amount specified on the receipt for charges other than those specified in13

subsection (a), such as for money advanced and interest.  A security interest is governed by14

Article 9.15

(c) A warehouse’s lien for charges and expenses under subsection (a) or a security interest16

under subsection (b) is also effective against any person that so entrusted the bailor with17

possession of the goods that a pledge of them by the bailor to a good faith purchaser for value18

would have been valid.   However, the lien or security interest is not effective against a person19

that before issuance of a document of title had a legal interest or a perfected security interest in20

the goods and that did not:21

(1) deliver or entrust the goods or any document covering the goods to the bailor22
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or the bailor’s nominee with actual or apparent authority to ship, store, or sell; or with power to1

obtain delivery under Section 7-403; or with power of disposition under Sections 2-403, 2A-2

304(2), 2A-305(2) or 9-320 or other statute or rule of law; or3

(2) acquiesce in the procurement by the bailor or its nominee of any document. 4

(d) A warehouse’s lien on household goods for charges and expenses in relation to the5

goods under subsection (a) is also effective against all persons if the depositor was the legal6

possessor of the goods at the time of deposit.  In this subsection, “household goods” means7

furniture, furnishings, or personal effects used by the depositor in a dwelling.8

(e) A warehouse loses its lien on any goods that it voluntarily delivers or unjustifiably9

refuses to deliver.10

PRELIMINARY COMMENT11
12

Prior Uniform Statutory Provision:  Former Sections 7-209 and 7-503.13
14

Chang es: Expand ed to reco gnize wareh ouse lien  whe n a wareho use receipt is no t issued but go ods are co vered by a15
storage agr eement.16

17
Purposes:18

19
1. Subsection (a) defines the warehouse's statutory lien.  Other than allowing a warehouse to claim a lien20

under this section when there is a storage agreement and not a warehouse receipt, this section remains unchanged21
from former Section 7 -209(1).  Und er the first sentence, a specific lien attaches automatically without express22
notation on  the receipt o r storage agr eement  with re gard  to go ods stored  under  the rec eipt or the stor age agreem ent. 23
That lien is limited  to the usual cha rges arising ou t of a storage tra nsaction. 24

Example 1: Bailor stored goods with a warehouse and the warehouse issued a warehouse receipt.  A lien25
against those goods arose as set forth in subsection (a), the first sentence, for the charges for storage and the other26
expenses of those goods.  The warehouse may enforce its lien under Section 7-210 as against the bailor.  Whether the27
warehouse receipt is negotiable or nonnegotiable is not important to the warehouse’s rights as against the bailor.28

Under the second sentence, by notation on the receipt or storage agreement, the lien can be made a general29
lien extending to like charges in relation to other goods. Both the specific lien and general lien are as to goods in the30
possession of the warehouse and extend to proceeds from the goods as long as the proceeds are in the possession of31
the warehouse. The same rules apply whether the receipt is negotiable or non-negotiable.32

Example 2: Bailor stored goods (lot A) with a warehouse and the warehouse issued a warehouse receipt for33
those goods.  In the warehouse receipt it is stated that the warehouse will also have a lien on goods covered by the34
warehouse receipt for storag e charges  and the other exp enses for any other good s that are stored with the warehouse35
by the bailor.  The statement about the lien on other goods does not specify an amount or a rate.  Bailor then stored36
other goo ds (lot B) w ith the wareho use.  Unde r subsection  (a), first sentence, the  warehous e has a lien on  the specific37
goods (Lot A) covered by the warehouse receipt. Under subsection (a), second sentence, the warehouse has a lien on38
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the good s in lot A for the sto rage charg es and the o ther expen ses arising from  the good s in lot B.  Th at lien is1
enforceable as against the bailor regardless of whether the receipt is negotiable or nonnegotiable.2

Under the third sentence, if the warehouse receipt is negotiable, the lien as against a holder of that receipt3
by due negotiation is limited to the amount or rate specified on the receipt for the specific lien or the general lien, or,4
if none is specified, to a reasonable charge for storage of the specific goods covered by the receipt for storage after5
the date of the  receipt.6

Examp le 3: Same  facts as Exam ple 1 exce pt that the ware house rece ipt is negotiab le and has b een duly7
negotiated (Section 7-50 1) to a person other than  the bailor.  Under the last sentence o f subsection (a), the warehouse8
may enforc e its lien against the b ailor’s good s stored in the w arehouse  as against the p erson to wh om the neg otiable9
warehous e receipt has  been duly ne gotiated.  Se ction 7-50 2.  That lien is lim ited to the cha rges or rates sp ecified in10
the receipt or a reasonable charge for storage as stated in the last sentence of subsection (a).11

Examp le 4: Same  facts as Exam ple 2 exce pt that the ware house rece ipt is negotiab le and has b een duly12
negotiated (Section 7-501) to a person other than the bailor.  Under the last sentence of subsection (a), the lien on lot13
A goods for the storage charges and the other expenses arising from storage of lot B goods is not enforceable as14
against the pe rson to who m the receip t has been d uly negotiated .  Without a  statement of a sp ecified amo unt or rate15
for the genera l lien, the wareho use’s general lien  is not enforce able as aga inst the person  to whom the  negotiable16
document has been duly negotiated.  However, the warehouse lien for charges and expenses related to storage of lot17
A goods is still enforceable as against the person to whom the receipt was duly negotiated.18

Example 5.  Sa me facts as Examples 2  and 4 except the ware house had stated on the n egotiable warehouse19
receipt a specified amount or rate for the general lien on other goods (lot B).  Under the last sentence of subsection20
(a), the genera l lien on lot A go ods for the sto rage charg es  and the o ther expen ses arising from  storage of  lot B21
goods is en forceable  as against the p erson to wh om the rec eipt has bee n duly nego tiated. 22

2. Subsection (b) provides for a security interest based upon agreement.  Such a security interest arises out23
of relations be tween the pa rties other than b ailment for stor age or transp ortation, as wh ere the bailee  assumes the ro le24
of financier or performs a manufacturing operation, extending credit in reliance upon the goods covered by the25
receipt.  Suc h a security interes t is not a statutory lien.  C ompare  Sections 9-1 09 and 9 -333.  It is gov erned in all26
respects by Article 9, except that subsection (b) requires that the receipt specify a maximum amount and limits the27
security interest to the amount specified.  A warehouse could also take a security interest to secure its charges for28
storage and the other expenses listed in subsection (a) to protect these claims upon the loss of the statutory29
possessory warehouse lien if the warehouse loses possession of the goods as provided in subsection (e).30

Example 6: Bailor stores goods with a warehouse and the warehouse issues a warehouse receipt that states31
that the warehouse is taking a security interest in the bailed goods for charges of storage, expenses , for money32
advance d, for manu facturing servic es rendere d, and all oth er obligation s that the bailor m ay owe the wa rehouse. 33
That is a sec urity interest cove red in all respe cts by Article 9 .  Subsection  (b).  As allowe d by this section , a34
warehouse may rely upon its statutory possessory lien to protect its charges for storage and the other expenses related35
to storage.  For those storage charges covered by the statutory possessory lien, the warehouse is not required to use a36
security interest under subsection (b).37

3. Subsections (a) and (b) validate the lien and security interest "against the bailor." Under basic principles38
of derivative  rights as prov ided in Sec tion 7-504 , the wareho use lien is also va lid as against pa rties who ob tain their39
rights from the b ailor excep t as otherwise p rovided  in subsection  (a), third senten ce, or subse ction (c). 40

Example 7: B ailor stores goods with a wareho use and the warehouse  issues a nonnegotiable wareh ouse41
receipt that also claims a general lien in other goods stored with the warehouse.  A lien on the bailed goods for the42
charges for storage and the other expenses arises under subsection (a).  Bailor notifies the warehouse that the goods43
have been sold to Buyer and the bailee acknowledges that fact to the Buyer.  Section 2-503.  The warehouse lien for44
storage of those goods is effective against Buyer for both the specific lien and the general lien.  Section 7-504.45

Example 8: B ailor stores goods with a wareho use and the warehouse  issues a nonnegotiable wareh ouse46
receipt.  A lien o n the bailed g oods for th e charges fo r storage and  the other exp enses arises un der subsec tion (a). 47
Bailor gra nts a security interes t in the good s while the goo ds are in the wa rehouse’s p ossession  to S P who p roperly48
perfects a sec urity interest in the go ods.  See R evised 9-3 12(d). T he wareho use lien is superio r in priority ove r SP’s49
security interest.  See Revised 9-203(b)(2) (debtor can grant a security interest  to the extent of debtor’s rights in the50
collateral).51

Examp le 9: Bailor  stores goo ds with a ware house and  the wareho use issues a neg otiable ware house rece ipt. 52
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A lien on the bailed goods for the charges for storage and the other expenses arises under subsection (a).  Bailor1
grants a secur ity interest in the nego tiable docu ment to SP .  SP prop erly perfects its intere st in the negotiab le2
docum ent by taking p ossession thro ugh a ‘due ne gotiation.’  Rev ised 9-31 2(c).    SP’s se curity interest is subo rdinate3
to the warehouse lien.  Section 7-209(a), third sentence.  Given that bailor’s rights are subject to the warehouse lien,4
the bailor cannot grant to the SP greater rights than the bailor has under Section 9-203(b)(2), perfection of the5
security interest in the  negotiable d ocumen t and the goo ds covere d by the do cument thro ugh SP’s filing o f a6
financing statem ent should no t give a different re sult.7

 As against third parties who have interests in the goods prior to the storage with the warehouse, subsection8
(c)(1) continues the rule under the prior uniform statutory provision that to validate the lien or security interest of the9
warehous e, the owner  must have en trusted the go ods to the d epositor, an d that the circum stances must b e such that a10
pledge by the depositor to a good faith purchaser for value would have been valid.  Thus the owner's interest will not11
be subjected to a lien or security interest arising out of a deposit of its goods by a thief. The warehouse may be12
protected becau se of the actual, implied or appa rent authority of the depositor, becau se of a Factor's Act, or because13
of other circumstances which would protect a bona fide pledgee, unless those circumstances are denied effect under14
the second sentence of  subsection (c).  The language of Section 7-503 is brought into subsection (c) for purposes of15
clarity.  The comments to Section 7-503 are helpful in interpreting delivery, entrustment or acquiescence.16

Wher e the third par ty is the holder o f a security interest, ob tained prio r to the issuance  of a negotiab le17
warehouse receipt,  the rights of the warehouse depend on the priority given to a hypothetical bona fide pledgee by18
Article 9, particularly Section 9-322.  Thus the special priority granted to statutory liens by Section 9-333 does not19
apply to liens under subsection (a) of this section, since subsection (c), second sentence, "expressly provides20
otherwise" within the meaning of Section 9-333.21

As to house hold goo ds, howev er, subsectio n (d) make s the wareho use’s lien "for ch arges and e xpenses in22
relation to the goods" effective against all persons if the depositor was the legal possessor.  The purpose of the23
exception is to permit the warehouse to accept household goods for storage in sole reliance on the value of the goods24
themselves, e specially in situation s of family emer gency. 25

Examp le 10:  Ba ilor grants a pe rfected secu rity interest in the goo ds to SP p rior to storag e of the goo ds with26
the warehouse.  Bailor then stores goods with the warehouse and the warehouse issues a warehouse receipt for the27
goods.  A warehouse lien on the bailed goods for the charges for storage or other expenses arises under subsection28
(a).  The warehouse lien is not effective as against SP unless SP entrusted the goods to the bailor with actual or29
apparent authority to ship store, or sell the goods or with power of disposition under subsection (c)(1) or acquiesced30
in the bailor’s p rocurem ent of  a doc ument of title und er subsectio n (c)(2).  T his result obtains  whether the re ceipt is31
negotiable or nonnegotiable.32

Example 11: Sheriff who had lawfully repossessed household goods in an eviction action stored the goods33
with a warehouse.  A lien on the bailed goods arises under subsection (a).  The lien is effective as against the owner34
of the good s.  Subsectio n (d). 35

4.  As under previous law, this section creates a statutory possessory lien in favor of the warehouse on the36
goods stored with the warehouse or on the proceeds of the goods. The warehouse loses its lien if it loses possession37
of the goods or the proceeds.  Subsection (e).38

5.  Whe re good s have bee n stored und er a non-neg otiable ware house rece ipt and are so ld by the per son to39
whom the receipt has been issued, frequently the goods are not withdrawn by the new owner.  The obligations of the40
seller of the goods in this situation are set forth in Section 2-503(4) on tender of delivery and include procurement of41
an acknowledgment by the bailee of the buyer's right to possession of the goods.  If a new receipt is requested, such42
an acknowledgment can be withheld until storage charges have been paid or provided for.  The statutory lien for43
charges on  the good s sold, granted  by the first sentence  of subsectio n (a), continue s valid unless the  bailee gives it44
up.  See Section 7-40 3.  But once a new re ceipt is issued to the buyer, the buyer beco mes "the person o n whose45
account the goods are held" under the second sentence of subsection (a); unless the buyer undertakes liability for46
charges in relation to other goods stored by the seller, there is no general lien against the buyer for such charges.  Of47
course, the b ailee may pre serve the gen eral lien in such a  case either b y an arrange ment by whic h the buyer " is liable48
for" such charges, or by reserving a security interest under subsection (b).49

6.  A possessory warehouse lien arises as provided under subsection (a) if the parties to the bailment have a50
storage agreement or a warehouse receipt is issued.  In the modern warehouse, the bailor and the bailee may enter51
into a master c ontract gov erning the ba ilment with the ba ilee and ba ilor keeping  track of the go ods stored  pursuant to52
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the master co ntract by nota tion on their res pective bo oks and re cords and  the parties send  notification via e lectronic1
communication as to what goods are covered by the master contract.  Warehouse receipts are not issued.  See2
Comment 4 to Section 7-204.  There is no particular form for a warehouse receipt and failure to contain any of the3
terms listed in Section 7-202 does not deprive the warehouse of its lien that arises under subsection (a).4

5
Cross Refe rences:6
Point 1:  Sections 7-501 and 7-502.7
Point 2:  Sections 9-109 and 9-333.8
Point 3:  Sections 2-503, 7-503, 7-504, 9-203, 9-312, and 9-322 .9
Point 4:  Sections 2-503, 7-501, 7-502, 7-504, 9-312, 9-331, 9-333, 9-401.10
Point 5:  Sections 2-503 and 7-403.11
Point 6:  Sections 7-202 and 7-204.12

13
Definitional C ross Referen ces:14
"Deliver".  Section 1-201.15
“Document of Title”.  Section 1-20116
"Goods".  Section 7-102.17
"Money".  Section 1-201.18
"Person".  Section 1-201.19
"Purchaser".  Section 1-201.20
"Right".  Section 1-201.21
"Security interest".  Section 1-201.22
"Value".  Section 1-204.23
"Warehouse receipt".  Section 1-201.24
"Warehouse".  Section 7-102.25

SECTION 7-210. ENFORCEMENT OF WAREHOUSE'S LIEN.26

(a) Except as otherwise provided in subsection (b), a warehouse’s lien may be enforced27

by public or private sale of the goods, in bulk or in packages, at any time or place and on any28

terms that are commercially reasonable, after notifying all persons known to claim an interest in29

the goods.  The notification must include a statement of the amount due, the nature of the30

proposed sale, and the time and place of any public sale.  The fact that a better price could have31

been obtained by a sale at a different time or in a different method from that selected by the32

warehouse is not of itself sufficient to establish that the sale was not made in a commercially33

reasonable manner.  The warehouse has sold in a commercially reasonable manner if the34

warehouse sells the goods in the usual manner in any recognized market therefor,  sells at the35

price current in that market at the time of the sale, or has otherwise sold in conformity with36
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commercially reasonable practices among dealers in the type of goods sold.  A sale of more1

goods than apparently necessary to be offered to ensure satisfaction of the obligation is not2

commercially reasonable, except in cases covered by the preceding sentence.3

(b) A warehouse's lien on goods, other than goods stored by a merchant in the course of4

its business, may be enforced only if the following requirements are satisfied:5

(1) All persons known to claim an interest in the goods must be notified.6

(2) The notification must include an itemized statement of the claim, a description7

of the goods subject to the lien, a demand for payment within a specified time not less than 108

days after receipt of the notification, and a conspicuous statement that unless the claim is paid9

within that time the goods will be advertised for sale and sold by auction at a specified time and10

place.11

(3) The sale must conform to the terms of the notification.12

(4) The sale must be held at the nearest suitable place to where the goods are held13

or stored.14

(5) After the expiration of the time given in the notification, an advertisement of15

the sale must be published once a week for two weeks consecutively in a newspaper of general16

circulation where the sale is to be held.  The advertisement must include a description of the17

goods, the name of the person on whose account the goods are being held, and the time and place18

of the sale.  The sale must take place at least 15 days after the first publication.  If there is no19

newspaper of general circulation where the sale is to be held, the advertisement must be posted at20

least 10 days before the sale in not less than six conspicuous places in the neighborhood of the21

proposed sale.22
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(c) Before any sale pursuant to this section, any person claiming a right in the goods may1

pay the amount necessary to satisfy the lien and the reasonable expenses incurred in complying2

with this section.  In that event, the goods may not be sold but must be retained by the warehouse3

subject to the terms of the receipt and this article.4

(d) A warehouse may buy at any public sale held pursuant to this section.5

(e) A purchaser in good faith of goods sold to enforce a warehouse's lien takes the goods6

free of any rights of persons against which the lien was valid, despite the warehouse’s7

noncompliance with this section.8

(f) A warehouse may satisfy its lien from the proceeds of any sale pursuant to this section9

but shall hold the balance, if any, for delivery on demand to any person to which the warehouse10

would have been bound to deliver the goods.11

(g) The rights provided by this section are in addition to all other rights allowed by law to12

a creditor against a debtor.13

(h) If a lien is on goods stored by a merchant in the course of its business, the lien may be14

enforced in accordance with subsection (a) or (b).15

(i) A warehouse is liable for damages caused by failure to comply with the requirements16

for sale under this section and, in case of willful violation, is liable for conversion.17

PRELIMINARY COMMENT18
19

Prior Uniform Statutory Provision:  Former Section 7-210.20
21

Chang es: Update to accommodate electronic commerce and for style.22
23

Purposes:24
25

1. Subsection (a) makes "commercial reasonableness" the standard for foreclosure proceedings in all cases26
except no n-comme rcial storage w ith a warehou se.  The latter c ategory em braces pr incipally storag e of househ old27
goods by private owners;  and for such cases the detailed provisions as to notification, publication and public sale are28
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retained in subsection (b) with one c hange.  The requ irement in former Section 7-2 10(2)(b) that the notification must1
be sent in pe rson or by re gistered or c ertified mail has b een deleted .  Notification m ay be sent by a ny reasonab le2
means as p rovided  in Section 1 -202.  T he swifter, mor e flexible pro cedure o f subsection (a ) is approp riate to3
commercial storage. Compare seller's power of resale on breach by buyer under the provisions of the Article on Sales4
(Section 2 -706).   Co mmercial re asonable ness is a flexible co ncept that allo ws for a wide  variety of action s to satisfy5
the rule of this section, including electronic means of posting and sale.6

2. The provisions of subsections (d) and (e) permitting the bailee to bid at public sales and confirming the7
title of purchasers at foreclosure sales are designed to secure more bidding and better prices and remain unchanged8
from former Section 7-210.9

3.  A warehouses may have recourse to an interpleader action in appropriate circumstances.  See Section 7-10
603.11

4.  If a warehouse has both a warehouse lien and a security interest, the warehouse may enforce both the lien12
and the security interest simultaneously by using the procedures of Article 9.  Section 7-210 adopts as its touchstone13
“commercial reasonableness” for the enforcement of a warehouse lien.  Following the procedures of Article 914
satisfies “comm ercial reaso nableness.”15

Cross Reference:  Sections 2-706, 7-403, 7-603 and Part 6 of Article 9.16

Definitional C ross Referen ces:17
"Bill of lading".  Section 1-201.18
"Conspicuous".  Section 1-201.19
"Creditor".  Section 1-201.20
"Delivery".  Section 1-201.21
“Document of Title”. Section 1-201.22
"Good faith".  Section 1-201 [7-102].23
"Goods".  Section 7-102.24
"Notification".  Section 1-202.25
"Notifies".  Section 1-202.26
"Person".  Section 1-201.27
"Purchaser".  Section 1-201.28
"Rights".  Section 1-201.29
"Term".  Section 1-201.30
"Warehouse".  Section 7-102.31

PART 332

BILLS OF LADING:  SPECIAL PROVISIONS33

SECTION 7-301. LIABILITY FOR NONRECEIPT OR MISDESCRIPTION; 34

"SAID TO CONTAIN";  "SHIPPER'S LOAD AND COUNT";  IMPROPER HANDLING.35

(a) A consignee of a nonnegotiable bill of lading which has given value in good faith, or a36

holder to which a negotiable bill has been duly negotiated, relying upon the description of the37

goods in the bill or upon the date shown in the bill, may recover from the issuer damages caused38

by the misdating of the bill or the nonreceipt or misdescription of the goods, except to the extent39
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that the document of title indicates that the issuer does not know whether any part or all of the1

goods in fact were received or conform to the description, such as in a case in which the2

description is in terms of marks or labels or kind, quantity, or condition or the receipt or3

description is qualified by "contents or condition of contents of packages unknown", "said to4

contain", "shipper's weight, load and count" or words of similar import, if that indication is true.5

(b) If goods are loaded by the issuer of the bill of lading, the issuer must count the6

packages of goods if shipped in packages and ascertain the kind and quantity if shipped in bulk7

and words such as "shipper's weight, load and count" or words of similar import indicating that8

the description was made by the shipper are ineffective except as to goods concealed by9

packages.10

(c) If bulk goods are loaded by a shipper that makes available to the issuer of the bill of11

lading adequate facilities for weighing those goods, the issuer must ascertain the kind and12

quantity within a reasonable time after receiving the shipper’s request in a record to do so.  In13

that case, "shipper's weight" or words of similar import are ineffective.14

(d) The issuer, by including in the bill of lading the words "shipper's weight, load and15

count" or words of similar import, may indicate that the goods were loaded by the shipper, and, if16

that statement is true, the issuer is not liable for damages caused by the improper loading.17

However,  omission of such words does not imply liability for damages caused by improper18

loading.19

(e) A shipper guarantees to the issuer the accuracy at the time of shipment of the20

description, marks, labels, number, kind, quantity, condition, and weight, as furnished by the21

shipper, and the shipper shall indemnify the issuer against damage caused by inaccuracies in22
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those particulars.  This right of the issuer to that indemnity does not limit its responsibility or1

liability under the contract of carriage to any person other than the shipper.2

PRELIMINARY COMMENT3

Prior Uniform Statutory Provision: Former Section 7-301.4

Chang es: Changes fo r clarity, style and to re cognize d eregulation in  the transpor tation industry.5

Purposes:6

1. This section continues the rules from former Section 7-301 with one substantive change.  The obligations7
of the issuer of the bill of lading under former subsections (2) and (3) were limited to issuers who were common8
carriers.  Sub sections (b) a nd (c) app ly the same rules to  all issuers not just co mmon ca rriers.  This sec tion is9
compatible with the policies stated in the federal Bills of Lading act, 49 U.S.C. § 80113 (20 00).10

2. The language of the pre-Code Uniform Bills of Lading Act suggested that a carrier is ordinarily liable for11
damage  caused b y imprope r loading, bu t may relieve itself o f liability by disclosing  on the bill that ship per actually12
loaded.  A more accurate statement of the law is that the carrier is not liable for losses caused by act or default of the13
shipper, which would include improper loading. There was some question whether under pre-Code law a carrier was14
liable even to a good faith purchaser of a negotiable bill for such losses, if the shipper's faulty loading in fact caused15
the loss. Subs ection (d) p ermits the carrie r to bar, by d isclosure of ship per's loading, liab ility to a good faith16
purchaser.  There is no implication that decisions such as Modern Tool Corp. v. Pennsylvania R. Co., 100 F.Supp.17
595 (D.N.J.1951), are disapproved.18

3. This sec tion is a restatem ent of existing law a s to the metho d by which a  bailee may a void resp onsibility19
for the accuracy of descriptions which are made by or in reliance upon information furnished by the depositor or20
shipper.  T he wordin g in this section  – “c ontents or co ndition of co ntents of pack ages unkno wn” or “ship per’s21
weight, load and count” – to indicate that the shipper loaded the goods or that the carrier does not know the22
description , condition, o r contents of the  loaded p ackages co ntinues to be a pprop riate as com monly und erstood in23
the transpor tation industry.  T he reasons  for this wordin g are as imp ortant in 200 2 as when the  prior section  initially24
was appr oved.   T he issuer is liable o n docum ents issued by a n agent, con trary to instruction s of his principa l,25
without receiving goods.  No disclaimer of this liability is permitted since it is not a matter either of the care of the26
goods or their description.27

4. The sh ipper's erron eous repo rt to the carrier c oncerning  the good s may cause d amage to th e carrier. 28
Subsectio n (e) therefor e provide s approp riate indemn ity.29

5.    The wo rd “freight” in the fo rmer Sec tion 7-301  has been c hanged to  “goods”  to conform  to30
international and domestic land transport usage in which “freight” means the price paid for carriage of the goods and31
not the goo ds themselve s.  Hence, ch anging the wo rd “freight” to the  word “go ods” is a clar ifying change tha t fits32
both international and domestic practice.33

34
Cross Refe rences:   Sections 7-203, 7-309 and 7-501.35

36
Definitional C ross Referen ces:37
"Bill of lading".  Section 1-201.38
"Consignee".  Section 7-102.39
“Document of Title”.  Section 1-201.40
"Duly negotiate".  Section 7-501.41
"Good faith".  Section 1-201.42
"Goods".  Section 7-102.43
"Holder".  Section 1-201.44
"Issuer".  Section 7-102.45
"Notice".  Section 1-202.46
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"Party".  Section 1-201.1
"Purchaser."  Section 1-201.2
"Receipt of Goods".  Section 2-103.3
"Value".  Section 1-204.4

SECTION 7-302. THROUGH BILLS OF LADING AND SIMILAR DOCUMENTS5

OF TITLE.6

(a) The issuer of a through bill of lading or other document of title embodying an7

undertaking to be performed in part by a person acting as its agent or by a performing carrier is8

liable to any person entitled to recover on the document for any breach by the other person or the9

performing carrier of its obligation under the document.  However, to the extent that the bill10

covers an undertaking to be performed overseas or in territory not contiguous to the continental11

United States or an undertaking including matters other than transportation, this liability for12

breach by the other person or the performing carrier may be varied by agreement of the parties.13

(b) If goods covered by a through bill of lading or other document of title embodying an14

undertaking to be performed in part by a person other than the issuer are received by that person,15

the person is subject, with respect to its own performance while the goods are in its possession,16

to the obligation of the issuer.  The person’s obligation is discharged by delivery of the goods to17

another person pursuant to the document and does not include liability for breach by any other18

person or by the issuer.19

(c) The issuer of a through bill of lading or other document of title described in20

subsection (a) is entitled to recover from the performing carrier, or other person in possession of21

the goods when the breach of the obligation under the document occurred:22

(1) the amount it may be required to pay to any person entitled to recover on the23

document for the breach, as may be evidenced by any receipt, judgment, or transcript, and;24
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(2) the amount of any expense reasonably incurred by the issuer in defending any1

action commenced by any person entitled to recover on the document for the breach.2

PRELIMINARY COMMENT3

Prior Uniform Statutory Provision:  Former Section 7-302.4

Chang es: To conform to current terminology and for style.5

Purposes:6

1.  This section continues the rules from former Section 7-302 without substantive change.   The  term7
“performin g carrier” is sub stituted for the term  “connecting  carrier” to co nform the term inology of this sec tion with8
terminolog y used in rece nt UNC ITRA L and O AS pro posals co ncerning tran sportation a nd through  bills of lading. 9
This chan ge in termino logy is not substa ntive.  This sec tion is comp atible with liability on  carriers und er federal law . 10
See 49 U.S.C. § 14706.11

The purpose of this section is to subject the initial carrier under a through bill to suit for breach of the12
contract of carriage by any performing carrier and to make it clear that any such performing carrier holds the goods13
on terms which are defined by the document of title even though such performin g carrier did  not issue the do cument.14
Since the performing carrier does hold the goods on the terms of the document, it must honor a proper demand for15
delivery or a diversion order just as the original bailee would have to.  Similarly it has the benefits of the excuses for16
non-delivery and limitations of liability provided for the original bailee who issued the bill.  Unlike the original17
bailee-issuer, the  performing  carrier's respo nsibility is limited to the p eriod while th e goods a re in its possessio n. 18
The sec tion does no t impose an y obligation to  issue through b ills.  19

2. The re ference to d ocumen ts other than thro ugh bills look s to the possib ility that multi-purpo se docum ents20
may come into use, e.g., combination warehouse receipts and bills of lading.  As electronic documents of title come21
into common usage, storage documents (e.g. warehouse receipts) and transportation documents (e.g. bills of lading)22
may merge seamlessly into one electronic document that can serve both the storage and transportation segments of23
the movement of go ods.24

3. Under Subsection (a) the issuer of a through bill of lading may become liable for the fault of another25
person.  Subsection (c) gives the issuer appropriate rights of recourse.26

4.  Despite the broad language of subsection (a), Section 7-302 is subject to preemption by federal laws and27
treaties.  Section 7-103.  The precise scope of federal preemption in the transportation sector is a question beyond28
the comp etence of A rticle 7. 29

30
Cross reference: Section 7-10331

32
Definitional C ross Referen ces:33
"Agreement".  Section 1-201.34
"Bailee".  Section 7-102.35
"Bill of lading".  Section 1-201.36
"Delivery".  Section 1-201.37
“Document of title”.  Section 1-201.38
"Goods".  Section 7-102.39
"Issuer".  Section 7-102.40
"Party".  Section 1-201.41
"Person".  Section 1-201.42

SECTION 7-303. DIVERSION;  RECONSIGNMENT;  CHANGE OF43
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INSTRUCTIONS.1

(a) Unless the bill of lading otherwise provides, a carrier may deliver the goods to a2

person or destination other than that stated in the bill or may otherwise dispose of the goods,3

without liability for misdelivery, on instructions from:4

(1) the holder of a negotiable bill; 5

(2) the consignor on a nonnegotiable bill even if the consignee has given contrary6

instructions; 7

(3) the consignee on a nonnegotiable bill in the absence of contrary instructions8

from the consignor, if the goods have arrived at the billed destination or if the consignee is in9

possession of the tangible bill or in control of the electronic bill; or10

(4) the consignee on a nonnegotiable bill, if the consignee is entitled as against the11

consignor to dispose of the goods.12

(b) Unless instructions described in subsection (a) are included in a negotiable bill of13

lading, a person to which the bill is duly negotiated may hold the bailee according to the original14

terms.15

PRELIMINARY COMMENT16
17

Prior Uniform Statutory Provision: Former Section 7-303.18
19

Chang es: To accommodate electronic documents and for style.20
21

Purposes:22
23

1. Diversio n is a very com mon com mercial pra ctice which d efeats delivery to  the consigne e originally24
named in a bill of lading.  This section continues former Section 7-303's safe harbor rules for carriers in situations25
involving div ersion and  adapts tho se rules to elec tronic doc uments of title.  T his section wo rks comp atibly with26
Section 2-705.  C arriers may as a business matter be willing to acce pt instructions from consignees in which case  the27
carrier will be liable for misdelivery if the consignee was not the owner or otherwise empowered to dispose of the28
goods under subsection (a)(4).  The section imposes no duty on carriers to undertake diversion.  The carrier is of29
course subject to the provisions of mandatory filed tariffs as provided in Section 7-103.30

2. It should be noted that the section provides only an immunity for carriers against liability for31
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"misdelivery."  It does not, for example, defeat the title to the goods which the consignee-buyer may have acquired1
from the consignor-seller upon delivery of the goods to the carrier under a non- negotiable bill of lading.  Thus if the2
carrier, upon instructions from the consignor, returns the goods to him, the consignee may recover the goods from3
the consignor or his insolvent estate.  However, under certain circumstances, the consignee's title may be defeated by4
diversion of the goods in transit to a different consignee.  The rights that arise between consignor-seller and the5
consignee-buyer out of a contract for the sale of goods is governed by Article 2.6

7
Cross Refe rences:8
Point 1: Sections 2-705 and 7-103.9
Point 2: Article 2, Sections 7-403 and 7-504(3).10

11
Definitional C ross Referen ces:12
"Bailee".  Section 7-102.13
"Bill of lading".  Section 1-201.14
“Carrier”.  Section 7-10215
"Consignee".  Section 7-102.16
"Consignor".  Section 7-102.17
"Delivery".  Section 1-201.18
"Goods".  Section 7-102.19
"Holder".  Section 1-201.20
"Notice".  Section 1-202.21
"Person".  Section 1-201.22
"Purchaser".  Section 1-201.23
"Term".  Section 1-201.24

25
SECTION 7-304. TANGIBLE BILLS OF LADING IN A SET.26

(a) Except as customary in international transportation, a tangible bill of lading may not27

be issued in a set of parts.  The issuer is liable for damages caused by violation of this subsection.28

(b) If a tangible bill of lading is lawfully issued in a set of parts, each of which contains29

an identification code and is expressed to be valid only if the goods have not been delivered30

against any other part, the whole of the parts constitutes one bill.31

(c) If a tangible negotiable bill of lading is lawfully issued in a set of parts and different32

parts are negotiated to different persons, the title of the holder to which the first due negotiation33

is made prevails as to both the document of title and the goods even if any later holder may have34

received the goods from the carrier in good faith and discharged the carrier's obligation by35

surrendering its part.36

(d) A person that negotiates or transfers a single part of a tangible bill of lading issued in37
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a set is liable to holders of that part as if it were the whole set.1

(e) The bailee is obliged to deliver in accordance with Part 4 of this article against the2

first presented part of a tangible bill of lading lawfully issued in a set.  Delivery in this manner3

discharges the bailee's obligation on the whole bill.4

PRELIMINARY COMMENT5
6

Prior Uniform Statutory Provision:  Former Section 7-304.7
8

Chang es: To limit bills in a set to tangible bills of lading and to use terminology more consistent with modern usage.9
10

Purposes:11
12

1. Tang ible bills of lading  in a set are still used in s ome natio ns in internationa l trade.  Con sequently, a13
tangible bill of lading part of a set could be at issue in a lawsuit that might come within Article 7.  The statement of14
the legal effect of a lawfully issued set is in accord with existing commercial law relating to maritime and other15
international tangible bills of lading.  This law has been codified in the Hague and Warsaw Conventions and in the16
Carriage of Goods by Sea Act, the provisions of which would ordinarily govern in situations where bills in a set are17
recognized by this Article.  Tangible bills of lading in a set are prohibited in domestic trade.18

2.  Electronic bills of lading in domestic or international trade will not be issued in a set given the19
requirements of control necessary to deliver the bill to another person.  An electronic bill of lading will be a single,20
authoritative co py.  Section 7 -106.  He nce, this section d ifferentiates betwe en electron ic bills of lading a nd tangible21
bills of lading.  This section does not p rohibit electronic data message s about goods in transit beca use these22
electronic data messages are not the issued bill of lading.  Electronic data messages contain information for the23
carrier’s management and handling of the cargo but this information for the carrier’s use is not the issued bill of24
lading.25

26
Cross Reference:  Section 7-103, 7-303 and 7-106.27

28
Definitional C ross Referen ces:29
"Bailee".  Section 7-102.30
"Bill of lading".  Section 1-201.31
"Delivery".  Section 1-201.32
“Document of Title”.  Section 1-201.33
"Duly negotiate".  Section 7-501.34
"Good faith".  Section 1-201.35
"Goods".  Section 7-102.36
"Holder".  Section 1-201.37
"Issuer".  Section 7-102.38
"Person".  Section 1-201.39
"Receipt of goods".  Section 2-103.40

41
SECTION 7-305. DESTINATION BILLS.42

(a) Instead of issuing a bill of lading to the consignor at the place of shipment, a carrier ,43

at the request of the consignor, may procure the bill to be issued at destination or at any other44
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place designated in the request.1

(b) Upon request of any person entitled as against a carrier to control the goods while in2

transit and on surrender of possession or control of any outstanding bill of lading or other receipt3

covering the goods, the issuer, subject to Section 7-105, may procure a substitute bill to be issued4

at any place designated in the request.5

PRELIMINARY COMMENT6
7

Prior Uniform Statutory Provision: Former Section 7-305.8
9

Chang es: To accommodate electronic bills of lading and for style.10
11

Purposes:12
13

1.  Subsection (a) continues the rules of former Section 7-305(1) without substantive change.  This proposal14
is designed to facilitate the use of order bills in connection with fast shipments.  Use of order bills on high speed15
shipments is im peded  by the fact that the go ods may a rrive at destinatio n before the  docume nts, so that no o ne is16
ready to take delivery from the carrier.  This is especially inconvenient for carriers by truck and air, who do not have17
terminal facilities where shipments can be held to await consignee's appearance.  Order bills would be useful to take18
advantage  of bank co llection.  This m ay be prefe rable to C.O .D. shipme nt in which the ca rrier, e.g. a truck d river, is19
the collecting and remitting agent.  Financing of shipments under this plan would be handled as follows:  seller at20
San Francisco delivers the goods to an airline with instructions to issue a bill in New York to a named bank.  Seller21
receives a re ceipt emb odying this und ertaking to issue  a destination b ill.  Airline wires its Ne w York fre ight agent to22
issue the bill as instructed by the seller. Seller wires the New York bank a draft on buyer.  New York bank indorses23
the bill to buyer when the buyer honors the draft.  Normally seller would act through its own bank in San Francisco,24
which would extend credit in reliance on the airline's contract to deliver a bill to the order of its New York25
correspondent.  This section is entirely permissive;  it imposes no duty to issue such bills.  Whether a performing26
carrier will act as issuing agent is left to agreement between carriers.27

2.  Subsec tion (b) con tinues the rule fro m former S ection 7-30 5(2) with ac commo dation for ele ctronic bills28
of lading. If the substitute bill changes from an electronic to a tangible  medium or vice versa, the issuance of the29
substitute bill mus t comply with S ection 7-10 5 to give the su bstitute bill validity and  effect.30

31
Cross Reference: Section 7-105.32

33
Definitional C ross Referen ces:34
"Bill of lading".  Section 1-201.35
"Consignor".  Section 7-102.36
"Goods".  Section 7-102.37
"Issuer".  Section 7-102.38
"Receipt of goods".  Section 2-103.39

40
SECTION 7-306. ALTERED BILLS OF LADING.  An unauthorized alteration or41

filling in of a blank in a bill of lading leaves the bill enforceable according to its original tenor.42
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PRELIMINARY COMMENT1

Prior Uniform Statutory Provision:  Former Section 7-306.2

Chang es: None3

Purposes:4

An unauthorized alteration or filling in of a blank, whether made with or without fraudulent intent, does not5
relieve the issuer of his liability on the document as originally executed.  This section applies to both tangible and6
electronic bills of lading, applying the same rule to both types of bills of lading.  The control concept of Section 7-7
106 requires that any changes to the electronic document of title be readily identifiable as authorized or8
unauthorized.  Section 7-306 should be compared to Section 7-208 where a different rule applies to the unauthorized9
filling in of a blank for tangible warehouse receipts.10

Cross Reference: Sections 7-106 and 7-208.11

Definitional C ross Referen ces:12
"Bill of lading".  Section 1-201.13
"Issuer".  Section 7-102.14

SECTION 7-307. LIEN OF CARRIER.15

(a) A carrier has a lien on the goods covered by a bill of lading or on the proceeds thereof16

in its possession for charges after the date of the carrier’s receipt of the goods for storage or17

transportation, including demurrage and terminal charges, and for expenses necessary for18

preservation of the goods incident to their transportation or reasonably incurred in their sale19

pursuant to law.  However, against a purchaser for value of a negotiable bill of lading, a carrier's20

lien is limited to charges stated in the bill or the applicable tariffs or, if no charges are stated, a21

reasonable charge.22

(b) A lien for charges and expenses under subsection (a) on goods that the carrier was23

required by law to receive for transportation is effective against the consignor or any person24

entitled to the goods unless the carrier had notice that the consignor lacked authority to subject25

the goods to those charges and expenses.  Any other lien under subsection (a) is effective against26

the consignor and any person that permitted the bailor to have control or possession of the goods27
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unless the carrier had notice that the bailor lacked authority.1

(c) A carrier loses its lien on any goods that it voluntarily delivers or unjustifiably refuses2

to deliver.3

PRELIMINARY COMMENT4
5

Prior Uniform Statutory Provision:  Former Section 7-307.6
7

Chang es: Expanded to cover proceeds of the goods transported.8
9

Purposes:10
11

1.  The section is intended to give carriers a specific statutory lien for charges and expenses similar to that12
given to warehousemen by the first sentence of Section 7-209(a) and extends that lien to the proceeds of the goods as13
long as the ca rrier has po ssession of the p roceeds .  But beca use carriers d o not com monly claim  a lien for charg es in14
relation to other goods or lend money on the security of goods in their hands, provisions for a general lien or a15
security interest similar to those in Section 7-209(a) and (b) are omitted.  Carriers may utilize Article 9 to obtain a16
security interest and become a secured party.  As the lien given by this section is specific, and the storage or17
transportation often preserves or increases the value of the goods, subsection (b) validates the lien against anyone18
who permitted the bailor to have possession of the goods. Where the carrier is required to receive the goods for19
transportatio n, the owner's intere st may be sub jected to ch arges and e xpenses ar ising out of dep osit of his goo ds by a20
thief.  The crucial mental element is the carrier's knowledge or reason to know of the bailor's lack of authority.  If the21
carrier does not know or have reason to know of the bailor’s lack of authority, the carrier has a lien under this section22
against any pe rson so long  as the cond itions of subsec tion (b) are sa tisfied.  In light of the cru cial mental elem ent,23
Sections 7 -307 and  9-333 co mbine to giv e priority to a ca rrier’s lien over se curity interests in the go ods.  In this24
regard, the ju dicial decisio n in In re Shar on Steel C orp., 25 U .C.C. Rep .2d 503 , 176 B .R. 384 (W .D. Pa. 19 95) is25
correct and  is the controlling  precede nt.26

2.  The reference to charges in this section means charges relating to the bailment relationship for27
transportatio n.  Charges d oes not me an that the bill of lad ing must state a sp ecific rate or a sp ecific amou nt. 28
However, failure to state a specific rate or a specific amount has legal consequences under the second sentence of29
subsection (a).30

3.  The carrier’s specific lien under this section is a possessory lien.  See subsection (c).  Part 3 of Article 731
does not require any particular form for a bill of lading.  The carrier’s lien arises when the carrier has issued a bill of32
lading.33

34
Cross Refe rences:35
Point 1:  Sections 7-209, 9-109 and 9-333.36
Point 3.  Section 7-202 and 7-209.37

38
Definitional C ross Referen ces:39
"Bill of lading".  Section 1-201.40
“Carrier”.  Section 7-102.41
"Consignor".  Section 7-102.42
"Delivery".  Section 1-201.43
"Goods".  Section 7-102.44
"Person".  Section 1-201.45
"Purchaser".  Section 1-201.46
"Value".  Section 1-204.47
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SECTION 7-308. ENFORCEMENT OF CARRIER'S LIEN.1

(a) A carrier's lien on goods may be enforced by public or private sale of the goods, in2

bulk or in packages, at any time or place and on any terms that are commercially reasonable, after3

notifying all persons known to claim an interest in the goods.  The notification must include a4

statement of the amount due, the nature of the proposed sale, and the time and place of any5

public sale.  The fact that a better price could have been obtained by a sale at a different time or6

in a different method from that selected by the carrier is not of itself sufficient to establish that7

the sale was not made in a commercially reasonable manner.  The carrier has sold goods in a8

commercially reasonable manner if the carrier sells the goods in the usual manner in any9

recognized market therefor, sells at the price current in that market at the time of the sale, or has10

otherwise sold in conformity with commercially reasonable practices among dealers in the type11

of goods sold.  A sale of more goods than apparently necessary to be offered to ensure12

satisfaction of the obligation is not commercially reasonable, except in cases covered by the13

preceding sentence.14

(b) Before any sale pursuant to this section, any person claiming a right in the goods may15

pay the amount necessary to satisfy the lien and the reasonable expenses incurred in complying16

with this section.  In that event, the goods may not be sold but must be retained by the carrier,17

subject to the terms of the bill of lading and this article.18

(c) A carrier may buy at any public sale pursuant to this section.19

(d) A purchaser in good faith of goods sold to enforce a carrier's lien takes the goods free20

of any rights of persons against which the lien was valid, despite the carrier’s noncompliance21

with this section.22
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(e) A carrier may satisfy its lien from the proceeds of any sale pursuant to this section but1

shall hold the balance, if any, for delivery on demand to any person to which the carrier would2

have been bound to deliver the goods.3

(f) The rights provided by this section are in addition to all other rights allowed by law to4

a creditor against a debtor.5

(g) A carrier's lien may be enforced pursuant to either subsection (a) or the procedure set6

forth in subsection Section 7-210(b).7

(h) A carrier is liable for damages caused by failure to comply with the requirements for8

sale under this section and, in case of willful violation, is liable for conversion.9

PRELIMINARY COMMENT10
11

Prior Uniform Statutory Provision:  Former Section 7-308.12
13

Chang es: To conform language to modern usage and for style.14
15

Purposes:16
17

This section is intended to give the carrier an enforcement procedure of its lien coextensive with that given18
the warehouse in cases other than those covering noncommercial storage by the warehouse. See Section 7-210 and19
comments.20

21
Cross Reference:  Section 7-210.22

23
Definitional C ross Referen ces:24
"Bill of lading".  Section 1-201.25
“Carrier”.  Section 7-102.26
"Creditor".  Section 1-201.27
"Delivery".  Section 1-201.28
"Good faith".  Section 1-201. [7-102]29
"Goods".  Section 7-102.30
"Notification".  Section 1-202.31
"Notifies".  Section 1-202.32
"Person".  Section 1-201.33
"Purchaser".  Section 1-201.34
"Rights".  Section 1-201.35
"Term".  Section 1-201.36

SECTION 7-309. DUTY OF CARE;  CONTRACTUAL LIMITATION OF37
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CARRIER'S LIABILITY.1

(a) A carrier that issues a bill of lading, whether negotiable or nonnegotiable, must2

exercise the degree of care in relation to the goods which a reasonably careful person would3

exercise under similar circumstances.  This subsection does not affect any statute, regulation, or4

rule of law that imposes liability upon a common carrier for damages not caused by its5

negligence.6

(b) Damages may be limited by a term in the bill of lading that the carrier's liability may7

not exceed a value stated in the bill if the carrier's rates are dependent upon value and the8

consignor is afforded an opportunity to declare a higher value and the consignor is advised of the9

opportunity. However, no such limitation is effective with respect to the carrier's liability for10

conversion to its own use.11

(c) Reasonable provisions as to the time and manner of presenting claims and12

commencing actions based on the shipment may be included in a bill of lading.13

PRELIMINARY COMMENT14
15

Prior Uniform Statutory Provision:  Former Section 7-309.16
17

Chang es: References to tariffs eliminated because of deregulation and for style.18
19

Purposes:20
21

1.  A bill of lading may also serve as the contract between the carrier and the bailor.  Parties in their contract22
should be able to limit the amount of damages for breach of that contract including breach of the duty to take23
reasonable care of the goods.  Whether a term limiting liability for damages is enforceable is determined by contract24
law principles.  The parties cannot disclaim by contract the carrier’s obligation of care.  Section 1-302.25

Federal statutes and treaties for air, maritime and rail transport may alter the standard of care.  These federal26
statutes and treaties preempt this section when applicable.  Section 7-103.  Subsection (a) does not impair any rule of27
law imposing the liability of an insurer on a common carrier in intrastate commerce.  Subsection (b), however,28
applies to the common carrier’s  liability as an insurer as well as to liability based on negligence.29

2.  References to public tariffs in former Section 7-309(2) and (3) have been deleted in light of the modern30
era of dere gulation.  See  Comm ent 2 to Sec tion 7-103 .  If a tariff is required u nder state or  federal law, p ursuant to31
Section 7-103(a), the tariff would control over the rule of this section.  As governed by contract law, parties may32
incorporate by reference the limits on the amount of damages or the reasonable provisions as to the time and manner33
of presenting claims set forth in applicable tariffs, e.g. a maximum unit value beyond which goods are not taken or a34
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disclaimer of responsibility for undeclared articles of extraordinary value.1
3. As unde r former Se ction 7-30 9(2), subse ction (b) pr ovides that a  limitation of dam ages is ineffective if2

the carrier has converted the goods to its own use.  A mere failure to redeliver the goods is not conversion to the3
carrier’s own use.  Conversion to its own use has  a specialized meaning in the case law that is narrower than the idea4
of convers ion genera lly.5

4.  As used in this section, damages may include damages arising from delay in delivery.  Delivery dates6
and times are often specified in the parties’ contract.  See Section 7-403.7

8
Cross Reference:  Sections 1-302, 7-103, 7-204, 7-403.9

10
Definitional C ross Referen ces:11
"Action".  Section 1-201.12
"Bill of lading".  Section 1-201.13
“Carrier”.  Section 7-102.14
"Consignor".  Section 7-102.15
“Document of Title”.  Section 1-102.16
"Goods".  Section 7-102.17
"Value".  Section 1-204.18

19
PART 420

WAREHOUSE RECEIPTS AND BILLS OF LADING:  GENERAL OBLIGATIONS21

SECTION 7-401. IRREGULARITIES IN ISSUE OF RECEIPT OR BILL OR22

CONDUCT OF ISSUER.  The obligations imposed by this article on an issuer apply to a23

document of title even if:24

(1) the document does not comply with the requirements of this article or of any other25

statute, rule, or regulation regarding its issue, form, or content; 26

(2) the issuer violated laws regulating the conduct of its business; 27

(3) the goods covered by the document were owned by the bailee when the document was28

issued;  or29

(4) the person issuing the document is not a warehouse but the document purports to be a30

warehouse receipt.31

PRELIMINARY COMMENT32
33

Prior Uniform Statutory Provision:  Former Section 7-401.34
35



45

Chang es: Changes fo r style only.1
2

Purposes:3
4

The ba ilee's liability on its docu ment desp ite non-receip t or misdesc ription of the go ods is affirmed  in5
Sections 7-203 and 7-301.  The purpose of this section is to make it clear that regardless of irregularities a document6
which falls within the definition of document of title imposes on the issuer the obligations stated in this Article.  For7
example, a bailee will not be permitted to avoid its obligation to deliver the goods (Section 7-403) or his obligation8
of due care with respect to them (Sections 7-204 and 7-309) by taking the position that no valid "document" was9
issued bec ause it failed to file a sta tutory bond  or did no t pay stamp tax es or did no t disclose the p lace of storag e in10
the document.  Sanctions against violations of statutory or administrative duties with respect to documents should be11
limited to revocation of license or other measures prescribed by the regulation imposing the duty. See Sections12
7-103.13

14
Cross Refe rences:   Sections 7-103, 7-203, 7-204, 7-301, 7-309.15

16
Definitional C ross Referen ces:17
"Bailee".  Section 7-102.18
"Document of title".  Section 1-201.19
"Goods".  Section 7-102.20
"Issuer".  Section 7-102.21
"Person".  Section 1-201.22
"Warehouse receipt".  Section 1-201.23
"Warehouse".  Section 7-102.24

SECTION 7-402. DUPLICATE DOCUMENT OF TITLE;  OVERISSUE.  A25

duplicate or any other document of title purporting to cover goods already represented by an26

outstanding document of the same issuer does not confer any right in the goods, except as27

provided in the case of tangible bills of lading in a set of parts, overissue of documents for28

fungible goods, substitutes for lost, stolen, or destroyed documents, or substitute documents29

issued pursuant to Section 7-105.  The issuer is liable for damages caused by its overissue or30

failure to identify a duplicate document by a conspicuous notation.31

PRELIMINARY COMMENT32
33

Prior Uniform Statutory Provision:  Former Section 7-402.34
35

Chang es: Changes to accom modate electronic d ocuments.36
37

Purposes:38
39

1. This section treats a duplicate which is not properly identified as a duplicate like any other overissue of40
documents:  a purchaser of such a document acquires no title but only a cause of action for damages against the41
person tha t made the d eception p ossible, exce pt in the cases n oted in the sec tion.  But pa rts of a tangible b ill lawfully42
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issued in a set o f parts are no t "overissue " (Section  7-304).  O f course, if the issuer  has clearly indic ated that a1
document is a duplicate so that no one can be deceived by it, and in fact the duplicate is a correct copy of the2
original, the issuer  is not liable for p reparing an d delivering  such a dup licate copy.3

Section 7-105 allows documents of title to be reissued in another medium.  Re-issuance of a document in an4
alternative me dium und er Section 7 -105 req uires that the orig inal docum ent be surren dered to th e issuer in ord er to5
make the sub stitute docum ent the effective d ocumen t.  If the substitute do cument is no t issued in com pliance with6
section 7-105, then the document should be treated as a duplicate under this section.7

2. The section applies to nonnegotiable documents to the extent of providing an action for damages for one8
who acquires an unmarked duplicate from a transferor who knew the facts and would therefore himself have had no9
cause of action against the issuer of the duplicate.  Ordinarily the transferee of a nonnegotiable document acquires10
only the rights of its transferor.11

3. Overissue is defined so as to exclude the common situation where two valid documents of different12
issuers are outstanding for the same goods at the same time.  Thus freight forwarders commonly issue bills of lading13
to their custom ers for small ship ments to be  combine d into carlo ad shipme nts for which the r ailroad will issue  a bill14
of lading to the forwarder.  So also a warehouse receipt may be outstanding against goods, and the holder of the15
receipt may issue delivery orders against the same goods.  In these cases dealings with the subsequently issued16
documents may be effective to transfer title;  e.g. negotiation of a delivery order will effectively transfer title in the17
ordinary case where no dishonesty has occurred and the goods are available to satisfy the orders.  Section 7-50318
provides for cases of co nflict between documents o f different issuers.19

20
Cross Refe rences:21
Point 1:  Sections 7-105, 7-207, 7-304, and 7-601.22
Point 3:  Section 7-503.23

24
Definitional C ross Referen ces:25
"Bill of lading".  Section 1-201.26
"Conspicuous".  Section 1-201.27
"Document of title".  Section 1-201.28
"Fungible goods."  Section 1-201.29
"Goods".  Section 7-102.30
"Issuer".  Section 7-102.31
"Right".  Section 1-201.32

SECTION 7-403. OBLIGATION OF WAREHOUSE OR CARRIER TO33

DELIVER;  EXCUSE.34

(a) A bailee shall deliver the goods to a person entitled under a document of title that35

complies with subsections (b) and (c), unless and to the extent that the bailee establishes any of36

the following:37

(1) delivery of the goods to a person whose receipt was rightful as against the38

claimant;39

(2) damage to or delay, loss, or destruction of the goods for which the bailee is not40
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liable;1

(3) previous sale or other disposition of the goods in lawful enforcement of a lien2

or on a warehouse's lawful termination of storage;3

(4) the exercise by a seller of its right to stop delivery pursuant to Section 2-705 or4

by a lessor of its right to stop delivery pursuant to Section 2A-526;5

(5) a diversion, reconsignment, or other disposition pursuant to Section 7-303;6

(6) release, satisfaction, or any other fact affording a personal defense against the7

claimant; or8

(7) any other lawful excuse.9

(b) A person claiming goods covered by a document of title shall satisfy the bailee's lien 10

if the bailee so requests or the bailee is prohibited by law from delivering the goods until the11

charges are paid. 12

(c) Unless a person claiming the goods is one against which the document of title does13

not confer a right under Section 7-503(a):14

(1) the person claiming under a document shall surrender possession or control of15

any outstanding negotiable document covering the goods for cancellation or indication of partial16

deliveries; and17

(2) the bailee shall cancel the document or conspicuously indicate in the document18

the partial delivery or be liable to any person to which the document is duly negotiated.19

PRELIMINARY COMMENT20
21

Prior Uniform Statutory Provision:  Former Section 7-403.22
23

Chang es: Definition in former Section 7-403(4) moved to Section 7-102; bracketed language in former Section 7-24
403(1)(b) deleted; added cross reference to Section 2A-526; changes for style.25

26
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Purposes:1
2

1.  The present section, following former Section 7-403, is constructed on the basis of stating what previous3
deliveries or  other circum stances op erate to excu se the bailee's no rmal obliga tion on the d ocumen t.  Accordin gly,4
"justified" deliveries under the pre-Code uniform acts now find their place as "excuse" under subsection (a).5

2. The principal case covered by subsection (a)(1) is delivery to a person whose title is paramount to the6
rights represented by the doc ument.  For examp le, if a thief deposits stolen goods in a warehouse  facility and takes a7
negotiable receipt, the warehouse is not liable on the receipt if it has surrendered the goods to the true owner, even8
though the receipt is held by a good faith purchaser.  See Section 7-503(a).  However, if the owner entrusted the9
goods to  a person w ith power o f disposition, an d that perso n deposite d the goo ds and too k a negotiab le docum ent,10
the owner's rec eiving deliver y would no t be rightful as aga inst a holder to  whom the n egotiable d ocumen t was duly11
negotiated, and delivery to the owner would not give the bailee a defense against such a holder.  See Sections12
7-502(a)(2), 7-503(a)(1).13

3. Subsection (a)(2) amounts to a cross reference to all the tort law that determines the varying14
responsibilities and standards of care applicable to commercial bailees.  A restatement of this tort law would be15
beyond the scope of this Act.  Much of the applicable law as to responsibility of bailees for the preservation of the16
goods and limitation of liability in case of loss has been codified for particular classes of bailees in interstate and17
foreign com merce by fe deral legislation  and treaty and  for intrastate carr iers and othe r bailees by the  regulatory state18
laws preserved by Section 7-103.  In the absence of governing legislation the common law will prevail subject to the19
minimum standard of reasonable care prescribed by Sections 7-204 and 7-309 of this Article.20

The bracketed language found in former Section 7-403(1)(b) has been deleted thereby leaving the21
allocations of the burden of going forward with the evidence and the burden of proof to the procedural law of the22
various states.23

Subsection (a)(4) contains a cross reference to both the seller’s and the lessor’s rights to stop delivery under24
Article 2 and  Article 2A r espectively.25

4.  As under former Section 7-403, there is no requirement that a request for delivery must be accompanied26
by a formal te nder of the a mount of the  charges du e.  Rather, the b ailee must req uest payme nt of the amo unt of its27
lien when asked to deliver, and only in case this request is refused is it justified in declining to deliver because of28
nonpaym ent of charge s.  Where  delivery witho ut payment is fo rbidden  by law, the req uest is treated as  implicit. 29
Such a prohibition reflects a policy of uniformity to prevent discrimination by failure to request payment in particular30
cases.  Subsection (b) must be read in conjunction with the priorities given to the warehouse lien and the carrier lien31
under Section 7-209 and 7-307, respectively.  If the parties are in dispute about whether the request for payment of32
the lien is legally proper, the bailee may have recourse to interpleader.  See Section 7-603.33

5. Subsection (c) states the obvious duty of a bailee to take up a negotiable document or note partial34
deliveries conspicuously thereon, and the result of failure in that duty.  It is subject to only one exception, that stated35
in subsection (a)(1) of this section and in Section 7-503(a). Subsection (c) is limited to cases of delivery to a36
claimant;  it has no  application , for examp le, where go ods held u nder a neg otiable do cument are  lawfully sold to37
enforce the bailee's lien.38

6.  Whe n courts are c onsidering  subsection ( a)(7), “any o ther lawful excu se,” amon g others, refers to39
complian ce with court o rders unde r Sections 7 -601, 7-6 02 and 7 -603. 40

41
Cross Refe rences:42
Point 2:  Sections 7-502 and 7-503.43
Point 3:  Sections 2-705, 2A-526, 7-103, 7-204, and 7-309 and 10-103.44
Point 4: Sections 7-209, 7-307 and 7-603.45
Point 5:  Section 7-503(1).46
Point 6: Sections 7-601, 7-602, and 7-603.47

48
Definitional C ross Referen ces:49
"Bailee".  Section 7-102.50
"Conspicuous".  Section 1-201.51
"Delivery".  Section 1-201.52
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"Document of title".  Section 1-201.1
"Duly negotiate".  Section 7-501.2
"Goods".  Section 7-102.3
“Lessor”.  Section 2A-103.4
"Person".  Section 1-201.5
"Receipt of goods".  Section 2-103.6
"Right".  Section 1-201.7
"Terms".  Section 1-201.8
"Warehouse".  Section 7-102.9

SECTION 7-404. NO LIABILITY FOR GOOD FAITH DELIVERY PURSUANT10

TO DOCUMENT OF TITLE.  A bailee that in good faith has received goods and delivered or11

otherwise disposed of the goods according to the terms of a document of title or pursuant to this12

article is not liable for the goods even if:13

(1)  the person from which the bailee received the goods did not have authority to procure14

the document or to dispose of the goods; or15

(2) the person to which the bailee delivered the goods did not have authority to receive16

the goods.17

PRELIMINARY COMMENT18

Prior Uniform Statutory Provision:  Former Section 7-404.19

Chang es: Changes reflect the definition of good faith in Section 7-102 and for style .20

Purposes:21

This section uses the test of good faith, as defined in Section 1-201 [7-102], to continue the policy of former22
Section 7-404.  Good faith now means “honesty in fact and the observance of reasonable commercial standards of23
fair dealing.”  The section states explicitly that the common law rule of "innocent conversion" by unauthorized24
"intermeddling" with another's property is inapplicable to the operations of commercial carriers and warehousemen25
that in good  faith perform  obligations tha t they have assum ed and tha t generally they are  under a lega l compulsio n to26
assume.  The section applies to delivery to a fraudulent holder of a valid document as well as to delivery to the27
holder of an invalid document.  Of course, in appropriate circumstances, a bailee may use interpleader or other28
dispute resolution process.  See Section 7-603.29

Cross Reference: Section 7-603.30

Definitional C ross Referen ces:31
"Bailee".  Section 7-102.32
"Delivery".  Section 1-201.33
"Document of title".  Section 1-201.34
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"Good faith".  Section 1-201 [7-102].1
"Goods".  Section 7-102.2
"Person".  Section 1-201.3
"Receipt of goods".  Section 2-103.4
"Term".  Section 1-201.5

PART 56

WAREHOUSE RECEIPTS AND BILLS OF LADING:  NEGOTIATION AND7

TRANSFER8

SECTION 7-501. FORM OF NEGOTIATION AND REQUIREMENTS OF DUE9

NEGOTIATION.10

(a) The following rules apply to a negotiable tangible document of title:11

(1) If the document’s original terms run to the order of a named person, the12

document is negotiated by the named person’s indorsement and delivery.  After the named13

person’s indorsement in blank or to bearer, any person may negotiate the document by delivery14

alone.15

(2) If  the document’s original terms run to bearer, it is negotiated by delivery16

alone.17

(3) If the document’s original terms run to the order of a named person and it is18

delivered to the named person, the effect is the same as if the document had been negotiated.19

(4) Negotiation of the document after it has been indorsed to a named person20

requires indorsement by the named person as well as delivery.21

(5) A document is duly negotiated if it is negotiated in the manner stated in this22

subsection to a holder that purchases it in good faith without notice of any defense against or23

claim to it on the part of any person and for value, unless it is established that the negotiation is24
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not in the regular course of business or financing or involves receiving the document in1

settlement or payment of a monetary obligation.2

(b) The following rules apply to a negotiable electronic document of title:3

(1) If the document’s original terms run to the order of a named person or to4

bearer, the document is negotiated by delivery of the document to another person.  Indorsement5

by the named person is not required to negotiate the document.6

(2) If the document’s original terms run to the order of a named person and the7

named person has control of the document, the effect is the same as if the document had been8

negotiated.9

(3) A document is duly negotiated if it is negotiated in the manner stated in this10

subsection to a holder that purchases it in good faith without notice of any defense against or11

claim to it on the part of any person and for value, unless it is established that the negotiation is12

not in the regular course of business or financing or involves taking delivery of the document in13

settlement or payment of a monetary obligation.14

(c) Indorsement of a nonnegotiable document of title neither makes it negotiable nor adds15

to the transferee's rights.16

(d) The naming in a negotiable bill of lading of a person to be notified of the arrival of the17

goods does not limit the negotiability of the bill or constitute notice to a purchaser of the bill of18

any interest of that person in the goods.19

PRELIMINARY COMMENT20

Prior Uniform Statutory Provision:  Former Section 7-501.21
22

Chang es:  To accommodate negotiable electronic documents of title.23
24

Purpose:25
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1. Subsection (a) has been limited to tangible negotiable documents of title but otherwise remains1
unchange d in substanc e from the rule s in former Se ction 7-50 1.  Subsec tion (b) is new a nd applie s to  negotiab le2
electronic d ocumen ts of title.  Delivery o f a negotiable  electronic d ocumen t is through volu ntary transfer of co ntrol. 3
Section 1-2 01 definition  of “delivery.”  T he control c oncept as a pplied to n egotiable e lectronic do cuments of title is4
the substitute for both possession and indorsement as applied to negotiable tangible documents of title.  Section 7-5
106.  6

As under former Section 7-501, in order to effect a “due negotiation” the negotiation must be in the "regular7
course of business or financing" in order to transfer greater rights than those held by the person negotiating.  The8
foundation of the mercan tile doctrine of good faith purchase  for value has always been, as shown  by the case9
situations, the furtherance and protection of the regular course of trade.  The reason for allowing a person, in bad10
faith or in error, to convey away rights which are not his own has from the beginning been to make possible the11
speedy ha ndling of that gre at run of com mercial transa ctions which a re patently usua l and norm al.  12

There are two aspects to the usual and normal course of mercantile dealings, namely, the person making the13
transfer and the  nature of the tran saction itself.  Th e first question wh ich arises is:  Is the trans feror a pers on with14
whom it is reasonable to de al as having full powers?  In regard  to documents of title the only holder who se15
possession or control appears, commercially, to be in order is almost invariably a person in the trade.  No16
commercial purpose is served by allowing a tramp or a professor to "duly negotiate" an order bill of lading for hides17
or cotton not his own, and since such a transfer is obviously not in the regular course of business, it is excluded from18
the scope of the protection of subsections (a)(5) or (b)(3).19

The sec ond que stion posed  by the "regu lar course"  qualification is:  Is the  transaction o ne which is no rmally20
proper to pass full rights without inquiry, even though the transferor himself may not have such rights to pass, and21
even though the transferor may be acting in breach of duty?  In raising this question the "regular course" criterion has22
the further adv antage of limiting , the effective wro ngful dispositio n to transactio ns whose p rotection will re ally23
further trade.  Obviously, the snapping up of goods for quick resale at a price suspiciously below the market deserves24
no protection as a matter of policy:  it is also clearly outside the range of regular course.25

Any notice on the document sufficient to put a merchant on inquiry as to the "regular course" quality of the26
transaction will frustrate a "due negotiation".  Thus irregularity of the document or unexplained staleness of a bill of27
lading may appropriately be recognized as negating a negotiation in "regular" course.28

A pre-existing claim constitutes value, and "due negotiation" does not require "new value."  A usual and29
ordinary transaction in which documents are received as security for credit previously extended may be in "regular"30
course, even though there is a demand for additional collateral because the creditor "deems himself insecure."  But31
the matter has m oved ou t of the regular co urse of financing  if the debtor is tho ught to be inso lvent, the cred it32
previously ex tended is in effe ct cancelled , and the cred itor snatches a  plank in the ship wreck und er the guise of a33
demand for additional collateral.  Where a money debt is "paid" in commodity paper, any question of "regular"34
course disappears, as the case is explicitly excepted from "due negotiation".35

2. Negotiation under this section may be made by any holder no matter how the holder acquired possession36
or contro l of the docu ment.37

3. Subsections  (a)(3) and (b)(2) make explicit a matter upon which the intent of the pre-Code law was clear38
but the language somewhat obscure:  a negotiation results from a delivery to a banker or buyer to whose order the39
document has been taken by the person making the bailment.  There is no presumption of irregularity in such a40
negotiation;  it m ay very well be in  "regular co urse."41

4. This Ar ticle does no t contain any p rovision cre ating a presum ption of due  negotiation to , and full rights42
in, a holder of a document of title akin to that created by Uniform Commercial Code Article 3.  But the reason of the43
provisions of this Act (Section 1-307) on the prima facie authenticity and accuracy of third party documents, joins44
with the reason of the present section to work such a presumption in favor of any person who has power to make a45
due negotiation.  It would not make sense for this Act to authorize a purchaser to indulge the presumption of46
regularity if the courts were not also called upon to do so.47

5.  Subsec tions (c) and  (d) are unc hanged fro m prior law  and app ly to both tangib le and electro nic48
documents of title.49

50
Cross References:  Sections 1-307, 7-502 and 7-503.51

52
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Definitional C ross Referen ces:1
"Bearer".  Section 1-201.2
“Control”.  Section 7-106.3
"Delivery".  Section 1-201.4
"Document of title".  Section 1-201.5
"Good faith".  Section 1-201 [7-102].6
"Holder".  Section 1-201.7
"Notice".  Section 1-202.8
"Person".  Section 1-201.9
"Purchase".  Section 1-201.10
"Rights".  Section 1-201.11
"Term".  Section 1-201.12
"Value".  Section 1-204.13

SECTION 7-502. RIGHTS ACQUIRED BY DUE NEGOTIATION.14

(a) Subject to Sections 7-205 and 7-503, a holder to which a negotiable document of title15

has been duly negotiated acquires thereby:16

(1) title to the document;17

(2) title to the goods;18

(3) all rights accruing under the law of agency or estoppel, including rights to19

goods delivered to the bailee after the document was issued;  and20

(4) the direct obligation of the issuer to hold or deliver the goods according to the21

terms of the document free of any defense or claim by the issuer except those arising under the22

terms of the document or under this article.  In the case of a delivery order, the bailee's obligation23

accrues only upon the bailee’s acceptance of the delivery order and the obligation acquired by the24

holder is that the issuer and any indorser will procure the acceptance of the bailee.25

(b) Subject to Section 7-503, title and rights acquired by due negotiation are not defeated26

by any stoppage of the goods represented by the document of title or by surrender of the goods by27

the bailee and are not impaired even if:28

(1) the due negotiation or any prior due negotiation constituted a breach of duty; 29
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(2) any person has been deprived of possession of a negotiable tangible document1

or control of a negotiable electronic document by misrepresentation, fraud, accident, mistake,2

duress, loss, theft, or conversion; or3

(3) a previous sale or other transfer of the goods or document has been made to a4

third person.5

PRELIMINARY COMMENT6

Prior Uniform Statutory Provision: Former Section 7-502.7
8

Chang es:  Style changes  only.9
10

Purpose:11
12

1.  This sec tion applies to  both tangib le and electro nic docum ents of title.  Due n egotiation is d efined in13
Section 7-5 01.  The  several nece ssary qualificatio ns of the bro ad princip le that the holde r of a docu ment acqu ired in14
a due negotiation is the owner of the document and the goods have been brought together in the next section.15

2.  Subsec tion (a)(3) co vers the case o f "feeding"  of a duly nego tiated docu ment by sub sequent de livery to16
the bailee of such goods a s the document falsely purpo rted to cover;  the bailee in such case is estop ped as against17
the holder o f the docum ent.18

3. The explicit statement in subsection (a)(4) of the bailee's direct obligation to the holder precludes the19
defense that the document in question was "spent" after the carrier had delivered the goods to a previous holder.  But20
the holder is subject to such defenses as non-negligent destruction even though not apparent on the document.   The21
sentence on delivery orders applies only to delivery orders in negotiable form which have been duly negotiated.  On22
delivery ord ers, see also S ection 7-50 3(b) and  Comm ent.23

4. Subsec tion (b) con tinues the law wh ich gave full effect to  the issuance o r due nego tiation of a nego tiable24
document.  The subsection adds nothing to the effect of the rules stated in subsection (a), but it has been included25
since such explicit reference was  provided under former Section 7-502 to preserve the right of a purchaser by due26
negotiation.  T he listing is not exha ustive.  The la nguage"a ny stoppag e" is included  lest an inference  be drawn  that a27
stoppage of the goo ds before or after transit might cut off or otherwise imp air the purchaser's rights.28

29
Cross Refe rences:   Sections 7-103, 7-205, 7-403, 7-501, and 7-503.30

31
Definitional C ross Referen ces:32
"Bailee".  Section 7-102.33
“Control”.  Section 7-106.34
"Delivery".  Section 1-201.35
"Delivery order".  Section 7-102.36
"Document of title".  Section 1-201.37
"Duly negotiate".  Section 7-501.38
"Fungible".  Section 1-201.39
"Goods".  Section 7-102.40
"Holder".  Section 1-201.41
"Issuer".  Section 7-102.42
"Person".  Section 1-201.43
"Rights".  Section 1-201.44
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"Term".  Section 1-201.1
"Warehouse receipt".  Section 1-201.2

SECTION 7-503. DOCUMENT OF TITLE TO GOODS DEFEATED IN CERTAIN3

CASES.4

(a) A document of title confers no right in goods against a person that before issuance of5

the document had a legal interest or a perfected security interest in the goods and that did not:6

(1) deliver or entrust the goods or any document covering the goods to the bailor7

or the bailor’s nominee with actual or apparent authority to ship, store, or sell; with power to8

obtain delivery under Section 7-403; or with power of disposition under Section 2-403, 2A-9

304(2), 2A-305(2), or 9-320 or other statute or rule of law;  or10

(2) acquiesce in the procurement by the bailor or its nominee of any document.11

(b) Title to goods based upon an unaccepted delivery order is subject to the rights of any12

person to which a negotiable warehouse receipt or bill of lading covering the goods has been duly13

negotiated.  That title may be defeated under Section 7-504 to the same extent as the rights of the14

issuer or a transferee from the issuer.15

(c) Title to goods based upon a bill of lading issued to a freight forwarder is subject to the16

rights of any person to which a bill issued by the freight forwarder is duly negotiated.  However,17

delivery by the carrier in accordance with Part 4 pursuant to its own bill of lading discharges the18

carrier's obligation to deliver.19

PRELIMINARY COMMENT20

Prior Uniform Statutory Provision:  Former Section 7-503.21

Chang es: Changes to  cross-referen ce to Article 2 A and for style . 22
23

Purposes:24
25
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1. In general it may be said that the title of a purchaser by d ue negotiation prevails over alm ost any interest1
in the goods which existed prior to the procurement of the document of title if the possession of the goods by the2
person obtaining the document derived from any action by the prior claimant which introduced the goods into the3
stream of commerce or carried them along that stream.  A thief of the goods cannot indeed by shipping or storing4
them to the thief’s own order acquire power to transfer them to a good faith purchaser.  Nor can a tenant or5
mortgagor defeat any rights of a landlord or mortgagee which have been perfected under the local law merely by6
wrongfully shipping or storing a portion of the crop or other goods.  However, "acquiescence" by the landlord or7
mortgagee does not require active consent under subsection (a)(2) and knowledge of the likelihood of storage or8
shipment with no objection or effort to control it is sufficient to defeat the landlord’s or the mortgagee’s rights as9
against one w ho takes by due negotiation o f a negotiable  docume nt.10

On the other hand, where goods are delivered to a factor for sale, even though the factor has made no11
advance s and is limited in its d uty to sell for cash, the  goods ar e "entrusted " to the factor  "with actual . . . autho rity . .12
. to s ell"  und er su bse ctio n (a )(1 ), an d if th e fac tor p roc ure s a ne got iab le docu men t of ti tle it  can  tran sfer  the o wne r's13
interest to a pur chaser by d ue negotiatio n.  Further, whe re the factor is in the  business of selling , goods en trusted to it14
simply for safek eeping or s torage ma y be entrusted  under circu mstances wh ich give the facto r "appa rent authority to15
ship, store or sell" under subsection (a)(1), or power of disposition under Section 2-403, 2A-304(2), 2A-305(2), 7-16
205, or 9-320, or under a statute such as the earlier Factors Acts, or under a rule of law giving effect to apparent17
ownership.  See Section 1-103.18

Persons having an interest in goods also frequently deliver or entrust them to agents or servants other than19
factors for the p urpose o f shipping or w arehousing  or under c ircumstance s reasonab ly contemp lating such actio n. 20
This Act is clear that such persons assume full risk that the agent to whom the goods are so delivered may ship or21
store in brea ch of duty, take  a docum ent to the agen t’s own orde r and then p roceed to  misappro priate the neg otiable22
docum ent of title that emb odies the go ods.  This A ct makes no  distinction be tween pos session or m ere custod y in23
such situations and finds no exception in the case of larceny by a bailee or the like.  The safeguard in such situations24
lies in the requirement that a due negotiation can occur only "in the regular course of business or financing" and that25
the purchase be in good faith and without notice.  See Section 7-501.  Documents of title have no market among the26
commercially inexperienced and the commercially experienced do not take them without inquiry from persons27
known to be truck drive rs or petty clerks even though such p ersons purport to be  operating in their own names.28

Again, where the seller allows a buyer to receive goods under a contract for sale, though as a "conditional29
delivery" or under "cash sale" terms and on explicit agreement for immediate payment, the buyer thereby acquires30
power to  defeat the seller 's interest by transfer o f the goods to  certain goo d faith purcha sers.  See Se ction 2-40 3. 31
Both in policy and under the language of subsection (a)(1) that same power must be extended to accomplish the same32
result if the buyer p rocures a n egotiable d ocumen t of title to the good s and duly ne gotiates it.33

2. Unde r subsection  (a) a delivery o rder issued  by a perso n having no  right in or pow er over the g oods is34
ineffective unless th e owner ac ts as provide d in subsectio n (a)(1) or ( 2).  Thus the  rights of a transfere e of a35
non-nego tiable wareh ouse rece ipt can be d efeated by a  delivery ord er subsequ ently issued by the  transferor on ly if36
the transferee " delivers or e ntrusts" to the " person p rocuring"  the delivery or der or "a cquiesces"  in that person ’s37
procurement.  Similarly, a second delivery order issued by the same issuer for the same goods will ordinarily be38
subject to the first, both under this section and under Section 7-402.  After a delivery order is validly issued but39
before it is acc epted, it may n evertheless b e defeated  under sub section (b) in m uch the same  way that the rights o f a40
transferee may be defeated under Section 7-504.  For example, a buyer in ordinary course from the issuer may defeat41
the rights of the holder of a prior delivery order if the bailee receives notification of the buyer's rights before42
notification of the holder's rights.  Section 7-504(b)(2 ).  But an accepted d elivery order has the same effect as a43
document issued by the bailee.44

3. Under subsection (c) a bill of lading issued to a freight forwarder is subordinated to the freight45
forwarder's document of title, since the bill on its face gives notice of the fact that a freight forwarder is in the picture46
and the freight forwarder has in all probability issued a document of title.  But the carrier is protected in following47
the terms of its own bill of lading.48

49
Cross Refe rences:50
Point 1:  Sections 1-103, 2-403, 2A-304(2), 2A-305(2), 7-205, 7-501, 9-320, and 9-331.51
Point 2:  Sections 7-402 and 7-504.52
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Point 3:  Sections 7-402, 7-403 and 7-404.1
2

Definitional C ross Referen ces:3
"Bill of lading".  Section 1-201.4
"Contract for sale".  Section 2-106.5
"Delivery".  Section 1-201.6
"Delivery order".  Section 7-102.7
"Document of title".  Section 1-201.8
"Duly negotiate".  Section 7-501.9
"Goods".  Section 7-102.10
"Person".  Section 1-201.11
"Right".  Section 1-201.12
"Warehouse receipt".  Section 1-201.13

SECTION 7-504. RIGHTS ACQUIRED IN ABSENCE OF DUE NEGOTIATION; 14

EFFECT OF DIVERSION;  STOPPAGE OF DELIVERY.15

(a) A transferee of a document of title, whether negotiable or nonnegotiable, to which the16

document has been delivered but not duly negotiated, acquires the title and rights that its17

transferor had or had actual authority to convey.18

(b) In the case of a nonnegotiable document of title, until but not after the bailee receives19

notice of the transfer, the rights of the transferee may be defeated:20

(1) by those creditors of the transferor that could treat the transfer as void under21

Section 2-402 or 2A-308 ; 22

(2) by a buyer from the transferor in ordinary course of business if the bailee has23

delivered the goods to the buyer or received notification of the buyer’s rights;  24

(3) by a lessee from the transferor in ordinary course of business if the bailee has25

delivered the goods to the lessee or received notification of the lessee’s rights; or26

(4) as against the bailee, by good faith dealings of the bailee with the transferor.27

(c) A diversion or other change of shipping instructions by the consignor in a28

nonnegotiable bill of lading which causes the bailee not to deliver the goods to the consignee29
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defeats the consignee's title to the goods if the goods have been delivered to a buyer in ordinary1

course of business or a lessee in ordinary course of business and in any event defeats the2

consignee's rights against the bailee.3

(d) Delivery of the goods pursuant to a nonnegotiable document of title may be stopped4

by a seller under Section 2-705 or a lessor under Section 2A-526, subject to the requirements of5

due notification in those sections.  A bailee honoring the seller's or lessor’s instructions is6

entitled to be indemnified by the seller or lessor against any resulting loss or expense.7

PRELIMINARY COMMENT8

Prior Uniform Statutory Provision:  Former Section 7-504.9

Chang es: To include cross-references to Article 2A  and for style.10

Purposes:11

1. Under the general principles controlling negotiable documents, it is clear that in the absence of due12
negotiation a  transferor ca nnot conv ey greater rights th an the transfero r has, even wh en the nego tiation is formally13
perfect. This section recognizes the transferor's power to transfer rights which the transferor has or has "actual14
authority to co nvey."  Th us, where a ne gotiable do cument of title is b eing transferred  the operatio n of the princip le15
of estoppel is not recognized, as contrasted with situations involving the transfer of the goods themselves.  (Compare16
Section 2-4 03 on go od faith purc hase of goo ds.)17

A necessary part of the price for the protection of regular dealings with negotiable documents of title is an18
insistence that no dealing which is in any way irregular shall be recognized as a good faith purchase of the document19
or of any rights pertaining to it.  So, where the transfer of a negotiable document fails as a negotiation because a20
requisite indorsement is forged or otherwise missing, the purchaser in good faith and for value may be in the21
anomalous position of having less rights, in part, than if the purchaser had purchased the goods themselves.  True,22
the purcha ser’s rights are no t subject to d efeat by attachm ent of the goo ds or surren der of them  to the purch aser’s23
transferor (contrast subsection (b)); but on the other hand, the purchaser cannot acquire enforceable rights to control24
or receive the goods over the bailee's objection merely by giving notice to the bailee.  Similarly, a consignee who25
makes pa yment to its con signor agains t a straight bill of ladin g can thereb y acquire the p osition of a go od faith26
purchaser of goods under provisions of the Article of this Act on Sales (Section 2-403), whereas the same payment27
made in go od faith again st an unendo rsed orde r bill would no t have such effec t.  The app ropriate rem edy of a28
purchaser in such a situation is to regularize its status by compelling indorsement of the document (see Section29
7-506).30

2. As in the case of transfer--as opposed to "due negotiation"--of negotiable documents, subsection (a)31
empowers the transferor of a nonnegotiable document to transfer only such rights as the transferor has or has "actual32
authority" to convey.  In contrast to situations involving the goods themselves the operation of estoppel or agency33
principles is no t here recog nized to en able the transfe ror to con vey greater righ ts than the transfero r actually has. 34
Subsectio n (b) make s it clear, howev er, that the transfere e of a nonne gotiable do cument ma y acquire righ ts greater in35
some respects than those of his transferor by giving notice of the transfer to the bailee.  New subsection (b)(3)36
provides for the rights of a lessee in the ordinary course.37

3. Subsection (c) is in part a reiteration of the carrier's immunity from liability if it honors instructions of the38
consignor to divert, but there is add ed a provision pro tecting the title of the substituted consignee if the latter is a39
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buyer in ordinary course of business.  A typical situation would be where a manufacturer, having shipped a lot of1
standardized goods to A on nonnegotiable bill of lading, diverts the goods to customer B who pays for them.  Under2
pre-Code passage-of-title-by-appropriation doctrine A might reclaim the goods from B.  However, no consideration3
of comm ercial policy su pports this invo lvement of an  innocent third  party in the defa ult of the manufa cturer on his4
contract to A ;  and the com mon com mercial pra ctice of divertin g goods in  transit suggests a tra de under standing in5
accordance with this subsection.  The same result should obtain if the substituted consignee is a lessee in ordinary6
course.  The extent of the lessee’s interest in the goods is less than a buyer’s interest in the goods.  However, as7
against the first consignee and the lessee in ordinary course as the substituted consignee, the lessee’s rights in the8
goods as granted un der the lease are superior to the first consignee ’s rights.9

4. Subsec tion (d) gives th e carrier an e xpress right to  indemnity whe re the carrier h onors a selle r's request to10
stop delive ry.11

5. Section 1-202 gives the bailee protection, if due diligence is exercised where the bailee's organization has12
not had time to act on a notification.13

14
Cross Refe rences:15

16
Point 1:  Sections 2-403 and 7-506.17
Point 2:  Sections  2-403 and 2A-304.18
Point 3:  Sections 7-303, 7-403(a)(5) and 7-404.19
Point 4:  Sections 2-705 and 7-403(a)(4).20
Point 5: Section 1-202.21

22
Definitional C ross Referen ces:23
"Bailee".  Section 7-102.24
"Bill of lading".  Section 1-201.25
"Buyer in ordinary course of business".  Section 1-201.26
"Consignee".  Section 7-102.27
"Consignor".  Section 7-102.28
"Creditor".  Section 1-201.29
"Delivery".  Section 1-201.30
“Document of Title”.  Section 1-201.31
"Duly negotiate".  Section 7-501.32
"Good faith".  Section 1-201. [7-102].33
"Goods".  Section 7-102.34
"Honor".  Section 1-201.35
“Lessee in ordinary course”.  Section 2A-103.36
"Notification"  Section 1-202.37
"Purchaser".  Section 1-201.38
"Rights".  Section 1-201.39

40
SECTION 7-505. INDORSER NOT GUARANTOR FOR OTHER PARTIES.  The41

indorsement of a tangible document of title issued by a bailee does not make the indorser liable42

for any default by the bailee or previous indorsers.43

PRELIMINARY COMMENT44

Prior Uniform Statutory Provision:  Former Section 7-505.45
46

Changes:  Limited to tangible documents of title.47
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Purposes:1
2

This sectio n is limited to tang ible docu ments of title as the c oncept o f indorseme nt is irrelevant to ele ctronic3
documents of title.  Electronic documents of title will be transferred by delivery of control.  Section 7-106.  The4
indorseme nt o f a ta ngib le docu men t of ti tle is  gen era lly un der stoo d to  be d irec ted  toward s pe rfec ting  the t ransfer ee's5
rights rather than towards assuming additional obligations.  The language of the present section, however, does not6
preclude the one case in which an indorsement given for value guarantees future action, namely, that in which the7
bailee has not yet become liable upon the document at the time of the indorsement.  Under such circumstances the8
indorser, of course, engages that appropriate honor of the document by the bailee will occur.  See Section9
7-502(a)(4) as to negotiable delivery orders.  However, even in such a case, once the bailee attorns to the transferee,10
the indorser's obligation has been fulfilled and the policy of this section excludes any continuing obligation on the11
part of the indorser for the bailee's ultimate actual performance.12

13
Cross Reference: Sections 7-106 and 7-502.14

15
Definitional C ross Referen ces:16
"Bailee".  Section 7-102.17
"Document of title".  Section 1-201.18
"Party".  Section 1-201.19

SECTION 7-506. DELIVERY WITHOUT INDORSEMENT:  RIGHT TO20

COMPEL INDORSEMENT.  The transferee of a negotiable tangible document of title has a21

specifically enforceable right to have its transferor supply any necessary indorsement, but the22

transfer becomes a negotiation only as of the time the indorsement is supplied.23

PRELIMINARY COMMENT24

Prior Uniform Statutory Provision: Former Section 7-506.25
26

Chang es:  Limited to tangible documents of title.27
28

Purposes:29
30

1. This sec tion is limited to tan gible doc uments of title as the  concep t of indorsem ent is irrelevant to31
electronic documents of title.   Electronic documents of title will be transferred by delivery of control.  Section 7-32
106.  From a commercial point of view the intention to transfer a tangible negotiable document of title which33
requires an indorsement for its transfer, is incompatible with an intention to withhold such indorsement and so defeat34
the effective use of the document.  Further, the preceding section and the Comment thereto make it clear that an35
indorsement generally imposes no responsibility on the indorser.36

2. Although this section provides that delivery of a tangible document of title without the necessary37
indorsement is effective as a transfer, the transferee, of course, has not regularized its  position until such38
indorsement is supplied.  Until this is done the transferee cannot claim rights under due negotiation within the39
requirements of this Article (Section 7-501(a)(5)) on "due negotiation".  Similarly, despite the transfer to the40
transferee of the transferor's title, the transferee cannot demand the goods from the bailee until the negotiation has41
been completed and the document is in proper form for surrender.  See Section 7-403(c).42

43
Cross Refe rences:44
Point 1:  Sections 7-106 and 7-505.45
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Point 2:  Sections 7-501(4) and 7-403(2).1
2

Definitional C ross Referen ces:3
"Document of title".  Section 1-201.4
"Rights".  Section 1-201.5

SECTION 7-507. WARRANTIES ON NEGOTIATION OR DELIVERY OF6

DOCUMENT OF TITLE.  If a person negotiates or delivers a document of title for value,7

otherwise than as a mere intermediary under Section 7-508, unless otherwise agreed, the8

transferor warrants to its immediate purchaser only in addition to any warranty made in selling or9

leasing the goods that:10

(1) the document is genuine; 11

(2) the transferor does not have knowledge of any fact that would impair the document’s12

validity or worth;  and13

(3) the negotiation or delivery is rightful and fully effective with respect to the title to the14

document and the goods it represents.15

PRELIMINARY COMMENT16

Prior Uniform Statutory Provision:  Former Section 7-507.17

Chang es: Substitution of the word “delivery” for the word “transfer,” reference leasing transactions and style.18

Purposes:19

1.   Delivery o f  goods by u se of a doc ument of title do es not limit or d isplace the o rdinary ob ligations of a20
seller or lessor  as to any warra nties regardin g the good s that arises unde r other law.   If the tra nsfer of doc uments21
attends or fo llows the mak ing of a contra ct for the sale or  lease of goo ds, the gener al obligation s on warran ties as to22
the goods (Sections 2-312 through 2-318 and Sections 2A-210 through 2A-316) are bro ught to bear as well as the23
special warranties under this section.24

2. The limited warranties of a delivering or collecting intermediary, including a collecting bank, are stated25
in Section 7-508.26

Cross Refe rences:27
Point 1:  Sections 2-312 through 2-318 and 2A-310-through 2A-316.28
Point 2:  Section 7-508.29

30
Definitional C ross Referen ces:31
“Delivery”.  Section 1-201.32
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"Document of title".  Section 1-201.1
"Genuine".  Section 1-201.2
"Goods".  Section 7-102.3
"Person".  Section 1-201.4
"Purchaser".  Section 1-201.5
"Value".  Section 1-204.6

SECTION 7-508. WARRANTIES OF COLLECTING BANK AS TO7

DOCUMENTS OF TITLE.   A collecting bank or other intermediary known to be entrusted8

with documents of title on behalf of another or with collection of a draft or other claim against9

delivery of documents warrants by the delivery of the documents only its own good faith and10

authority even if the collecting bank or other intermediary has purchased or made advances11

against the claim or draft to be collected.12

PRELIMINARY COMMENT13

Prior Uniform Statutory Provision: Former Section 7-508.14

Chang es: Changes fo r style only.15

Purposes:16

1. To state  the limited warr anties given with re spect to the d ocumen ts accomp anying a do cumentary d raft.17
 2. In warrantin g its authority a co llecting bank o r other interm ediary only wa rrants its authority fro m its18

transferor.  See Section 4-203.  It does not warrant the genuineness or effectiveness of the document.  Compare19
Section 7-507.20

3. Other d uties and rights o f banks hand ling docum entary drafts for  collection ar e stated in Artic le 4, Part 5. 21
On the meaning of draft, see Section 4-104 and Section 5-103, comment 11.22

23
Cross Refe rences:24
Sections 4-104, 4-203, 4-501 through 4-504, 5-103, and 7-507.25

26
Definitional C ross Referen ces:27
"Collecting bank".  Section 4-105.28
"Delivery".  Section 1-201.29
“Document of title”.  Section 1-102.30
“Documentary draft”.  Section 4-104.31
“Intermediary bank”.  Section 4-105.32
"Goo d faith".  Sectio n 1-201 [ 7-102.]33

SECTION 7-509. ADEQUATE COMPLIANCE WITH COMMERCIAL34

CONTRACT.  Whether a document of title is adequate to fulfill the obligations of a contract for35
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sale, a contract for lease, or the conditions of a letter of credit is determined by Article 2, 2A, or 1

5.2

PRELIMINARY COMMENT3

Prior Uniform Statutory Provision:  Former Section 7-509.4

Chang es: To reference Article 2A.5

Purposes:6

To cross-refer to the Articles of this Act which deal with the substantive issues of the type of document of7
title required under the contract entered  into by the parties.8

Cross References:  Articles 2, 2A and 5.9

Definitional C ross Referen ces:10
"Contract for sale".  Section 2-106.11
“Document of title”.  Section 1-201.12
“Lease”.  Section 2A-103.13

PART 614

WAREHOUSE RECEIPTS AND BILLS OF LADING:  MISCELLANEOUS15

PROVISIONS16

SECTION 7-601. LOST, STOLEN, OR DESTROYED DOCUMENTS OF TITLE.17

(a) If a document of title is lost, stolen, or destroyed, a court may order delivery of the18

goods or issuance of a substitute document and the bailee may without liability to any person19

comply with the order.  If the document was negotiable, a court may not order delivery of the20

goods or issuance of a substitute document without the claimant’s posting security unless it finds21

that any person that may suffer loss as a result of nonsurrender of possession or control of the22

document is adequately protected against the loss.  If the document was nonnegotiable, the court23

may require security.  The court may order payment of the bailee's reasonable costs and24

attorney’s fees in any action under this subsection.25
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(b) A bailee that without court order delivers goods to a person claiming under a missing1

negotiable document of title is liable to any person injured thereby.  If  the delivery is not in good2

faith, the bailee is liable for conversion.  Delivery in good faith is not conversion if the claimant3

posts security with the bailee in an amount at least double the value of the goods at the time of4

posting to indemnify any person injured by the delivery which files a notice of claim within one5

year after the delivery.6

Preliminary Comment7
8

Prior Uniform Statutory Provision:  Former Section 7-601.9
10

Chang es: To accommodate electronic documents; to provide flexibility to courts similar to the flexibility in Section11
3-309; to update to the modern era of deregulation; and for style.12

13
Purposes:14

15
1.  Subsectio n (a) authoriz es courts to o rder com pulsory de livery of the goo ds or com pulsory issuan ce of a16

substitute document.  Compare Section 7-402.  Using language similar to that found in Section 3-309, courts are17
given discretion as to what is adequate protection when the lost, stolen or destroyed document was negotiable or18
whether security should be required when the lost, stolen or destroyed document was nonnegotiable.  In determining19
whether a party is adequately protected against loss in the case of a negotiable document, the court should consider20
the likelihood that the party will suffer a loss.  The court is also given discretion as to the bailee’s costs and attorney21
fees.  The righ ts and obliga tions of a bailee  under this sectio n depend  upon whe ther the doc ument of title is lost,22
stolen or destroyed and is in addition to the ability of the bailee to bring an action for interpleader.  See Section 7-23
603.24

2.  Courts have the authority under this section to order a substitute document for either tangible or25
electronic documents.   If the substitute document will be in a different medium than the original document, the court26
should fashion its order in light of the requirements of Section 7-105.27

3.  Subsection (b) follows prior Section 7-601 in recognizing the legality of the well established commercial28
practice of bailees making delivery in good faith when they are satisfied  that the claimant is the person entitled29
under a missing (i.e. lost , stolen, or destroyed) negotiable document. Acting without a court order, the bailee30
remains liable on the original negotiable document and, to avoid conversion liability, the bailee may insist that the31
claimant provide an indemnity bond.  Cf.  Section 7-403.32

4. Claimants on non-negotiable instruments are permitted to avail themselves of the subsection (a)33
procedure because straight  (non-negotiable) bills of lading sometimes contain provisions that the goods shall not be34
delivered except upon production of the bill.  If the carrier should choose to insist upon production of the bill, the35
consignee should have some means of compelling delivery on satisfactory proof of entitlement. Without a court36
order, a bailee may deliver, subject to Section 7-403,  to a person claiming goods under a non-negotiable document37
that the same person claims is lost, stolen, or destroyed.38

5.   The bailee’s lien should be protected when a court orders delivery of the goods pursuant to this section.39
40

Cross Refe rences:41
Point 1: Sections 3-309, 7-402 and 7-603.42
Point 2: Section 7-105.43
Point 3: Section 7-403.44
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Point 4: Section 7-403.1
Point 5: Sections 7-209 and 7-307.2

3
Definitional C ross Referen ces:4
"Bailee".  Section 7-102.5
"Delivery".  Section 1-201.6
“Document of Title”.  Section 1-201.7
"Good faith".  Section 1-201 [7-102].8
"Goods".  Section 7-102.9
"Person".  Section 1-201.10

11
SECTION 7-602. ATTACHMENT OF GOODS COVERED BY NEGOTIABLE12

DOCUMENT OF TITLE.  Unless the document of title was originally issued upon delivery of13

the goods by a person that did not have power to dispose of them, a lien does not attach by virtue14

of any judicial process to goods in the possession of a bailee for which a negotiable document of15

title is outstanding unless possession or control of the document is first surrendered to the bailee16

or the document’s negotiation is enjoined.  The bailee may not be compelled to deliver the goods17

pursuant to process until possession or control of  the document is surrendered to the bailee or to 18

the court.  A purchaser of the document for value without notice of the process or injunction19

takes free of the lien imposed by judicial process.20

PRELIMINARY COMMENT21

Prior Unifo rm Statutor y Provisions:   Former  Section 7-602.22

Chang es:  Changes to accommodate electronic documents of title and  for style.23

Purposes:24

1. The purpose of the section is to protect the bailee from conflicting claims of the document of title holder25
and the jud gment cred itors of the per son who d eposited th e goods.  T he rights of the for mer prev ail unless, in effect,26
the judgm ent creditor s immobilize  the negotiab le docum ent of title through  the surrende r of possessio n of a tangible27
document or control of an electronic document.  However, if the document of title was issued upon deposit of the28
goods by a person who had no power to dispose of the goods so that the document is ineffective to pass title,29
judgment liens are valid to the extent of the de btor's interest in the goods.30

2. The last sentence covers the possibility that the holder of a document who has been enjoined from31
negotiating it will vio late the injunctio n by negotiatin g to an innoc ent purcha ser for value.  In  such case the  lien will32
be defeated.33

Cross Reference:34



66

Sections 7-106 and 7-503.1

Definitional C ross Referen ces:2
"Bailee".  Section 7-102.3
"Delivery".  Section 1-201.4
“Document of title”.  Section 1-201.5
"Goods".  Section 7-102.6
"Notice".  Section 1-202.7
"Person".  Section 1-201.8
"Purchase".  Section 1-201.9
"Value".  Section 1-204.10

SECTION 7-603. CONFLICTING CLAIMS;  INTERPLEADER.  If more than one11

person claims title to or possession of the goods, the bailee is excused from delivery until the12

bailee has a reasonable time to ascertain the validity of the adverse claims or to commence an13

action for interpleader.  The bailee may assert an interpleader either in defending an action for14

nondelivery of the goods or by original action.15

PRELIMINARY COMMENT16

Prior Unifo rm Statutor y Provisions:   Former Section 7-603.17

Chang es: Changes fo r style only.18

Purposes:19

1.  The se ction enab les a bailee fac ed with con flicting claims to the g oods to c ompel the  claimants to litigate20
their claims with each other rather than with the bailee.  The bailee is protected from legal liability when the bailee21
complies w ith court ord ers from the inte rpleader.  See e.g . Northwe stern Nation al Sales, Inc. v. C ommerc ial Cold22
Storage, Inc., 162 Ga.App. 741, 293 S.E.2d. 30  (1982).23

2.  This section allows the bailee to bring an interpleader action but does not provide an exclusive basis for24
allowing interpleader.  If either state or federal procedural rules allow an interpleader in other situations, the bailee25
may commence an interpleader under those rules.  Even in an interpleader to which this section applies, the state or26
federal process of interpleader applies to the bailee’s action for interpleader.  For example, state or federal27
interpleader statutes or rules may permit a bailee to protect its lien or to seek attorney’s fees and costs in the28
interpleader action.29

Cross reference:30

Point 1: Section 7-403.31

Definitional C ross Referen ces:32
"Action".  Section 1-201.33
"Bailee".  Section 7-102.34
"Delivery".  Section 1-201.35
"Goods".  Section 7-102.36
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"Person".  Section 1-201.1
"Reasonable time".  Section 1-205.2

PART 73

TRANSITION PROVISIONS4

SECTION 7-701.  EFFECTIVE DATE.  This [Act] takes effect on ______, 20___.5

SECTION 7-702.  REPEALS. [Existing Article 7] and [Section 10-104 of the Uniform6

Commercial Code] are repealed.7

PRELIMINARY COMMENT8

A state should repeal its prior version of Uniform Commercial Code Article 7 on docume nts of title and9
Uniform Commercial Code section 10-204.  The substance of  Section 10-104 has been incorporated into Section 7-10
103(b ). 11

12
SECTION 7-703.  APPLICABILITY.   This [Act] applies to a document of title that is13

issued or a bailment that arises on or after the effective date of this [Act].   This [Act] does not14

apply to a document of title that is issued or a bailment that arises before the effective date of this15

[Act] even if the document of title or bailment  would be subject to this [Act] if the document of16

title had been issued or bailment had arisen after the effective date of this [Act].  This [Act] does17

not apply to a right of action that has accrued before the effective date of this [Act].18

PRELIMINARY COMMENT19

This Act will apply prospectively only to documents of title issued or bailments that arise after the effective20
date of the A ct.  21

22
SECTION 7-704.  SAVINGS CLAUSE.  A document of title issued  or a bailment that23

arises before the effective date of this [Act] and the rights, obligations, and interests flowing from24

that document or bailment are governed by any statute or other rule amended or repealed by this25

[Act] as if amendment or repeal had not occurred and may be terminated, completed,26

consummated, or enforced under that statute or other rule.27
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PRELIMINARY COMMENT1

This Act will apply prospectively only to documents of title issued or bailments that arise after the effective2
date of the Act.  To the extent that issues arise based upon documents of title or rights or obligations that arise prior3
to the effective date of this Act, prior law will apply to resolve those issues.4

5
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Appendix I1

Amendments to Uniform Commercial Code Article 12

ALTERNATIVE A3

Legislative Note: These amendments should be adopted in the event a state has not yet adopted4

Revised Article 1 as approved in 2001.5

SECTION 1-201.  GENERAL DEFINITIONS.6

Subject to additional definitions contained in the subsequent Articles of this Act which7

are applicable to specific Articles or Parts thereof, and unless the context otherwise requires, in8

this Act:9

* * * *10

(5) “Bearer” means a person in control of a negotiable electronic document of title or a11

the person in possession of an instrument, negotiable tangible document of title, or certificated12

security payable to bearer or indorsed in blank. 13

(6) “Bill of lading” means a document of title evidencing the receipt of goods for14

shipment issued by a person engaged in the business of directly or indirectly transporting or15

forwarding goods. The term does not include a warehouse receipt, and includes an airbill. 16

“Airbill” means a document serving for air transportation as a bill of lading does for marine or17

rail transportation, and includes an air consignment note or air waybill.18

* * * *19

(10) “Conspicuous”: A term or clause is conspicuous when it is so written that a20

reasonable person against whom it is to operate ought to have noticed it.  A printed heading in21

capitals (as: NON-NEGOTIABLE BILL OF LADING) is conspicuous.  Language in the body of22
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a form is “conspicuous” if it is in larger or other contrasting type or color.  But in a telegram any1

stated term is “conspicuous”.  Whether a term or clause is “conspicuous” or not is for decision by2

the court.3

(10) “Conspicuous”, with reference to a term, means so written, displayed, or presented4

that a reasonable person against which it is to operate ought to have noticed it.  Whether a term is5

“conspicuous” or not is a decision for the court.  Conspicuous terms include the following:6

(A) a heading in capitals equal to or greater in size than the surrounding7

text, or in contrasting type, font, or color to the surrounding text of the same or lesser size; and8

(B) language in the body of a record or display in larger type than the9

surrounding text, or in contrasting type, font, or color to the surrounding text of the same size, or10

set off from surrounding text of the same size by symbols or other marks that call attention to the11

language.12

* * * *13

(14) “Delivery” with respect to an electronic document of title means voluntary transfer14

of control and with respect  to instruments, tangible documents of title, chattel paper, or15

certificated securities means voluntary transfer of possession.16

(15) “Document of title” includes bill of lading, dock warrant, dock receipt, warehouse17

receipt or order for the delivery of goods, and also any other means a record (i) that  document18

which in the regular course of business or financing is treated as adequately evidencing that the19

person in possession or control of the record it is entitled to receive, control,  hold, and dispose of20

the record document and the goods it the record covers and (ii) that purports to be issued by or21

addressed to a bailee and to cover goods in the bailee’s possession which are either identified or22
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are fungible portions of an identified mass.   The term includes a bill of lading, transport1

document,  dock warrant, dock receipt, warehouse receipt, and order for delivery of goods.  To be2

a document of title, a document must purport to be issued by or addressed to a bailee and purport3

to cover goods in the bailee’s possession which are either identified or are fungible portions of an4

identified mass. An electronic document of title is evidenced by a record consisting of5

information stored in an electronic medium.  A tangible document of title is evidenced by a6

record consisting of information that is inscribed on a tangible medium.7

* * * * 8

(20) “Holder,” with respect to a negotiable instrument, means the person in possession if9

the instrument is payable to bearer or, in the case of an instrument payable to an identified10

person, if the identified person is in possession.  “Holder” with respect to a document of title11

means the person in possession if the goods are deliverable to bearer or to the order of the person12

in possession.13

“Holder” means:14

(A) the person in possession of a negotiable instrument that is payable15

either to bearer or to an identified person that is the person in possession;16

(B) the person in possession of a negotiable tangible document of title if17

the goods are deliverable either to bearer or to the order of the person in possession; or18

(C) a person in control of a negotiable electronic document of title.19

* * * *20

(25) Subject to subsection (27), a A person has “notice” of a fact if the person when21

(a) he has actual knowledge of it; or22
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(b) he has received a notice or notification of it; or1

(c) from all the facts and circumstances known to him the person at the time in2

question, he has reason to know that it exists.3

A person “knows” or has “knowledge” of a fact when the person he has actual knowledge of it. 4

“Discover” or “learn” or a word or phrase of similar import refers to knowledge rather than to5

reason to know.  The time and circumstances under which a notice or notification may cease to6

be effective are not determined by this Act.7

(26) A person “notifies” or “gives” a notice or notification to another person by taking8

such steps as may be reasonably required to inform the other person in ordinary course, whether9

or not such other the other person actually comes to know of it.  Subject to subsection (27), a A10

person “receives” a notice or notification when11

(a) it comes to his that person’s attention; or12

(b) it is duly delivered in a form reasonable under the circumstances at the place13

of business through which the contract was made or at another location any other place held out14

by that person him as the place for receipt of such communications.15

(27) Notice, knowledge, or a notice or notification received by an organization is16

effective for a particular transaction from the time when it is brought to the attention of the17

individual conducting that transaction, and in any event, from the time when it would have been18

brought to the individual’s his attention if the organization had exercised due diligence.  An19

organization exercises due diligence if it maintains reasonable routines for communicating20

significant information to the person conducting the transaction and there is reasonable21

compliance with the routines.  Due diligence does not require an individual acting for the22
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organization to communicate information unless such communication is part of the individual’s 1

his regular duties or the individual  unless he has reason to know of the transaction and that the2

transaction would be materially affected by the information.3

* * * *4

(38) “Send” in connection with any writing or notice means to deposit in the mail or5

deliver for transmission by any other usual means of communication with postage or cost of6

transmission provided for and properly addressed and in the case of an instrument to an address7

specified thereon or otherwise agreed, or if there be none to any address reasonable under the8

circumstances.  The receipt of any writing or notice within the time at which it would have9

arrived if properly sent has the effect of a proper signing.10

(38) “Send” in connection with a writing, record, or notice means:11

(A) to deposit in the mail or deliver for transmission by any other usual means of12

communication with postage or cost of transmission provided for and properly addressed and, in13

the case of an instrument, to an address specified thereon or otherwise agreed, or if there be none14

to any address reasonable under the circumstances; or 15

(B) in any other way to cause to be received any record or notice within the time it16

would have arrived if properly sent.17

* * * *18

(45) “Warehouse receipt” means a document of title receipt issued by a person engaged in19

the business of storing goods for hire.20

OFFICIAL COMMENT21

* * * * 22
5. "Bearer".  From Section 191, Uniform Negotiable Instruments Law.  The prior definition has been23
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broade ned.  The term  bearer ap plies to nego tiable docu ments of title and  has been b roadene d to include  a person in1
control of an  electronic ne gotiable do cument of title.  C ontrol in the co ntext of an elec tronic doc ument of title is2
defined in Article 7 (Section 7-106).3

6. "Bill of Lading".  See similar definitions in Section 1, Uniform Bills of Lading Act.  The definition has4
been enlarged to include freight forwarders' bills and bills issued by contract carriers as well as those issued by5
commo n carriers.  The definition of airbill is new.  A bill of lading  is one type of d ocumen t of title as defined in6
subsection (15). This definition should be read in conjunction with the definition of carrier in Article 7 (Section 7-7
102).8

* * * *9
10. "Co nspicuous ".  New.  This is intended to indicate some of the methods of making a term10

attention-calling.  B ut the test is whether a ttention can re asonably b e expecte d to be ca lled to it. This definition states11
the general stan dard that to  be consp icuous a term  ought to be  noticed by a  reasonab le person.  W hether a term  is12
conspicuous is an issue for the court.  Subparagraphs (A) and (B) set out several methods for making a term13
conspicuous.  Requiring that a term be conspicuous blends a notice function (the term ought to be noticed) and a14
planning func tion (giving guid ance to the p arty relying on the  term regard ing how that re sult can be ac hieved). 15
Although these paragraphs indicate some of the methods for making a term attention-calling, the test is whether16
attention can r easonab ly be expec ted to be ca lled to it.  The sta tutory languag e should no t be construe d to perm it a17
result that is inconsiste nt with that test.18

* * * *19
14. "Delivery".  Section 76, Uniform Sales Act, Section 191, Uniform Negotiable Instruments Law, Section20

58, Unifo rm Wa rehouse R eceipts Ac t and Sectio n 53, Un iform Bills of L ading Act. The definition has been revised21
to accom modate e lectronic do cuments of title.  C ontrol in the co ntext of an elec tronic doc ument of title is de fined in22
Article 7 (Section 7-106).23

15."Document of title".  From Section 76, Uniform Sales Act, but rephra sed to elimina te certain24
ambiguities.  This definitio n makes ex plicit Thus, by m aking it explicit  that the obligation or designation of a third25
party as "bailee" is essential to a document, this definition and clearly rejects any such result as obtained in Hixson v.26
Ward, 254 Ill.App. 505 (1929), which treated a conditional sales contract as a document of title.  Also the definition27
is left open so that new types of documents may be included, including documents which gain commercial28
recognition in the international arena.  See UNCITRALDraft  Instrument on Transport Law.  It is unforeseeable what29
docum ents may one  day serve the  essential purp ose now filled  by wareho use receipts a nd bills of ladin g.  Truck30
transport ha s already op ened up p roblems w hich do no t fit the patterns of pr actice resting up on the assum ption that a31
draft can mo ve through b anking chan nels faster than the  goods the mselves can  reach their d estination.  Th ere lie32
ahead air tra nsport and  such prob abilities as teletype  transmission o f what may som e day be re garded c ommerc ially33
as "Do cuments of T itle".  The definition is stated in terms of the function of the documents with the intention that34
any docum ent which gain s comme rcial recogn ition as acco mplishing the d esired result sha ll be included  within its35
scope.  Fungible goods are adequately identified within the language of the definition by identification of the mass of36
which they are  a part. 37

Dock warrants were within the Sales Act definition of document of title apparently for the purpose of38
recognizing a valid tender b y means of such paper .  In current commercial prac tice a dock warrant or rece ipt is a39
kind of interim  certificate issued  by steamship  shipping companies upon delivery of the goods at the dock, entitling a40
designated person to have issued to him at the company's office to be issued a bill of lading.  T he receipt itself is41
invariably nonnegotiable in form although it may indicate that a negotiable bill is to be forthcoming.  Such a42
document is not within the general compass of the definition, although trade usage may in some cases entitle such43
paper to be treated as a document of title.  If the dock receipt actually represents a storage obligation undertaken by44
the shipping company, then it is a warehouse receipt within this Section regardless of the name given to the45
instrument.46

The goods must be "described", but the description may be by marks or labels and may be qualified in such47
a way as to disclaim personal knowledge of the issuer regarding contents or condition.  However, baggage and parcel48
checks and similar "tokens" of storage which identify stored goods only as those received in exchange for the token49
are not cov ered by this A rticle. The d efinition is broa d enough  to include an  airway bill. 50

A docum ent of title may be  either tangible o r electronic. T angible do cuments of title sh ould be c onstrued to51
mean trad itional pape r docum ents.  Electron ic docum ents of title are do cuments that a re stored in a n electronic52
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medium instead of in tangible form.  The concept of an electronic medium should be construed liberally to include1
electronic, d igital, magnetic, o ptical, electrom agnetic, or an y other curren t or similar eme rging techno logies.  As to2
reissuing a do cument of title in a n alternative m edium, see A rticle 7, Sectio n 7-105.   C ontrol for ele ctronic3
documents of title is defined in Article 7 (Section 7-106).4

* * * *5
19. "G ood faith" .  See Sectio n 76(2), U niform Sale s Act;  Section  58(2), U niform W arehouse  Receipts A ct; 6

Section 53 (2), Unifor m Bills of La ding Act;  Se ction 22(2 ), Uniform S tock Tra nsfer Act.  "G ood faith" , whenever it7
is used in the Code, means at least what is here stated.  In certain Articles, by specific provision, additional8
requirements are made applicable.  See, e.g., Secs. 2-103(1)(b), 7-404.  To illustrate, in the Article on Sales, Section9
2-103, good faith is expressly defined as including in the case of a merchant observance of reasonable commercial10
standards of fair dealing in the trade, so that throughout that Article wherever a merchant appears in the case an11
inquiry into his observance of such standards is necessary to determine his good faith.12

20. "Holder".  See similar definitions in Section 191, Uniform Negotiable Instruments Law;  Section 58,13
Uniform W arehouse  Receipts A ct;  Section 53 , Uniform B ills of Lading A ct.  The de finition has bee n amende d to14
provide for electronic negotiable documents of title.15

* * * *16
25. "Notice".  New.  Compare N.I.L. Sec. 56.  Under the definition a person has notice when he has17

received a notification of the fact in question.  But by the last sentence the act leaves open the time and18
circumstances under which notice or notification may cease to be effective.  Therefore such cases as Graham v.19
White-Phillips Co., 296 U.S. 27, 56 S.Ct. 21, 80 L.Ed. 20 (1935), are not overruled.20

26. "Notifies".  New.  This is the word used when the essential fact is the proper dispatch of the notice, not21
its receipt.  Compare "Send".  When the essential fact is the other party's receipt of the notice, that is stated.  The22
second sentence states when a notification is received.23

27. New.  This makes clear that reason to know, knowledge, or a notification, although "received" for24
instance by a c lerk in Dep artment A o f an organiza tion, is effective for a  transaction co nducted in  Departm ent B only25
from the time when it was or should have been communicated to the individual conducting that transaction.26

A person  has notice o f a fact when, inter a lia, the person  has received  a notification o f the fact in questio n. 27
The word “notifies” is used when the essential fact is the proper dispatch of the notice, not its receipt.  Compare28
“send.”  When the essential fact is the other party’s receipt of the notice, that is stated.  Subsection (26) states when a29
notification is rec eived.  Sub section (27 ) makes clea r that notice, kno wledge, or  a notification, altho ugh “receive d,”30
for instance, b y a clerk in De partment A  of an organ ization, is effective fo r a transaction  conducte d in Dep artment B31
only from the tim e when it was o r should hav e been co mmunica ted to the indiv idual cond ucting that transa ction. 32

* * * *33
38. "Se nd".  Ne w.  Comp are "notifies" . The de finition of send h as been m odified to a llow for electro nic34

dispatch.35
* * * *36

45. "W arehouse  receipt".  Se e Section 7 6(1), Un iform Sales A ct;  Section 1, U niform W arehouse  Receipts37
Act.  Receipts issued by a field warehouse are included, provided the warehouseman and the depositor of the goods38
are different p ersons.  The definition makes clear that the receipt must qualify as a document of title under subsection39
(15).40

41
ALTERNATIVE B42

Legislative Note: These amendments should be used if the jurisdiction has enacted or is enacting43

at the same time as this Act the provisions of Revised Article 1 as approved in 2001 .44

SECTION 1-201.  GENERAL DEFINITIONS.45

* * *46
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(b) Subject to definitions contained in other articles of [the Uniform Commercial Code]1

that apply to particular articles or parts thereof:2

* * *3

(5) “Bearer” means a person in control of a negotiable electronic document of title4

or a person in possession of a negotiable instrument, a negotiable tangible document of title, or a5

certificated security that is payable to bearer or indorsed in blank. 6

(6) “Bill of lading” means a document of title evidencing the receipt of goods for7

shipment issued by a person engaged in the business of directly or indirectly transporting or8

forwarding goods. The term does not include a warehouse receipt.9

* * *10

(15) “Delivery”, with respect to an electronic document of title means voluntary11

transfer of control and with respect to an instrument, a tangible document of title, or chattel12

paper, means voluntary transfer of possession.13

(16) “Document of title” includes bill of lading, dock warrant, dock receipt,14

warehouse receipt or order for the delivery of goods, and also any other means a record (i) that 15

document which in the regular course of business or financing is treated as adequately evidencing16

that the person in possession or control of the record it is entitled to receive, control,  hold, and17

dispose of the record document and the goods it the record covers and (ii) that purports to be18

issued by or addressed to a bailee and to cover goods in the bailee’s possession which are either19

identified or are fungible portions of an identified mass.   The term includes a bill of lading,20

transport document,  dock warrant, dock receipt, warehouse receipt, and order for delivery of21

goods.  To be a document of title, a document must purport to be issued by or addressed to a22
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bailee and purport to cover goods in the bailee’s possession which are either identified or are1

fungible portions of an identified mass. An electronic document of title is evidenced by a record2

consisting of information stored in an electronic medium.  A tangible document of title is3

evidenced by a record consisting of information that is inscribed on a tangible medium.4

* * *5

(21) “Holder” means:6

(A) the person in possession of a negotiable instrument that is payable7

either to bearer or to an identified person that is the person in possession; or8

(B) the person in possession of a negotiable tangible document of title if9

the goods are deliverable either to bearer or to the order of the person in possession; or10

(C) a person in control of a negotiable electronic document of title.11

* * * 12

(42) “Warehouse receipt” means a document of title receipt issued by a person13

engaged in the business of storing goods for hire.14

OFFICIAL COMMENT15

5. "Bea rer".Unc hanged, except in one respect, from former section 1-201, which was derived from Section16
191, U niform Ne gotiable Instru ments Law.  The term bearer applies to negotiable documents of title and has been17
broadened to include a person in control of an electronic negotiable document of title.  Control in the context of an18
electronic document of title is defined in Article 7 (Section 7-106).19

6. "Bill of Lading". Derived from former Section 1-201.  The reference to, and definition of, an “airbill” has20
been de leted as no lo nger neces sary.  A bill of lading is one type of document of title as defined in subsection (16).21
This definition should be read in conjunction with the definition of carrier in Article 7 (Section 7-102).22

* * * *23
15. "Delivery". Derived from former Section 1-201.  The reference to certificated securities has been24

deleted in ligh t of the more sp ecific treatmen t of the matter in S ection 8-30 1. The de finition has bee n revised to25
accomm odate elec tronic doc uments of title.  Co ntrol in the con text of an electro nic docum ent of title is defined  in26
Article 7 (Section 7-106).27

16."D ocumen t of title". Unchanged Derived from former Section 1-201, which was derived from Section28
76, Unifo rm Sales A ct.  This definitio n makes ex plicit Thus, by m aking it explicit  that the obligation or designation29
of a third par ty as "bailee"  is essential to a do cument of title , this definition and clearly rejects any such result as30
obtained in Hixson v. Ward, 254 Ill.App. 505 (1929), which treated a conditional sales contract as a document of31
title.  Also the definition is left open so that new types of documents may be included, including documents which32
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gain commercial recognition in the international arena.  See UNCITRALDraft  Instrument on Transport Law.  It is1
unforeseeable what documents may one day serve the essential purpose now filled by warehouse receipts and bills of2
lading.  Truck transport has already opened up problems which do not fit the patterns of practice resting upon the3
assumption  that a draft can m ove throug h banking c hannels faster tha n the good s themselves c an reach the ir4
destination.  There lie ahead air transport and such probabilities as teletype transmission of what may some day be5
regarded  comme rcially as "Do cuments of T itle".  The de finition is stated in term s of the function o f the docum ents6
with the intention that any document which gains commercial recognition as accomplishing the desired result shall be7
included within its scope.  Fungible goods are adequately identified within the language of the definition by8
identification o f the mass of whic h they are a pa rt. 9

Dock warrants were within the Sales Act definition of document of title apparently for the purpose of10
recognizing a valid tender b y means of such paper .  In current commercial prac tice a dock warrant or rece ipt is a11
kind of interim  certificate issued  by steamship  shipping companies upon delivery of the goods at the dock, entitling a12
designated person to have issued to him at the company's office to be issued a bill of lading.  T he receipt itself is13
invariably nonnegotiable in form although it may indicate that a negotiable bill is to be forthcoming.  Such a14
document is not within the general compass of the definition, although trade usage may in some cases entitle such15
paper to be treated as a document of title.  If the dock receipt actually represents a storage obligation undertaken by16
the shipping company, then it is a warehouse receipt within this Section regardless of the name given to the17
instrument.18

The goods must be "described", but the description may be by marks or labels and may be qualified in such19
a way as to disclaim personal knowledge of the issuer regarding contents or condition.  However, baggage and parcel20
checks and similar "tokens" of storage which identify stored goods only as those received in exchange for the token21
are not cov ered by this A rticle. The d efinition is broa d enough  to include an  airway bill. 22

A docum ent of title may be  either tangible o r electronic. T angible do cuments of title sh ould be c onstrued to23
mean trad itional pape r docum ents.  Electron ic docum ents of title are do cuments that a re stored in a n electronic24
medium instead of in tangible form.  The concept of an electronic medium should be construed liberally to include25
electronic, d igital, magnetic, o ptical, electrom agnetic, or an y other curren t or similar eme rging techno logies.  As to26
reissuing a do cument of title in a n alternative m edium, see A rticle 7, Sectio n 7-105.   C ontrol for ele ctronic27
documents of title is defined in Article 7 (Section 7-106).28

* * * *29
21. "H older".  D erived from  former Se ction 1-20 1.  The d efinition has be en reorga nized for cla rity and30

amended to provide for electronic negotiable documents of title.31
* * * *32

42. "W arehouse  receipt".  Unchanged Derived from former Section 1-201, which was derived from Section33
76(1), Uniform Sales Act; Section 1, Uniform Warehouse Receipts Act.  Receipts issued by a field warehouse are34
included, p rovided  the wareho useman an d the dep ositor of the go ods are d ifferent person s.  The definition makes35
clear that the receipt must qualify as a document of title under subsection (16).36

37

Amendments to Uniform Commercial Code Article 238

ALTERNATIVE A39

Legislative Note: These amendments should be adopted in the event a state has not yet adopted40

Amended  Article 2 as approved in 2003.  41

SECTION 2-103.  DEFINITIONS AND INDEX OF DEFINITIONS.42

* * * * 43
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(3)  The following definitions in other Articles apply to this Article:1

"Check".  Section 3-104.2

"Consignee".  Section 7-102.3

"Consignor".  Section 7-102.4

"Consumer Goods".  Section 9-102.5

“Control”.  Section 7-106.6

"Dishonor".  Section 3-507.7

"Draft".  Section 3-104.8

OFFICIAL COMMENT9

* * * *10
2. "Receipt" must be distinguished from delivery particularly in regard to the problems arising out of11

shipment of goods, whether or not the contract calls for making delivery by way of documents of title, since the12
seller may freq uently fulfill his obligation s to "deliver " even tho ugh the buye r may never " receive" the  goods. 13
Delivery with re spect to do cuments of title is d efined in Article  1 and req uires transfer of p hysical delivery of a14
tangible do cument of title an d transfer of co ntrol of an elec tronic doc ument of title .  Otherwise the many divergent15
incidents of d elivery are han dled incide nt by incident.16

SECTION 2-104.  DEFINITIONS:  “MERCHANT”; “BETWEEN MERCHANTS’;17

“FINANCING AGENCY”.18

* * * *19

(2) "Financing agency" means a bank, finance company or other person who in the20

ordinary course of business makes advances against goods or documents of title or who by21

arrangement with either the seller or the buyer intervenes in ordinary course to make or collect22

payment due or claimed under the contract for sale, as by purchasing or paying the seller's draft23

or making advances against it or by merely taking it for collection whether or not documents of24

title accompany or are associated with the draft.  "Financing agency" includes also a bank or25

other person who similarly intervenes between persons who are in the position of seller and26
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buyer in respect to the goods (Section 2-707).1

* * * *2

SECTION 2-308.  ABSENCE OF SPECIFIED PLACE FOR DELIVERY.3

OFFICIAL COMMENT4

3. Where "customary banking channels" call only for due notification by the banker that the documents are5
available  on hand, leaving the buyer himself to see to the physical receipt of the go ods, tender at the buyer's address6
is not required  under pa ragraph (c ).  But that par agraph m erely eliminates th e possibility of a d efault by the seller if7
"customary banking channels" have been properly used in giving notice to the buyer.  Where the bank has purchased8
a draft accompanied by or associate d with docume nts or has und ertaken its colle ction on be half of the seller, P art 59
of Article 4 spells out its duties and relations to its customer.  Where the documents move forward under a letter of10
credit the Ar ticle on Letters o f Credit spells o ut the duties and  relations betw een the ban k, the seller and  the buyer. 11
Delivery in relationship to either tangible or electronic documents of title is defined in Article 1, Section 1-201.12

SECTION 2-310.  OPEN TIME FOR PAYMENT OR RUNNING OF CREDIT;13

AUTHORITY TO SHIP UNDER RESERVATION.14

Unless otherwise agreed15

(a) payment is due at the time and place at which the buyer is to receive the goods even16

though the place of shipment is the place of delivery;  and17

(b) if the seller is authorized to send the goods he may ship them under reservation, and18

may tender the documents of title, but the buyer may inspect the goods after their arrival before19

payment is due unless such inspection is inconsistent with the terms of the contract (Section20

2-513);  and21

(c) if delivery is authorized and made by way of documents of title otherwise than by22

subsection (b) then payment is due regardless of where the goods are to be received (i) at the time23

and place at which the buyer is to receive delivery of  the tangible documents or (ii) at the time24

the buyer is to receive delivery of the electronic documents and at the seller’s place of business or25

if none, the seller’s residence regardless of where the goods are to be received;  and26
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(d) where the seller is required or authorized to ship the goods on credit the credit period1

runs from the time of shipment but post-dating the invoice or delaying its dispatch will2

correspondingly delay the starting of the credit period .3

OFFICIAL COMMENT4

* * * *5
2. Paragraph (b) while providing for inspection by the buyer before he pays, protects the seller.  He is not6

required to give up possession of the goods until he has received payment, where no credit has been contemplated by7
the parties.  T he seller may c ollect through  a bank by a  sight draft against a n order b ill of lading "ho ld until arrival; 8
inspection a llowed."  T he obligatio ns of the bank  under such  a provision  are set forth in P art 5 of Article  4.  Under9
subsection  (c), in the absence of a credit term, the seller is permitted to ship under reservation and if he does payment10
is then due where and when the buyer is to receive delivery of the tangible documents of title.  In the case of an11
electronic document of title, payment is due when the buyer is to receive delivery of the electronic document and at12
the seller’s place  of business, o r if none, the seller’s re sidence.  D elivery as to do cuments of title is state d in Article13
1, Section 1-201.14

3. Unless otherwise agreed, the place for the receipt delivery of th e do cum ents  and  pay men t is th e bu yer's15
city but the time for payment is only after arrival of the goods, since under paragraph (b), and Sections 2-512 and16
2-513 the buyer is under no duty to pay prior to inspection. Tender of a document of title requires that the seller be17
ready, willing and able to transfer possession of a tangible document of title or control of an electronic document of18
title to the buyer.19

* * * * 20

SECTION 2-320.  C.I.F. AND C. & F. TERMS.21

OFFICIAL COMMENT22

* * * *23
5. The se ller is given the op tion of paying o r providing  for the paym ent of freight.  He  has no op tion to ship24

"freight collect" unless the agreement so provides.  The rule of the common law that the buyer need not pay the25
freight if the goods do not arrive is preserved.26

Unless the shipment has been sent "freight collect" the buyer is entitled to receive documentary evidence27
that he is not obligated to pay the freight;  the seller is therefore required to obtain a receipt "showing that the freight28
has been paid or provided for."  The usual notation in the appropriate space on the bill of lading that the freight has29
been prepaid is a sufficient receipt, as at common law.  The phrase "provided for" is intended to cover the frequent30
situation in which the carrier extends credit to a shipper for the freight on successive shipments and receives31
periodical payments of the accrued freight charges from him.32

* * * *33
11. The buyer needs all of the documents required under a C.I.F. contract, in due form and , if a tangible34

document of title, with necessary endorsements, so that before the goods arrive he may deal with them by negotiating35
the docum ents or may o btain prom pt possessio n of the goo ds after their arriv al.  If the good s are lost or d amaged  in36
transit the documents are necessary to enable him promptly to assert his remedy against the carrier or insurer.  The37
seller is therefore obligated to do what is mercantilely reasonable in the circumstances and should make every38
reasonable exertion to send forward the documents as soon as possible after the shipment.  The requirement that the39
documents be forwarded with "commercial promptness" expresses a more urgent need for action than that suggested40
by the phrase "reasonable time".41

* * * *42

SECTION 2-323. FORM OF BILL OF LADING REQUIRED IN OVERSEAS43
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SHIPMENT;  "OVERSEAS".1

(1) Where the contract contemplates overseas shipment and contains a term C.I.F. or C. &2

F. or F.O.B. vessel, the seller unless otherwise agreed must obtain a negotiable bill of lading3

stating that the goods have been loaded in board or, in the case of a term C.I.F. or C. & F.,4

received for shipment.5

(2) Where in a case within subsection (1) a tangible bill of lading has been issued in a set6

of parts, unless otherwise agreed if the documents are not to be sent from abroad the buyer may7

demand tender of the full set;  otherwise only one part of the bill of lading need be tendered. 8

Even if the agreement expressly requires a full set9

(a) due tender of a single part is acceptable within the provisions of this Article on10

cure of improper delivery (subsection (1) of Section 2-508);  and11

(b) even though the full set is demanded, if the documents are sent from abroad12

the person tendering an incomplete set may nevertheless require payment upon furnishing an13

indemnity which the buyer in good faith deems adequate.14

* * * *15

OFFICIAL COMMENT16

* * * *17
2. Subsection (2) de als with the problem of bills of lading cove ring deep water shipme nts, issued not as a18

single bill of lading  but in a set of pa rts, each part re ferring to the oth er parts and  the entire set co nstituting in19
commercial practice and at law a single bill of lading.  Commercial practice in international commerce is to accept20
and pay against presentation of the first part of a set if the part is sent from overseas even though the contract of the21
buyer requ ires presenta tion of a full set of bills o f lading prov ided ade quate inde mnity for the missin g parts is22
forthcomin g.  In accord with the amend ment to Section 7-30 4, bills of lading in a set are limited to tangible bills.23

* * * *24

SECTION 2-401. PASSING OF TITLE; RESERVATION FOR SECURITY; LIMITED25

APPLICATION OF THIS SECTION.   Each provision of this Article with regard to the rights,26
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obligations and remedies of the seller, the buyer, purchasers or other third parties applies1

irrespective of title to the goods except where the provision refers to such title.  Insofar as2

situations are not covered by the other provisions of this Article and matters concerning title3

become material the following rules apply:4

(1) Title to goods cannot pass under a contract for sale prior to their identification to the5

contract (Section 2-501), and unless otherwise explicitly agreed the buyer acquires by their6

identification a special property as limited by this Act.  Any retention or reservation by the seller7

of the title (property) in goods shipped or delivered to the buyer is limited in effect to a8

reservation of a security interest.  Subject to these provisions and to the provisions of the Article9

on Secured Transactions (Article 9), title to goods passes from the seller to the buyer in any10

manner and on any conditions explicitly agreed on by the parties.11

(2) Unless otherwise explicitly agreed title passes to the buyer at the time and place at12

which the seller completes his performance with reference to the physical delivery of the goods,13

despite any reservation of a security interest and even though a document of title is to be14

delivered at a different time or place;  and in particular and despite any reservation of a security15

interest by the bill of lading16

(a) if the contract requires or authorizes the seller to send the goods to the buyer17

but does not require him to deliver them at destination, title passes to the buyer at the time and18

place of shipment;  but19

(b) if the contract requires delivery at destination, title passes on tender there.20

(3) Unless otherwise explicitly agreed where delivery is to be made without moving the21

goods,22
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(a) if the seller is to deliver a tangible document of title, title passes at the time1

when and the place where he delivers such documents  and if the seller is to deliver an electronic2

document of title, title passes when the seller delivers the document;  or3

(b) if the goods are at the time of contracting already identified and no documents4

of title are to be delivered, title passes at the time and place of contracting.5

(4) A rejection or other refusal by the buyer to receive or retain the goods, whether or not6

justified, or a justified revocation of acceptance revests title to the goods in the seller.  Such7

revesting occurs by operation of law and is not a "sale".8

OFFICIAL COMMENT9

* * * *10
4. The factual situations in subsections (2) and  (3) upon which pa ssage of title turn actually base the test11

upon the tim e when the se ller has finally com mitted himse lf in regard to sp ecific good s.  Thus in a " shipment"12
contract he commits himself by the act of making the shipment.  If shipment is not contemplated subsection (3) turns13
on the seller's final co mmitment, i.e. the  delivery of do cuments or  the making o f the contract. As to delivery of an14
electronic d ocumen t of title, see definition o f delivery in Article  1, Section 1 -201.  T his Article do es not state a rule15
as to the place of title passage as to goods covered by an electronic document of title.16

SECTIONS 2-403.  POWER TO TRANSFER; GOOD FAITH PURCHASE OF GOODS;17

“ENTRUSTING”.18

OFFICIAL COMMENT19

* * * *20
2. The many particular situations in which a buyer in ordinary course of business from a dealer has been21

protected  against reserva tion of prop erty or other h idden intere st are gathered  by subsectio ns (2)-(4) into  a single22
principle protecting persons who buy in ordinary course out of inventory.  Consignors have no reason to complain,23
nor have lenders who hold a security interest in the inventory, since the very purpose of goods in inventory is to be24
turned into cash by sale.25
The prin ciple is extend ed in subsec tion (3) to fit with the a bolition of the  old law of "c ash sale" by s ubsection (1 )(c). 26
It is also freed from any technicalities depending on the extended law of larceny;  such extension of the concept of27
theft to include tric k, particular typ es of fraud, an d the like is for the p urpose o f helping con viction of the o ffender; 28
it has no proper application to the long-standing policy of civil protection of buyers from persons guilty of such trick29
or fraud.  Fina lly, the policy is exten ded, in the inter est of simplicity and  sense, to any en trusting by a ba ilor;  this is30
in consonance with the exp licit provisions of Section 7-205 o n the powers of a wareho useman who is also in the31
business of buying and selling fungible goods of the kind he warehouses stores.  As to entrusting b y a secured p arty,32
subsection (2) is limited by the more specific provisions of Section 9-320, which deny protection to a person buying33
farm products from a p erson engaged in farming o perations.34

* * * *35
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SECTION 2-503.  MANNER OF SELLER’S TENDER OF DELIVERY.1

* * * *2

(4) Where goods are in the possession of a bailee and are to be delivered without being3

moved4

(a) tender requires that the seller either tender a negotiable document of title5

covering such goods or procure acknowledgment by the bailee of the buyer's right to possession6

of the goods;  but7

(b) tender to the buyer of a non-negotiable document of title or of a written8

direction to record directing the bailee to deliver is sufficient tender unless the buyer seasonably9

objects, and except as otherwise provided in Article 9 receipt by the bailee of notification of the10

buyer's rights fixes those rights as against the bailee and all third persons;  but risk of loss of the11

goods and of any failure by the bailee to honor the non-negotiable document of title or to obey12

the direction remains on the seller until the buyer has had a reasonable time to present the13

document or direction, and a refusal by the bailee to honor the document or to obey the direction14

defeats the tender.15

(5) Where the contract requires the seller to deliver documents16

(a) he must tender all such documents in correct form, except as provided in this17

Article with respect to bills of lading in a set (subsection (2) of Section 2-323);  and18

(b) tender through customary banking channels is sufficient and dishonor of a19

draft accompanying or associated with the documents constitutes non-acceptance or rejection.20

OFFICIAL COMMENT21

1. The m ajor gene ral rules gove rning the man ner of prop er or due te nder of de livery are gathe red in this22
section.  The term "tender" is used in this Article in two different senses.  In one sense it refers to "due tender" which23
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contemplates an offer coupled with a present ability to fulfill all the conditions resting on the tendering party and1
must be follo wed by ac tual perform ance if the othe r party shows  himself ready to  proceed .  Unless the context2
unmistakably indicates otherwise this is the meaning of "tender" in this Article and the occasional addition of the3
word "d ue" is only for c larity and emp hasis.  At other tim es it is used to refer  to an offer of go ods or d ocumen ts4
under a contract as if in fulfillment of its conditions even though there is a defect when measured against the contract5
obligation.  Used in either sense, however, "tender" connotes such performance by the tendering party as puts the6
other party in d efault if he fails to pro ceed in som e manner.  These concepts of tender would apply to tender of either7
tangible or electronic documents of title.8

* * * *9
7. Unde r subsection  (5) docu ments are ne ver "requ ired" exc ept where the re is an expre ss contract term  or it10

is plainly implicit in the peculiar circumstances of the case or in a usage of trade.  Documents may, of course, be11
"authorized" although not required, but such cases are not within the scope of this subsection.  When documents are12
required, there are three main requirements of this subsection:  (1) "All":  each required document is essential to a13
proper tender;  (2) "Such":  the documents must be the ones actually required by the contract in terms of source and14
substance;  (3 ) "Corre ct form":  All d ocumen ts must be in co rrect form.  These re quiremen ts apply to bo th tangible15
and electronic documents of title.  When tender is made through customary banking channels, a draft may16
accompany or  be associated with a document of title. The language has been broadened to allow for drafts to be17
associated  with an electro nic docum ent of title.  Com pare Sec tion 2-104 (2) definition o f financing agen cy.  18

When  a prescribe d docum ent cannot b e procure d, a question  of fact arises und er the prov ision of this19
Article on sub stituted perfor mance as to  whether the ag reed man ner of delive ry is actually com mercially20
impracticable and whether the substitute is commercially reasonable.21

SECTION 2-505.  SELLER’S SHIPMENT UNDER RESERVATION.22

(1) Where the seller has identified goods to the contract by or before shipment:23

(a) his procurement of a negotiable bill of lading to his own order or otherwise24

reserves in him a security interest in the goods.  His procurement of the bill to the order of a25

financing agency or of the buyer indicates in addition only the seller's expectation of transferring26

that interest to the person named.27

(b) a non-negotiable bill of lading to himself or his nominee reserves possession28

of the goods as security but except in a case of conditional delivery (subsection (2) of Section29

2-507) a non-negotiable bill of lading naming the buyer as consignee reserves no security interest30

even though the seller retains possession or control of the bill of lading.31

(2) When shipment by the seller with reservation of a security interest is in violation of32

the contract for sale it constitutes an improper contract for transportation within the preceding33

section but impairs neither the rights given to the buyer by shipment and identification of the34
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goods to the contract nor the seller's powers as a holder of a negotiable document of title.1

OFFICIAL COMMENT2

* * * *3
5. Under subsection (2) an improper reservation by the seller which would constitute a breach in no way4

impairs such of the buyer's rights as result from identification of the goods.  The security title reserved by the seller5
under subsection (1) d oes not protect his holding  retaining po ssession or c ontrol of the document or the goods for6
the purpo se of exacting  more than is d ue him und er the contra ct.7

8
SECTION 2-506.  RIGHTS OF FINANCING AGENCY.9

* * * *10

(2) The right to reimbursement of a financing agency which has in good faith honored or11

purchased the draft under commitment to or authority from the buyer is not impaired by12

subsequent discovery of defects with reference to any relevant document which was apparently13

regular on its face.14

OFFICIAL COMMENT15

* * * *16

5.  The d eletion of the lan guage “on  its face” from su bsection (2 ) is designed  to accom modate e lectronic17
docum ents of title without ch anging the req uirement of re gularity of the do cument.18

SECTION 2-509.  RISK OF LOSS IN THE ABSENCE OF BREACH.19

* * * *20

(2) Where the goods are held by a bailee to be delivered without being moved, the risk of21

loss passes to the buyer22

(a) on his receipt of possession or control of a negotiable document of title23

covering the goods;  or24

(b) on acknowledgment by the bailee of the buyer's right to possession of the25

goods;  or26

(c) after his receipt of possession or control of a non-negotiable document of title27
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or other written direction to deliver in a record, as provided in subsection (4)(b) of Section 2-503.1

* * * *2

OFFICIAL COMMENT3

* * * *4
4. Where the agreement provides for delivery of the goods as between the buyer and seller without removal5

from the physical possession of a bailee, the provisions on manner of tender of delivery apply on the point of transfer6
of risk.  Due delivery of a negotiable document of title covering the goods or acknowledgment by the bailee that he7
holds for the  buyer com pletes the "d elivery" and  passes the risk.  See definition of delivery in Article 1, Section 1-8
201 and the definition of control in Article 7, Section 7-106.9

* * * *10

SECTION 2-513.  BUYER’S RIGHT TO INSPECTION OF THE GOODS.11

OFFICIAL COMMENT12

* * * *13
5. In the case of payment against documents, subsection (3) requires payment before inspection, since14

shipping d ocumen ts against which p ayment is to be  made will co mmonly  arrive and be tendered while the goods are15
still in transit.  This Article recognizes no exception in any peculiar case in which the goods happen to arrive before16
the documents are tendered.  However, where b y the agreement payment is to awa it the arrival of the goods,17
inspection b efore paym ent becom es prope r since the goo ds are then " available for  inspection."18

Where by the agreement the documents are to be held  to be tendered after until arrival of the goods,  the19
buyer is entitled to inspect before payment since the goods are then "available for inspection".  Proof of usage is not20
necessary to establish this right, but if inspection before payment is disputed the contrary must be established by21
usage or b y an explicit co ntract term to tha t effect.22

For the same reason, that the goods are available for inspection, a term calling for payment against storage23
documents or a delivery order does not normally bar the buyer's right to inspection before payment under subsection24
(3)(b).  This result is reinforced by the buyer's right under subsection (1) to inspect goods which have been25
appropriated with notice to him.26

* * * *27
28

SECTION 2-605.  WAIVER OF BUYER’S OBJECTIONS BY FAILURE TO29

PARTICULARIZE.30

* * * *31

(2) Payment against documents made without reservation of rights precludes recovery of32

the payment for defects apparent on the face of  in the documents.33

OFFICIAL COMMENT34

* * * *35
4. Subsec tion (2) app lies to the particu lar case of do cuments the sa me princip le which the sec tion on effects36

of acceptance applies to the case of goods.  The matter is dealt with in this section in terms of "waiver" of objections37
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rather than of right to revoke acceptance, partly to avoid any confusion with the problems of acceptance of goods1
and partly because defects in documents which are not taken as grounds for rejection are generally minor ones.  The2
only defects c oncerned  in the present su bsection ar e defects in the d ocumen ts which are ap parent. on their face.  This3
rule applies to  both tangib le and electro nic docum ents of title.  Wher e paymen t is required ag ainst the doc uments4
they must be inspected before payment, and the payment then constitutes acceptance of the documents.  Under the5
section dealing with this problem, such acceptance of the documents does not constitute an acceptance of the goods6
or impair any options or remedies of the buyer for their improper delivery.  Where the documents are delivered7
without requiring such contemporary action as payment from the buyer, the reason of the next section on what8
constitutes acceptance of goods, applies.  Their acceptance by non-objection is therefore postponed until after a9
reasonab le time for their insp ection.  In either  situation, howe ver, the buyer  "waives" o nly what is  the defects10
apparen t on the face of in the documents.11

SECTION 2-705.  SELLER’S STOPPAGE OF DELIVERY IN TRANSIT OR12

OTHERWISE.13

* * * *14

(2) As against such buyer the seller may stop delivery until15

(a) receipt of the goods by the buyer;  or16

(b) acknowledgment to the buyer by any bailee of the goods except a carrier that17

the bailee holds the goods for the buyer;  or18

(c) such acknowledgment to the buyer by a carrier by reshipment or as a19

warehouseman;  or20

(d) negotiation to the buyer of any negotiable document of title covering the21

goods.22

(3)(a) To stop delivery the seller must so notify as to enable the bailee by reasonable23

diligence to prevent delivery of the goods.24

(b) After such notification the bailee must hold and deliver the goods according to25

the directions of the seller but the seller is liable to the bailee for any ensuing charges or26

damages.27

(c) If a negotiable document of title has been issued for goods the bailee is not28
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obliged to obey a notification to stop until surrender of possession or control of the document.1

(d) A carrier who has issued a non-negotiable bill of lading is not obliged to obey2

a notification to stop received from a person other than the consignor.3

OFFICIAL COMMENT4

* * * *5
3. A diversio n of a shipme nt is not a "resh ipment" un der subsec tion (2)(c) w hen it is merely an  incident to6

the original contract of transportation.  Nor is the procurement of "exchange bills" of lading which change only the7
name of the  consignee to  that of the buyer 's local agent but d o not alter the d estination of a re shipment.8

Acknowledgm ent by the carrier as a "wareho useman" within the meaning of this Article requires a contract9
of a truly different character from the original shipment, a co ntract not in extension of transit but as a warehouse man.10

4. Subsection (3)(c) makes the bailee's obedience of a notification to stop conditional upon the surrender of11
possession  or contro l of any outstand ing negotiab le docum ent.12

* * * *13

ALTERNATIVE B14

Legislative Note: These amendments should be used if the jurisdiction has enacted or is enacting15

at the same time as this Act the provisions of Amended Article 2 as approved in 2003 .  [Note to16

readers–Proposed amendments to comments are not yet completed as the comments to Amended17

Article 2 are not yet complete.  The proposed amendments to the Article 2 comments will parallel18

the proposed amendments to comments given in Alternative A.]19

SECTION 2-103.  DEFINITIONS AND INDEX OF DEFINITIONS.20

* * * *21

(3)  The following definitions in other Articles apply to this Article:22

"Check".  Section 3–104(f).23

"Consumer goods".  Section 9-102(a)(23).24

“Control”.  Section 7-106.25

"Dishonor".  Section 3–502.26

"Draft".  Section 3–104(e).27
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“Injunction against honor”.  Section 5-109(b).1

“Letter of credit”.  Section 5-102(a)(10).2

* * * *3

SECTION 2–104. DEFINITIONS: “MERCHANT”; “BETWEEN MERCHANTS”;4

“FINANCING AGENCY”.5

* * * *6

(2) "Financing agency" means a bank, finance company or other person that in the7

ordinary course of business makes advances against goods or documents of title or that by8

arrangement with either the seller or the buyer intervenes in ordinary course to make or collect9

payment due or claimed under the contract for sale, as by purchasing or paying the seller's draft10

or making advances against it or by merely taking it for collection whether or not documents of11

title accompany or are associated with the draft.  "Financing agency" includes also a bank or12

other person that similarly intervenes between persons that are in the position of seller and buyer13

in respect to the goods (Section 2–707).14

* * * *15

SECTION 2–310. OPEN TIME FOR PAYMENT OR RUNNING OF CREDIT16

AUTHORITY TO SHIP UNDER RESERVATION.17

Unless otherwise agreed18

(a) payment is due at the time and place at which the buyer is to receive the goods19

even though the place of shipment is the place of delivery;  and20

(b) if the seller is required or authorized to send the goods the seller may ship21

them under reservation, and may tender the documents of title, but the buyer may inspect the22
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goods after their arrival before payment is due unless such inspection is inconsistent with the1

terms of the contract (Section 2–513);  and2

(c) if tender of delivery is agreed to be made by way of documents of title3

otherwise than by subsection (b) then payment is due regardless of where the goods are to be4

received (i) at the time and place at which the buyer is to receive delivery of  the tangible5

documents or (ii) at the time the buyer is to receive delivery of the electronic documents and at6

the seller’s place of business or if none, the seller’s residence regardless of where the goods are7

to be received;  and8

(d) where the seller is required or authorized to ship the goods on credit the credit9

period runs from the time of shipment but post-dating the invoice or delaying its dispatch will10

correspondingly delay the starting of the credit period.11

SECTION 2–401. PASSING OF TITLE; RESERVATION FOR SECURITY;12

LIMITED APPLICATION OF THIS SECTION.13

* * * *14

(3) Unless otherwise explicitly agreed where delivery is to be made without15

moving the goods,16

(a) if the seller is to deliver a tangible document of title, title passes at the17

time when and the place where the seller delivers such documents and if the seller is to deliver an18

electronic document of title, title passes when the seller delivers the document;  or19

(b) if the goods are at the time of contracting already identified and no20

documents are to be delivered, title passes at the time and place of contracting.21

* * * *22



93

SECTION 2-503.  MANNER OF SELLER’S TENDER OF DELIVERY.1

* * * *2

(5) Where the contract requires the seller to deliver documents3

(a) the seller must tender all such documents in correct form;  and4

(b) tender through customary banking channels is sufficient and dishonor5

of a draft accompanying or associated with the documents constitutes non-acceptance or6

rejection.7

SECTION 2–505. SELLER’S SHIPMENT UNDER RESERVATION.8

(1) Where the seller has identified goods to the contract by or before shipment:9

(a) the seller’s procurement of a negotiable bill of lading to the seller’s own order10

or otherwise reserves in the seller a security interest in the goods.  The seller’s procurement of11

the bill to the order of a financing agency or of the buyer indicates in addition only the seller's12

expectation of transferring that interest to the person named.13

(b) a non-negotiable bill of lading to the seller or the seller’s nominee reserves14

possession of the goods as security but except in a case when a seller has a right to reclaim the15

goods under subsection (2) of Section 2–507 a non-negotiable bill of lading naming the buyer as16

consignee reserves no security interest even though the seller retains possession or control of the17

bill of lading.18

(2) When shipment by the seller with reservation of a security interest is in violation of19

the contract for sale, it constitutes an improper contract for transportation within the preceding20

section but impairs neither the rights given to the buyer by shipment and identification of the21

goods to the contract nor the seller's powers as a holder of a negotiable document of title.22
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SECTION 2-506.  RIGHTS OF FINANCING AGENCY.1

* * * *2

(2) The right to reimbursement of a financing agency which has in good faith honored or3

purchased the draft under commitment to or authority from the buyer is not impaired by4

subsequent discovery of defects with reference to any relevant document which was apparently5

regular on its face.6

SECTION 2-509.  RISK OF LOSS IN THE ABSENCE OF BREACH.7

* * * *8

(2) Where the goods are held by a bailee to be delivered without being moved, the risk of9

loss passes to the buyer10

(a) on the buyer’s receipt of possession or control of  a negotiable document of11

title covering the goods;  or12

(b) on acknowledgment by the bailee to the buyer of the buyer's right to13

possession of the goods; or14

(c) after the buyer’s receipt of possession or control of a non-negotiable document15

of title or other direction to deliver in a record, as provided in subsection (4)(b) of Section 2–503.16

* * * *17

SECTION 2-605.  WAIVER OF BUYER’S OBJECTIONS BY FAILURE TO18

PARTICULARIZE.19

* * * *20

(2) A buyer’s payment against documents tendered to the buyer  made without reservation21

of rights precludes recovery of the payment for defects apparent on the face of in the documents.22
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SECTION 2-705.  SELLER’S STOPPAGE OF DELIVERY IN TRANSIT OR1

OTHERWISE.2

* * * *3

(2) As against such buyer the seller may stop delivery until4

(a) receipt of the goods by the buyer;  or5

(b) acknowledgment to the buyer by any bailee of the goods, except a carrier, that6

the bailee holds the goods for the buyer;  or7

(c) such acknowledgment to the buyer by a carrier by reshipment or as a8

warehouseman;  or9

(d) negotiation to the buyer of any negotiable document of title covering the10

goods.11

(3)(a) To stop delivery the seller must so notify as to enable the bailee by reasonable12

diligence to prevent delivery of the goods.13

(b) After such notification the bailee must hold and deliver the goods according to14

the directions of the seller but the seller is liable to the bailee for any ensuing charges or15

damages.16

(c) If a negotiable document of title has been issued for goods, the bailee is not17

obliged to obey a notification to stop until surrender of possession or control of the document.18

(d) A carrier that has issued a non-negotiable bill of lading is not obliged to obey a19

notification to stop received from a person other than the consignor.20

Amendments to Uniform Commercial Code Article 2A21

ALTERNATIVE A22
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Legislative Note:  These amendments should be used if the jurisdiction has not yet adopted1

Amended Article 2A as approved in 2003.2

SECTION 2A-103.  DEFINITIONS AND INDEX OF DEFINITIONS.3

(1)  In this Article unless the context otherwise requires:4

(a)  "Buyer in ordinary course of business" means a person who in good faith and5

without knowledge that the sale to him [or her] is in violation of the ownership rights or security6

interest or leasehold interest of a third party in the goods, buys in ordinary course from a person7

in the business of selling goods of that kind but does not include a pawnbroker.  "Buying" may be8

for cash or by exchange of other property or on secured or unsecured credit and includes9

receiving acquiring  goods or documents of title under a pre-existing contract for sale but does10

not include a transfer in bulk or as security for or in total or partial satisfaction of a money debt.11

* * * *12

(o)  "Lessee in ordinary course of business" means a person who in good faith and13

without knowledge that the lease to him [or her] is in violation of the ownership rights or security14

interest or leasehold interest of a third party in the goods leases in ordinary course from a person15

in the business of selling or leasing goods of that kind but does not include a pawnbroker. 16

"Leasing" may be for cash or by exchange of other property or on secured or unsecured credit and17

includes receiving acquiring goods or documents of title under a pre-existing lease contract but18

does not include a transfer in bulk or as security for or in total or partial satisfaction of a money19

debt.20

* * * *21

SECTION 2A-514.  WAIVER OF LESSEE’S OBJECTIONS.22
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* * * *1

(2)  A lessee's failure to reserve rights when paying rent or other consideration against2

documents precludes recovery of the payment for defects apparent on the face of in the3

documents.4

SECTION 2A-526.  LESSOR’S STOPPAGE OF DELIVERY IN TRANSIT OR5

OTHERWISE.6

* * * *7

(2)  In pursuing its remedies under subsection (1), the lessor may stop delivery until8

(a) receipt of the goods by the lessee; 9

(b) acknowledgment to the lessee by any bailee of the goods, except a carrier, that10

the bailee holds the goods for the lessee; or 11

(c) such an acknowledgment to the lessee by a carrier via reshipment or as a12

warehouseman.13

* * * *14

ALTERNATIVE B15

Legislative Note:  These amendments should be used if the jurisdiction has enacted or is16

enacting at the same time as this Act the provisions of Amended Article 2A as approved in 2003.17

SECTION 2A-514.  WAIVER OF LESSEE’S OBJECTIONS.18

* * * *19

(2) A lessee's failure to reserve rights when paying rent or other consideration20

against documents precludes recovery of the payment for defects apparent on the face of in the21

documents.22
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SECTION 2A–526. LESSOR’S STOPPAGE OF DELIVERY IN TRANSIT OR1

OTHERWISE.2

* * * *3

(2) In pursuing its remedies under subsection (1), the lessor may stop delivery4

until5

(a) receipt of the goods by the lessee;6

(b) acknowledgment to the lessee by any bailee of the goods, except a7

carrier, that the bailee holds the goods for the lessee;  or8

(c) such an acknowledgment to the lessee by a carrier via reshipment or as9

a  warehouseman.10

* * * *11

Amendments to Uniform Commercial Code Article 412

SECTION 4-104.  DEFINITIONS AND INDEX OF DEFINITIONS.13

* * * *14

(c)  The following definitions in other Articles apply to this Article:15

"Acceptance"                  Section  3-40916

"Alteration"                  Section 3-40717

"Cashier's check"             Section 3-10418

"Certificate of deposit"      Section 3-10419

"Certified check"             Section 3-40920

"Check"                       Section 3-10421

“Control” Section 7-10622
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"Good faith"                  Section 3-1031

"Holder in due course"        Section 3-3022

"Instrument"                  Section 3-1043

"Notice of dishonor"          Section  3-5034

"Order"                       Section 3-103  5

"Ordinary care"               Section 3-1036

"Person entitled to enforce" Section 3-3017

"Presentment"                 Section  3-5018

"Promise"                     Section 3-1039

"Prove"                     Section 3-10310

"Teller's check"              Section 3-10411

"Unauthorized signature"  Section 3-40312

OFFICIAL COMMENT13

* * * *14
5.  Paragr aph (a)(6 ):  "Docu mentary dra ft" applies ev en though the  docume nts do not ac compa ny the draft15

but are to b e received  by the drawe e or other p ayor befor e accepta nce or pa yment of the d raft.  Documents may be16
either in electronic or tangible form.  See Article 5, Section 5-102, Comment 2 and Article 1, Section 1-20117
(definition of “document of title”).18

* * * *19

SECTION 4-210.  SECURITY INTEREST OF COLLECTING BANK IN ITEMS,20

ACCOMPANYING DOCUMENTS AND PROCEEDS.21

(a)  A collecting bank has a security interest in an item and any accompanying documents22

or the proceeds of either:23

(1) in case of an item deposited in an account, to the extent to which credit given24

for the item has been withdrawn or applied;25



100

(2) in case of an item for which it has given credit available for withdrawal as of1

right, to the extent of the credit given, whether or not the credit is drawn upon  or  there is a right2

of charge-back; or3

(3) if it makes an advance on or against the item.4

(b)   If credit  given for several items received at one time or pursuant to a single5

agreement is withdrawn or applied in part, the security interest remains upon all the items, any6

accompanying documents or the proceeds of either.  For the purpose of this section, credits first7

given are first withdrawn.8

(c)  Receipt by a collecting bank of a final settlement for an item is a realization on its9

security interest in the item, accompanying documents, and proceeds.   So long as the bank does10

not receive final settlement for the item or give up possession  of the item or possession or11

control of the accompanying documents for purposes other than collection, the security interest12

continues to that extent and is subject to  Article 9,  but:13

(1) no security agreement is necessary to make the security interest enforceable14

(Section  9-203(b)(3)(A)); 15

(2) no filing is required to perfect the security interest; and16

(3) the security interest has priority over conflicting perfected security interests in17

the item, accompanying documents, or proceeds.18

SECTION 4-501.  HANDLING OF DOCUMENTARY DRAFTS; DUTY TO SEND FOR19

PRESENTMENT AND TO NOTIFY CUSTOMER OF DISHONOR.20

* * * *21

OFFICIAL COMMENT22
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This sectio n states the duty o f a bank han dling a doc umentary d raft for a custom er.  "Doc umentary d raft" is1
defined in Section 4-104.  The duty stated exists even if the bank has bought the draft.  This is because to the2
customer the draft normally represents an underlying commercial transaction, and if that is not going through as3
planned th e custome r should kno w it promp tly. An electronic document of title may be presented through allowing4
access to the  docume nt or delivery o f the docum ent.  Article 1, S ection 1-20 1 (definition o f “delivery” ).5

SECTION 4-503.  RESPONSIBILITY OF PRESENTING BANK FOR DOCUMENTS6

AND GOODS; REPORT OF REASONS FOR DISHONOR; REFEREE IN CASE OF7

NEED.8

* * * *9

OFFICIAL COMMENT10

1.  This sec tion states the rules  governing, in th e absence  of instructions, the  duty of the pre senting bank  in11
case either of honor or of dishonor of a documentary draft.  The section should be read in connection with Section12
2-514 o n when do cuments are  deliverable  on accep tance, when o n payment.  In the case o f a dishonor  of the draft,13
the bank, sub ject to Sectio n 4-504, m ust return po ssession or c ontrol of the d ocumen ts to its principal.14

2.  If the draft is drawn under a letter of credit, Article 5 controls.  See Sections 5-109 through 5-114.15

Amendments to Uniform Commercial Code Article 516

SECTION 5-102. DEFINITIONS.17

* * * *18

OFFICIAL COMMENT19

*  *  *  *20
2.  The definition of "document" contemplates and facilitates the growing recognition of electronic and21

other nonp aper med ia as "doc uments," ho wever, for the  time being, d ata in those me dia constitute d ocumen ts only in22
certain circumstances.  For example, a facsimile received by an issuer would be a document only if the letter of23
credit explicitly permitted it, if the standard practice authorized it and the letter did not prohibit it, or the agreement24
of the issuer and beneficiary permitted it.  The fact that data transmitted in a nonpaper (unwritten) medium can be25
recorded on paper by a recipient's computer printer, facsimile machine, or the like does not under current practice26
render the d ata so transm itted a "do cument."  A  facsimile or S.W .I.F.T. mes sage receive d directly by the  issuer is in27
an electronic medium when it crosses the boundary of the issuer's place of business.  One wishing to make a28
presentation by facsimile (an electronic medium) will have to procure the explicit agreement of the issuer (assuming29
that the standar d practice  does not a uthorize it).  Article 5 contemplates that electronic documents may be presented30
under a letter of credit and the provisions of this Article should be read to apply to electronic documents as well as31
tangible documents. An electronic document of title is delivered through the voluntary transfer of control.  Article 1,32
Section 1-2 01 (definitio n of “delivery” ).  See Article 7 , Section 7-1 06 on co ntrol of an elec tronic doc ument.    Where33
electronic tra nsmissions are  authorized  neither by the lette r of credit no r by the prac tice, the benefic iary may transm it34
the data elec tronically to its age nt who may b e able to pu t it in written form and  make a co nforming p resentation.  Cf.35
Article 7, Section 7-105 on reissuing an electronic document in a tangible medium.36

* * * *37



102

SECTION 5-108.  ISSUER’S RIGHTS AND OBLIGATIONS.1

* * * *2

OFFICIAL COMMENT3

* * * *4
2.  Section 5-108(a) balances the need of the issuer for time to examine the documents against the5

possibility that the examiner (at the urging of the applicant or for fear that it will not be reimbursed) will take6
exc essi ve ti me to se arc h for  defects .  W hat i s a " rea son abl e tim e" i s no t ext end ed to ac com mod ate a n iss uer 's7
procuring a waiver from the applicant.  See Article 14c of the UCP.8

Under both the UCC and the UCP the issuer has a reasonable time to honor or give notice.  The outside9
limit of that time is measured in business days under the UCC and in banking days under the UCP, a difference that10
will rarely be significant.  Neither business nor banking days are defined in Article 5, but a court may find useful11
analogies in Regulation CC, 12 CFR 229.2, in state law outside of the Uniform Commercial Code, and in Article 4.12

Examiners must note that the seve n-day period is not a safe harbo r.  The time within which the issuer must13
give notice is the lesser of a reasonable time or seven business days.  Where there are few documents (as, for14
example, with the mine run standby letter of credit), the reasonable time would be less than seven days.  If more than15
a reasonable time is consumed in examination, no timely notice is possible.  What is a "reasonable time" is to be16
determined by examining the behavior of those in the business of examining documents, mostly banks.  Absent prior17
agreement of the issuer, one could not expect a bank issuer to examine documents while the beneficiary waited in the18
lobby if the normal practice was to  give the documents to a p erson who had the o pportunity to examine those19
togethe r wit h ma ny o ther s in a n or der ly pr oce ss.  T hat t he a ppl ican t has  not  yet p aid  the i ssue r or  that  the a ppl ican t's20
account with the issuer is insufficient to cover the amount of the draft is not a basis for extension of the time period.21

This section does not preclude the issuer from contacting the applicant during its examination; however, the22
decision to honor rests with the issuer, and it has no duty to seek a waiver from the applicant or to notify the23
applicant of receipt of the documents.  If the issuer dishonors a conforming presentation, the beneficiary will be24
entitled to the remedies under S ection 5-111, irrespective o f the applicant's views.25

Even though the person to whom presentation is made cannot conduct a reasonable examination of26
documents within the time after presentation a nd before the expiration d ate, presentation establishes the parties'27
rights.  The beneficiary's right to honor or the issuer's right to dishonor arises upon presentation at the place provided28
in the letter of cred it even though  it might take the p erson to wh om prese ntation has be en made  several days to29
determine whether honor or dishonor is the proper course.  The issuer's time for honor or giving notice of dishonor30
may be extended or shortened by a term in the letter of credit.  The time for the issuer's performance may be31
otherwise modified or waived in accordance with Section 5-106.32

The issuer 's time to inspect run s from the time o f its "receipt of d ocumen ts."  Docu ments are co nsidered to33
be received only when they are received at the place specified for presentation by the issuer or other party to whom34
presentatio n is made. “Receipt of documents” when documents of title are presented must be read in light of the35
definition of “delivery” in Article 1, Section 1-201 and the definition of “presentment” in Section 5-102(a)(12).36

Failure of the issuer to act within the time permitted by subsection (b) constitutes dishonor.  Because of the37
preclusion in subsection (c) and the liability that the issuer may incur under Section 5-111 for wrongful dishonor, the38
effect of such a silent dishonor may ultimately be the same as though the issuer had honored, i.e., it may owe39
damage s in the amou nt drawn bu t unpaid und er the letter of cre dit.40

* * * *41
13.  The last clause of Section 5-108(i)(5) deals with a special case in which the fraud is not committed by42

the beneficiary, but is committed by a stranger to the transaction who forges the beneficiary's signature.  If the issuer43
pays against documents on which a required signature of the beneficiary is forged, it remains liable to the true44
beneficiary. This principal is applicable to  both electronic and tangible d ocuments.45

* * * *46

SECTION 5-113.  TRANSFER BY OPERATION OF LAW.47
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* * * *1

OFFICIAL COMMENT2

This section affirms the result in Pastor v. Nat. Republic Bank of Chicago, 76 Ill.2d 139, 390 N.E.2d 8943
(Ill. 1979)  and Fed eral Dep osit Insurance  Co. v. Ba nk of Bo ulder, 911  F.2d 14 66 (10th  Cir. 1990 ).  Both elec tronic4
and tangible documents may be signed.5

An issuer's requirements for recognition of a successor's status might include presentation of a certificate of6
merger, a court order appointing a bankruptcy trustee or receiver, a certificate of appointment as bankruptcy trustee,7
or the like.  Th e issuer is entitled to  rely upon suc h docum ents which on  their face dem onstrate that p resentation is8
made by a successor of a beneficiary.  It is not obliged to make an independent investigation to determine the fact of9
succession.10

Amendments to Uniform Commercial Code Article 811

SECTION 8-103.  RULES FOR DETERMINING WHETHER CERTAIN OBLIGATIONS12

AND INTERESTS ARE SECURITIES OF FINANCIAL ASSETS.13

* * * *14

(g)  A document of title, as defined in Section 1-201 (15) [16], is not a financial asset15

unless Section 8-102(a)(9)(iii) applies.16

OFFICIAL COMMENT17

* * * *18
8.  Subsection  (g) allows a d ocumen t of title to be a financial asset and thus subject to the indirect holding19

system rules of Part 5 only to the extent that the intermediary and the person entitled under the document agree to do so.20
This is to prevent the  inadvertent a pplication o f the Part 5 rules to intermediaries who may hold either electronic or21
tangible documents of title.22

Amendments to Uniform Commercial Code Article 923

SECTION 9-102.  DEFINITIONS AND INDEX OF DEFINITIONS.24

(a)  [Article 9 definitions.]  In this article:25

* * * *26

(30)  “Document” means a document of title or a receipt of the type described in27

Section 7-201(2) 7-201(b).28

* * * *29
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(b)  [Definitions in other articles.]  The following definitions in other articles apply to this1

article:2

"Applicant". Section 5-102.  3

"Beneficiary". Section 5-102.  4

"Broker". Section 8-102.  5

"Certificated security".  Section 8-102.  6

"Check". Section 3-104.  7

"Clearing corporation". Section 8-102.  8

"Contract for sale". Section 2-106.  9

“Control” (with respect to a document of title) Section 7-106.10

"Customer". Section 4-104.  11

"Entitlement holder". Section 8-102.  12

"Financial asset". Section 8-102.  13

"Holder in due course". Section 3-302.  14

"Issuer" (with respect to a letter of credit or letter-of-credit right). Section 5-102.15

"Issuer" (with respect to a security). Section 8-201.  16

"Lease". Section 2A-103. 17

"Lease agreement". Section 2A-103. 18

"Lease contract". Section 2A-103. 19

"Leasehold interest". Section 2A-103. 20

"Lessee". Section 2A-103. 21

"Lessee in ordinary course of business". Section 2A-103. 22
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"Lessor". Section 2A-103. 1

"Lessor's residual interest". Section 2A-103. 2

"Letter of credit". Section 5-102.  3

"Merchant". Section 2-104.  4

"Negotiable instrument". Section 3-104.  5

"Nominated person". Section 5-102.  6

"Note". Section 3-104.  7

"Proceeds of a letter of credit". Section 5-114.  8

"Prove". Section 3-103.  9

"Sale". Section 2-106.  10

"Securities account". Section 8-501.  11

"Securities intermediary". Section 8-102.  12

"Security". Section 8-102.  13

"Security certificate". Section 8-102.  14

"Security entitlement". Section 8-102.  15

"Uncertificated security". Section 8-102.  16

OFFICIAL COMMENT17

* * * *18
16. "Doc ument."  The definition of "document" is unchanged in substance from the corresponding definitions19

in former Section 9-105. incorpor ates both  tangible and electronic documents of title.  See Section 1-201(15)[16] and20
Comment 15 [16].21

SECTION 9-203. ATTACHMENT AND ENFORCEABILITY OF SECURITY INTEREST;22

PROCEEDS; SUPPORTING OBLIGATIONS; FORMAL REQUISITES.23

* * * *24
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(b) [Enforceability.] Except as otherwise provided in subsections (c) through (i), a security1

interest is enforceable against the debtor and third parties with respect to the collateral only if : 2

(1) value has been given; 3

(2) the debtor has rights in the collateral or the power to transfer rights in the4

collateral to a secured party; and 5

(3) one of the following conditions is met: 6

(A) the debtor has authenticated a security agreement that provides a7

description of the collateral and, if the security interest covers timber to be cut, a description of the8

land concerned; 9

(B) the collateral is not a certificated security and is in the possession of the10

secured party under Section 9-313 pursuant to the debtor's security agreement; 11

(C) the collateral is a certificated security in registered form and the security12

certificate has been delivered to the secured party under Section 8-301 pursuant to the debtor's13

security agreement; or 14

(D) the collateral is deposit accounts, electronic chattel paper, investment15

property, or letter-of-credit rights, or electronic documents, and the secured party has control under16

Section 9-104, 9-105, 9-106, or 9-107, or 7-106 pursuant to the debtor's security agreement.17

* * * *18

OFFICIAL COMMENT19

 * * * *20
4. Possession, Delivery, or Control Pursuan t to Security Agreement.  The othe r alternatives in  subsection21

(b)(3) dispense with the requirement of an authenticated  security agreement and pro vide alternative evidentiary tests.22
Under paragraph (3)(B), the secured party's possession substitutes for the debtor's authentication under paragraph (3)(A)23
if the secured party's possession is "pursuant to the debtor's security agreement." That phrase refers to  the d ebtor's24
agreement to the secured party's possession for the purpose of creating a security interest. The phrase should not be25
confused with the phrase "debtor has authenticated a security agreement," used in paragraph (3)(A), which contemplates26



107

the debtor's authentication of a record. In the unlikely event that possession is obtained without the de btor's agreem ent,1
possession would not suffice as a substitute for an authenticated secur ity agreement. However, o nce the security interest2
has become enforceable and has attached, it is not impaired by the fact that the secure d party's posse ssion is maintained3
without the agreem ent of a subse quent deb tor (e.g., a transfer ee). Posse ssion as con templated  by Sectio n 9-313 is4
possession for p urp ose s of s ubs ecti on ( b)( 3)( B),  eve n tho ugh  it ma y no t consti tute  pos sess ion  "pu rsua nt to  the d ebtor's5
agreeme nt" and consequently might not serve as a substitute for an authenticated security agreement under subsection6
(b)(3)(A). Subsectio n (b)(3)(C ) provide s that delivery of a  certificated sec urity to the secured party under Section 8-3017
pursuant to the debtor's security agreement is sufficient as a substitute for an authenticated  security agreem ent. Similarly,8
under subsection ( b)(3)(D ), control of inv estment pro perty, a dep osit accoun t, electronic ch attel paper, or a letter-of-9
credit  right, or electron ic docum ents satisfies the eviden tiary test if control is  pursuant to the  debtor's secu rity agreemen t.10

* * * *11

SECTION 9-207. RIGHTS AND DUTIES OF SECURED PARTY HAVING POSSESSION12

OR CONTROL OF COLLATERAL.13

* * * * 14

(c) [Duties and rights when secured party in possession or control.] Except as otherwise15

provided in subsection (d), a secured party having possession of collateral or control of collateral16

under Section 9-104, 9-105, 9-106, or 9- 107, or 7-106: 17

(1) may hold as additional security any proceeds, except money or funds, received18

from the collateral; 19

(2) shall apply money or funds received from the collateral to reduce the secured20

obligation, unless remitted to the debtor; and 21

(3) may create a security interest in the collateral.22

 * * * *23

SECTION 9-208. ADDITIONAL DUTIES OF SECURED PARTY HAVING CONTROL OF24

COLLATERAL.25

(a) [Applicability of section.] This section applies to cases in which there is no outstanding26

secured obligation and the secured party is not committed to make advances, incur obligations, or27

otherwise give value.28
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(b) [Duties of secured party after receiving demand from debtor.] Within 10 days after1

receiving an authenticated demand by the debtor: 2

(1) a secured party having control of a deposit account under Section 9- 104(a)(2)3

shall send to the bank with which the deposit account is maintained an authenticated statement that4

releases the bank from any further obligation to comply with instructions originated by the secured5

party; 6

(2) a secured party having control of a deposit account under Section 9- 104(a)(3)7

shall: 8

(A) pay the debtor the balance on deposit in the deposit account; or 9

(B) transfer the balance on deposit into a deposit account in the debtor's name;10

(3) a secured party, other than a buyer, having control of electronic chattel paper11

under Section 9-105 shall: 12

(A) communicate the authoritative copy of the electronic chattel paper to the13

debtor or its designated custodian; 14

(B) if the debtor designates a custodian that is the designated custodian with15

which the authoritative copy of the electronic chattel paper is maintained for the secured party,16

communicate to the custodian an authenticated record releasing the designated custodian from any17

further obligation to comply with instructions originated by the secured party and instructing the18

custodian to comply with instructions originated by the debtor; and 19

(C) take appropriate action to enable the debtor or its designated custodian to20

make copies of or revisions to the authoritative copy which add or change an identified assignee of21

the authoritative copy without the consent of the secured party; 22
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(4) a secured party having control of investment property under Section 8- 106(d)(2)1

or 9-106(b) shall send to the securities intermediary or commodity intermediary with which the2

security entitlement or commodity contract is maintained an authenticated record that releases the3

securities intermediary or commodity intermediary from any further obligation to comply with4

entitlement orders or directions originated by the secured party; and 5

(5) a secured party having control of a letter-of-credit right under Section 9-107 shall6

send to each person having an unfulfilled obligation to pay or deliver proceeds of the letter of credit7

to the secured party an authenticated release from any further obligation to pay or deliver proceeds8

of the letter of credit to the secured party; and9

(6) a secured party having control of an electronic document shall:10

(A) give control of the electronic document to the debtor or its designated11

custodian; 12

(B) if the debtor designates a custodian that is the designated custodian with13

which the authoritative copy of the electronic document is maintained for the secured party,14

communicate to the custodian an authenticated record releasing the designated custodian from any15

further obligation to comply with instructions originated by the secured party and instructing the16

custodian to comply with instructions originated by the debtor; and 17

(C) take appropriate action to enable the debtor or its designated custodian to18

make copies of or revisions to the authoritative copy which add or change an identified assignee of19

the authoritative copy without the consent of the secured party.20

OFFICIAL COMMENT21

* * * *22
2. Scope and Purpose. This section imposes duties on a secured party who has control of a d eposit acco unt,23
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electronic  chattel pape r, investment p roperty, or a letter-of-credit  right, or electronic do cuments of title . The duty to1
terminate  the secured party's control is analogous to the duty to file a termination statement, imposed by Section 9- 513.2
Under subsection (a), it applies only when there is no outstanding secured obligation and the secured party is not3
committed to give value. The requirements of this section can be varied by agreement under Section 1-102(3). For4
example, a debtor could by contract agree that the secured party may comply with subsection (b) by releasing control5
more than 10 days after demand. Also, duties under this section should not be read to conflict with the terms of the6
collateral itself. For exam ple, if the collateral is a time deposit account, subsection (b)(2) should not require a secured7
party with control to make an early withdrawal of the funds (assuming that were possible) in order to pay them o ver to8
the debto r or put them  in an accou nt in the debto r's name. 9

* * * *10

SECTION 9-301. LAW GOVERNING PERFECTION AND PRIORITY OF SECURITY11

INTERESTS.12

Except as otherwise provided in Sections 9-303 through 9-306, the following rules determine13

the law governing perfection, the effect of perfection or nonperfection, and the priority of a security14

interest in collateral:15

(1) Except as otherwise provided in this section, while a debtor is located in a jurisdiction,16

the local law of that jurisdiction governs perfection, the effect of perfection or nonperfection, and17

the priority of a security interest in collateral.18

(2) While collateral is located in a jurisdiction, the local law of that jurisdiction governs19

perfection, the effect of perfection or nonperfection, and the priority of a possessory security interest20

in that collateral.21

(3) Except as otherwise provided in paragraph (4), while tangible negotiable documents,22

goods, instruments, money, or tangible chattel paper is located in a jurisdiction, the local law of that23

jurisdiction governs: 24

(A) perfection of a security interest in the goods by filing a fixture filing; 25

(B) perfection of a security interest in timber to be cut; and 26

(C) the effect of perfection or nonperfection and the priority of a nonpossessory27
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security interest in the collateral.1

(4) The local law of the jurisdiction in which the wellhead or minehead is located governs2

perfection, the effect of perfection or nonperfection, and the priority of a security interest in as-3

extracted collateral.4

OFFICIAL COMMENT5

* * * *6
5. Law Governing Perfection: Exceptions.  The general rule is subject to several exc eptions. It do es not app ly7

to goods covered by a certificate of title (see Section  9-303), d eposit acco unts (see Section  9-304), inv estment pro perty8
(see Section 9-305), or letter-of-credit rights (see Section 9-306). Nor do es it apply to po ssessory secu rity interests, i.e.,9
security interests that the secured party has perfected by taking possession of the collateral (see paragrap h (2)), security10
interests perfected by filing a fixture filing (see subparagraph (3)(A)), security interests in timber to be cut (subparagraph11
(3)(B)), or security interests in as-extracted collateral (see paragraph (4)).12

a. Possessory Security Interests. Paragraph (2) applies to possessory security interests and provides that13
perfection is governed by the local law of the jurisdiction in which the collateral is located. This is the rule of former14
Section 9-103(1)(b), except paragraph (2) eliminates the troublesome "last event" test of former law.15

The distinction between nonpossessory and possessory security interests creates the potential for the same16
jurisdiction to apply two  different choic e- of-law rules to d etermine pe rfection in  the same collateral. For example, were17
a secured party in possession of an instrument or a tangible  docume nt to relinquish possession in reliance on temporary18
perfection, the applicable law immediately would change from that of the location of the collateral to that of the location19
of the debtor. The ap plicability of two different choice-of-law rules for perfection is unlikely to lead to any material20
practical problems. The perfection rules of one Article 9 jurisdiction are likely to be identical to those of another.21
Moreover,  under paragraph (3), the relative p riority of com peting secur ity interests in tangible collateral is resolved by22
reference to the law of the ju risdiction in whic h the collatera l is located, rega rdless of how the security interests are23
perfected.24

* * * *25
7. Law Governing Effect of Perfection and Priority: Goods, Documents, Instruments, Mo ney, Ne gotiable26

Docume nts, and Tangible Chattel Paper. Under former Section 9-103, the law of a single jurisdiction governed  both27
questions of perfection  and those o f priority. This A rticle generally ad opts that app roach. See paragraph (1). But the28
approach may create problems if the debtor and collateral are located in different jurisdictions. For example, assume a29
security interest in equipment located in Pennsylvania is perfected by filing in Illinois, where the debtor is located. If the30
law of the jurisdiction in which the debtor is located were to govern priority, then the priority of an execution lien on31
goods located in Pennsylvania would be governed by rules enacted by the Illinois legislature.32

To address this problem, paragraph (3)(C) divorces questions of perfection from questions of "the effect of33
perfection or nonperfection and the priority of a security interest." Under paragraph (3)(C), the rights of competing34
claimants  to tangible collateral are resolved by reference to the law of the jurisdiction in which the collateral is located.35
A similar bifurcation applied to security interests in investment property under former Section 9-103(6). See Section 9-36
305.37

Paragraph (3)(C) applies the law of the situs to determ ine priority only with respect to goods ( including38
fixtures), instruments, money, tangible negotiable documents, and tangible chattel paper. Compare former Section 9-39
103(1), which app lied the law of the location of the collateral to documents, instruments, and "ordinary" (as opposed40
to "mobile") goods. This Article does not distinguish among types of goods. The ordinary/mobile goods distinction41
appears to address concerns about where to file and search, ra ther than con cerns abo ut priority. Th ere is no reas on to42
preserve this distinction under the bifurcated approach.43

Particularly  serious confusion may arise when the choice-of-law rules of a given jurisdiction result in each of44
two competing security interests in the same collateral being governed by a different priority rule. The po tential for this45
confusion existed under former Section 9-103(4) with respect to chattel paper: Perfection by possession was governed46
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by the law of the location of the paper, whereas perfection by filing was governed by the law of the location of the debtor.1
Consider the mess that wo uld have b een created  if the language or interpretation of former Section 9-308 were to differ2
in the two relevant States, or if one of the relevant jurisdictions (e.g., a foreign country) had not adopted Article 9. The3
potential for confusion could have been exacerbated when a secured party perfected both by taking possession in the4
State where the collateral is located (S tate A) and b y filing in the State where the debtor is located (State B)--a common5
practice for some chattel paper financers. By providing that the law of the jurisdiction in which the collateral is located6
governs priority, paragraph (3) substantially diminishes this problem.7

* * * *8

SECTION 9-308.  WHEN SECURITY INTEREST OR AGRICULTURAL LIEN IS9

PERFECTED; CONTINUITY OF PERFECTION.10

OFFICIAL COMMENT11

* * * *12
4. Continuous Perfection. The follow ing examp le illustrates the op eration of sub section (c): 13
Examp le 1: Debtor , an importe r, creates a sec urity interest in goods tha t it imports and  the docum ents of title14

that cover the goods. The secured party, Bank, takes possession of a tangible  negotiable b ill of lading cov ering certain15
imported goods and thereby perfects its security interest in the bill of lading and the goods. See Sections 9-313(a), 9-16
312(c)(1). Bank rele ases the bill of lading to the debtor for the purpose of procuring the goods from the carrier and17
selling them. Under Section 9-312(f), Bank continues to have a perfected security interest in the document and goods18
for 20 days. B ank files a financing  statement co vering the co llateral before  the expiration  of the 20-da y period. Its19
security interest now continues perfected for as long as the filing is good.20

If the successive  stages of Ba nk's security interest suc ceed eac h other witho ut an intervening  gap, the secu rity21
interest is "perfected  continuous ly," and the d ate of perfec tion is when the se curity interest first bec ame perfe cted (i.e.,22
when Bank received possession of the tangible  bill of lading). If, however, there is a gap between stages--for example,23
if Bank do es not file until after the expiration of the 20-day period specified in Section 9-312(f) and leaves the collateral24
in the debtor's possession--then, the chain being broken, the perfection is no longer continuous. The date of perfection25
would  now be the date of filing (after expiration of the 20-da y period). B ank's security interest w ould be v ulnerable to26
any interests arising during the gap period which under Section 9-317 take priority over an unperfected  security interest.27

* * * *28

SECTION 9-310. WHEN FILING REQUIRED TO PERFECT SECURITY INTEREST OR29

AGRICULTURAL LIEN; SECURITY INTERESTS AND AGRICULTURAL LIENS TO30

WHICH FILING PROVISIONS DO NOT APPLY.31

* * * *32

(b) [Exceptions: filing not necessary.] The filing of a financing statement is not necessary33

to perfect a security interest: 34

(1) that is perfected under Section 9-308(d), (e), (f), or (g); 35
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(2) that is perfected under Section 9-309 when it attaches; 1

(3) in property subject to a statute, regulation, or treaty described in Section 9-311(a);2

(4) in goods in possession of a bailee which is perfected under Section 9- 312(d)(1)3

or (2); 4

(5) in certificated securities, documents, goods, or instruments which is perfected5

without filing, control, or possession under Section 9-312(e), (f), or (g); 6

(6) in collateral in the secured party's possession under Section 9-313; 7

(7) in a certificated security which is perfected by delivery of the security certificate8

to the secured party under Section 9-313; 9

(8) in deposit accounts, electronic chattel paper, electronic documents, investment10

property, or letter-of-credit rights which is perfected by control under Section 9-314; 11

(9) in proceeds which is perfected under Section 9-315; or 12

(10) that is perfected under Section 9-316.13

* * * *14

SECTION  9-312. PERFECTION OF SECURITY INTERESTS IN CHATTEL PAPER,15

DEPOSIT ACCOUNTS, DOCUMENTS, GOODS COVERED BY DOCUMENTS,16

INSTRUMENTS, INVESTMENT PROPERTY, LETTER-OF-CREDIT RIGHTS, AND17

MONEY; PERFECTION BY PERMISSIVE FILING; TEMPORARY PERFECTION18

WITHOUT FILING OR TRANSFER OF POSSESSION.19

* * * *20

(e) [Temporary perfection: new value.] A security interest in certificated securities,21

negotiable documents, or instruments is perfected without filing or the taking of possession or22
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control for a period of 20 days from the time it attaches to the extent that it arises for new value1

given under an authenticated security agreement.2

* * * *3

OFFICIAL COMMENTS4

* * * *5
3. Chattel Pa per; Nego tiable Docum ents. Subsection (a) further provides that filing is available as a method6

of perfection for security interests in chattel paper and negotiable documents. Tangible chattel paper is sometimes7
delivered to the assignee, and sometimes left in the hands of the assignor for collection. Subsection (a) allows the8
assignee to perfect its secu rity interest by filing in the latter case. Alternatively, the assignee may perfect by taking9
possession. See Section 9-313(a). An assignee of electronic chattel paper may perfect by taking control. See Sections10
9-314(a), 9-105. The security interest of an assignee who takes possession or control may qualify for priority over a11
competing security interest perfected by filing. See Section 9-330.12

Negotiable docume nts may be, an d usually are, d elivered to the  secured p arty. See Article 1, Section 1-20113
(definition of “delivery”). The secured p arty 's taking possession of a tangible d ocumen t or control o f an electronic14
document will suffice as a perfection step. See Sections 9-313(a), 9-314 and 7-106.. However, as is the case with chattel15
paper, a security interest in a negotiable document may be perfected by filing.16

* * * *17
7. Goods Covered by Document of Title. Subsection (c) applies to goods in the possession of a bailee who18

has issued a negotiable document covering the goods. Subsection (d) applies to goods in the possession of a bailee who19
has issued a nonnegotiable document of title, including a document of title that is "non- negotiable" under Section 7-104.20
Section 9-313 go verns perfec tion of a secur ity interest in good s in the possessio n of a bailee who has not issued a21
document of title.22

Subsection (c) clarifies the perfection and priority rules in former Section 9-304(2). Consistently with the23
provisions of Article 7, subsection ( c) takes the po sition that, as long a s a negotiab le docum ent covering  goods is24
outstanding, title to the good s is, so to say,  locked up in the document. Accordingly, a security interest in goods covered25
by a negotiab le docum ent may be p erfected by p erfecting a sec urity interest in the document. Th e security interest also26
may be perfec ted by ano ther method , e.g., by filing. The p riority rule in subse ction (c) gov erns only prio rity between (i)27
a security interest in goods which is perfected by perfecting in the document and (ii) a security interest in the goods which28
becom es perfected  by another m ethod while  the good s are cover ed by the do cument. 29

Examp le 1: While  wheat is in a grain elevator and covered by a negotiable warehouse receipt, Debtor creates30
a security interest in the wheat in favor of SP-1 and SP-2. SP-1 pe rfects by filing a financing sta tement cov ering "whe at."31
Thereafter, SP-2 perfects by filing a financing statement describing the warehouse receipt. Subsection (c)(1) provides32
that SP-2's secu rity interest is perfecte d. Subsec tion (c)(2) p rovides that S P-2's security intere st is senior to SP -1's. 33

Example 2: The facts are as in Example 1, but SP-1's security interest attached and was perfected before the34
goods were delivered to the grain elevator. Subsection (c)(2) does not apply, because SP-1's security interest did not35
become perfected d uring the time tha t the wheat was in  the possessio n of a bailee. R ather, the first-to-f ile-or-perfect36
priority rule applies. See Sections 9-322 and 7-503.37

A secured p arty may bec ome "a h older to wh om a nego tiable docu ment of title  has been duly negotiated" under38
Section 7-501. If so, the secured party acquires the rights specified by Article 7. Article 9 do es not limit those rights,39
which may include the right to priority over an earlier-perfected security interest. See Section 9-331(a).40

Subsection (d) takes a different approach to the problem of goods covered by a nonnegotiable document. Here,41
title to the good s is not looked on as being  locked up  in the docum ent, and the se cured pa rty may perfec t its security42
interest directly in the goods by filing as to them. The subsection provides two other methods of perfection: issuance of43
the doc ume nt in  the s ecu red  par ty's name (as co nsignee of a stra ight bill of lading o r the person  to whom d elivery would44
be made under a non-negotiable warehouse receipt) and receipt of notification of the secured party's interest by the bailee.45
Perfection under subsection (d) o ccurs when the bailee receives no tification of the secured party's interest in the goods,46
regardless of who sends the notification. Receipt of notification is effective to perfect, regardless of whether the bailee47
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responds.  Unlike former Section 9-304(3), from which it derives, subsection (d) does not apply to goods in the possession1
of a bailee who has not issued a document of title. Section 9-313(c) covers that case and provides that perfection by2
possession  as to good s not cover ed by a do cument req uires the bailee 's acknowled gment.3

8. Temporary Perfection Without Having First Otherwise Perfected. Subsection  (e) follows former Section4
9-304(4) in giving perfec ted status to  security interests in certificated securities, instruments, and nego tiable docu ments5
for a short period (redu ced from 21 to 2 0 days, which is the time p eriod gene rally applicab le in this Article), although6
there has been no filing and the collateral is in the debtor's possession or control. The 20-day temporary perfection runs7
from the date of attachment. There is no limitation on the purpose for which the debtor is in possession, but the secured8
party must hav e given "ne w value" (d efined in Sec tion 9-102 ) under an a uthenticated  security agreem ent.9

9. Maintaining Perfection After Surrendering Possession. There are a variety of legitimate reasons--many10
of them are described in subsections (f) and (g)--why certain types of collateral must be released temporarily to a debtor.11
No useful purpo se would be served  by cluttering the files with records of such exceedingly short term transa ctions.12

Subsection (f) affords the possibility of 20-day perfection in negotiable documents and goods in the possession13
of a bailee but not covered by a ne gotiable document. Subsection (g) provides for 20-day perfection in certificated14
securities and instruments. These subsections derive from former Section 9-305(5). However, the period of temporary15
perfection has been reduced from 21 to 20 days, which is the time period generally applicable in this Article, and16
"enforce ment"  has been added in subsection (g) as one of the special and limited purposes for which a secured party can17
release an instrument o r certificated sec urity to the debtor and still remain perfected. The period of temporary perfection18
runs from the date a secured party who already has a perfected security interest turns over the collateral to the debtor.19
There is no new value requirement, but the turnover must be for one or more of the purposes stated in subsection (f) or20
(g). The 20 -day period  may be exte nded by p erfecting as to  the collateral by another method b efore the period exp ires.21
However, if the security interest is not perfected by another method until after the 20-day period expires, there will be22
a gap during which the security interest is unperfected.23

Temp orary perfe ction extend s only to the neg otiable do cument or  goods un der subsec tion (f) and on ly to the24
certificated security or instrument under subsection (g). It does not extend to proceeds. If the collateral is sold, the25
security interest will continue in the proceeds for the period specified in Section 9-315.26

Subsections (f) and (g) de al only with perfection . Other sectio ns of this Article  govern the p riority of a security27
interest in goods after surrender of possessio n or contro l of the document covering them. In the case of a purchase-money28
security interest in inventory, priority may be conditioned upon giving notification to a prior inventory financer. See29
Section 9-324.30

SECTION 9-313. WHEN POSSESSION BY OR DELIVERY TO SECURED PARTY31

PERFECTS SECURITY INTEREST WITHOUT FILING.32

(a) [Perfection by possession or delivery.] Except as otherwise provided in subsection (b),33

a secured party may perfect a security interest in tangible negotiable documents, goods, instruments,34

money, or tangible chattel paper by taking possession of the collateral. A secured party may perfect35

a security interest in certificated securities by taking delivery of the certificated securities under36

Section 8-301.37

* * * * 38

OFFICIAL COMMENT39
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* * * *1
2. Perfection by Possession. As under the common law of pledge, no filing is required by this Article to perfect2

a security interest if the secured party takes possession of the collateral. See Section 9-310(b)(6).3
This section permits a security interest to be perfected b y the taking of po ssession only  when the co llateral is4

goods,  instruments, tangible  negotiable  docume nts, money, or  tangible  chattel paper. Accoun ts, commercial tort claims,5
deposit  accounts, inv estment pro perty, letter-of-cred it rights, letters of credit, and oil, gas, or other minerals before6
extraction are excluded. (But see Comment 6, below, regarding certificated securities.) A security interest in accounts7
and payment intangibles--property not ordinarily represented by any writing whose delivery operates to transfer the right8
to payment--may under this Article be perfected o nly by filing. This rule  would no t be affected b y the fact that a secu rity9
agreement or other record described the assignment of such collateral as a "pledge." Section 9-309(2) exempts from filing10
certain assignments o f accounts o r payment intangibles which are out of the ordinary co urse of financing. These11
exempted assignments are perfected when they attach. Similarly, under Section 9-309(3), sales of payment intangibles12
are automatically perfected.13

SECTION 9-314. PERFECTION BY CONTROL.14

(a) [Perfection by control.] A security interest in investment property, deposit accounts,15

letter-of-credit rights, or electronic chattel paper, or electronic documents may be perfected by16

control of the collateral under Section 9-104, 9-105, 9-106, or 9- 107, or 7-106.17

(b) [Specified collateral: time of perfection by control; continuation of perfection.] A18

security interest in deposit accounts, electronic chattel paper, or letter-of-credit rights, or electronic19

documents is perfected by control under Section 9-104, 9-105, or 9-107, or 7-106 when the secured20

party obtains control and remains perfected by control only while the secured party retains control.21

(c) [Investment property: time of perfection by control; continuation of perfection.] A22

security interest in investment property is perfected by control under Section 9-106 from the time23

the secured party obtains control and remains perfected by control until: 24

(1) the secured party does not have control; and 25

(2) one of the following occurs: 26

(A) if the collateral is a certificated security, the debtor has or acquires27

possession of the security certificate; 28

(B) if the collateral is an uncertificated security, the issuer has registered or29
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registers the debtor as the registered owner; or 1

(C) if the collateral is a security entitlement, the debtor is or becomes the2

entitlement holder.3

OFFICIAL COMMENT4

* * * *5
2. Contr ol. This section  provides  for perfectio n by contro l with respect to in vestment pr operty , deposit6

accounts, letter-of-credit righ ts, and electronic chattel paper, and electro nic docum ents. For explanations of how a7
secured party takes co ntrol of these typ es of collatera l, see Sections 9-104 through 9-107 and Section 7-106. Subsection8
(b) explains when a security interest is perfected by control and how long a  security interest rem ains perfecte d by contro l.9
Like Section 9-313(d) and  for the same reasons,  subsection ( b) makes n o reference  to the doctrin e of "relation  back."10
See Sectio n 9-313, C ommen t 5.  As to an elec tronic document that is reissued in a tangible medium, Section 7-105, a11
secured party that is perfected by control in the electronic document should file as to the document before relinquishing12
control in order to maintain continuous perfection in the document. See Section 9-308.13

SECTION 9-317. INTERESTS THAT TAKE PRIORITY OVER OR TAKE FREE OF14

SECURITY INTEREST OR AGRICULTURAL LIEN.15

* * * *16

(b) [Buyers that receive delivery.] Except as otherwise provided in subsection (e), a buyer,17

other than a secured party, of tangible chattel paper, tangible documents, goods, instruments, or a18

security certificate takes free of a security interest or agricultural lien if the buyer gives value and19

receives delivery of the collateral without knowledge of the security interest or agricultural lien and20

before it is perfected.21

(c) [Lessees that receive delivery.] Except as otherwise provided in subsection (e), a lessee22

of goods takes free of a security interest or agricultural lien if the lessee gives value and receives23

delivery of the collateral without knowledge of the security interest or agricultural lien and before24

it is perfected.25

(d) [Licensees and buyers of certain collateral.] A licensee of a general intangible or a26

buyer, other than a secured party, of accounts, electronic chattel paper, electronic documents, general27
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intangibles, or investment property other than a certificated security takes free of a security interest1

if the licensee or buyer gives value without knowledge of the security interest and before it is2

perfected.3

* * * *4
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* * * *6
6. Purchasers Other Th an Secured  Parties.  Subsections (b), (c), and (d) afford priority over an unperfected7

security interest to certain  purchaser s (other than se cured pa rties) of collatera l. They der ive from form er Sectio ns 9-8
301(1)(c), 2A-307(2), and 9-301(d). Former Section 9-301(1)(c) and (1)(d) pro vided that un perfected  security interests9
are "subordinate" to the rights of certain purchasers. But, as former Comment 9 suggested, the practical effect of10
subordination in this context is that the  purchaser  takes free of the se curity interest. To  avoid any p ossible11
misinterpreta tion, subsectio ns (b) and ( d) of this section  use the phra se "takes free ."12

Subsection (b) governs goods, as well as intangibles of the type whose transfer is effected by physical delivery13
of the represen tative piece o f paper (tang ible chattel pa per, tangible  documents,  instruments, and security certificates).14
To obtain priority, a buyer must both give value and receive delivery of the collateral without knowledge of the existing15
security interest and before perfection. Even if the buyer gave value without knowledge and before perfection, the buyer16
would  take subjec t to the security interest if  perfection occurred before physical delivery of the collateral to the buyer.17
Subsection (c) contains a similar rule with re spect to lessee s of good s. Note that a  lessee of goods in ordinary course of18
business takes free of all security interests created by the lessor, even if perfected. See Section 9-321.19

Normally, there will be no question when a buyer of tangible chattel pap er, tangible documents,  instruments,20
or security certificates "receives delivery" of the property. See Section 1-201 (defining "delivery"). However, sometimes21
a buyer or lessee of goods, such as complex machinery, takes delivery of the goods in stages and c ompletes a ssembly22
at its own location. Under tho se circumstan ces, the buyer  or lessee "re ceives delive ry" within the meaning of subsections23
(b) and (c) when, after a n inspection  of the portio n of the goo ds remainin g with the seller or  lessor, it would  be apparent24
to a potential lender to the seller or lessor that anothe r person might have an interest in the goo ds.25

The rule of subsec tion (b) ob viously is not appro priate where the co llateral consists o f intangibles and  there is26
no representative piece of paper whose physical delivery is the only or the customa ry method o f transfer. The refore, with27
respect to such intangib les (accoun ts, electronic  chattel pape r, electronic docume nts, general intangibles, and investment28
property  other than ce rtificated securitie s), subsection  (d) gives prio rity to any buyer who gives value without knowledge,29
and before pe rfection, of the se curity interest. A  licensee of a general intang ible takes free o f an unperfec ted security30
interest in the general intangible under the same circumstances. Note that a licensee of a general intangible in ordinary31
course of business takes rights under a nonexclusive license free  of security interests c reated by the  licensor, even  if32
perfected. See Section 9-321.33

Unless Section 9-109 excludes the transaction from this Article, a buyer of accounts, chattel paper, payment34
intangibles, or promissory notes is a "secured party" (defined in Section 9-102), and subsections (b) and (d) do not35
determine priority of the security interest created by the sale. Rather, the priority rules generally applicable to competing36
security interests apply. See Section 9-322.37

* * * *38

SECTION 9-322.  PRIORITIES AMONG CONFLICTING SECURITY INTERESTS IN AND39

AGRICULTURAL LIENS ON SAME COLLATERAL.40

OFFICIAL COMMENT41
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* * * *1
Examp le 3: On Octob er 1, A acquires a  temporarily perfected (20-day) security interest, unfiled, in a tangible2

negotiable  document in the debtor's possession under Section 9-312(e). On October 5, B files and thereby p erfects a3
security interest that previously had attached to the same document. On October 10, A files. A has priority, even after4
the 20- day  per iod  exp ires , reg ard less  of wheth er A  kno ws o f B's  security interest when A files. A was the first to perfect5
and maintained  continuous  perfection o r filing since  the s tart  of th e 20 -day pe riod . Ho wev er, t he p erfe ctio n of A 's6
security interest extends only "to the extent it arises for new value given." To the extent A's security interest secures7
advances made by A beyond the 20-day pe riod, its security inter est would  be subordinate to B's, inasmuch as B was the8
first to file.9

* * * *10
8. Proceeds of Non-Filing Collateral: Non-Temporal Priority. Subsection  (c)(2) provides a baseline priority11

rule for proceeds of non-filing collateral which applies if the secured party has taken the steps required for non- temporal12
priority over a conflicting security interest in non-filing collateral (e.g., control, in the case of dep osit accoun ts, letter-of-13
credit  rights, and investment pr operty, and in som e cases, electro nic negotiab le docum ents, section 9-331). This rule14
determines priority in proceeds of non-filing collateral whether or not there exists an actual conflicting  security interest15
in the original non-filing collateral. Under subsection (c)(2), the priority in the original collateral continues in proceeds16
if the security interest in proceeds is perfected and the proceeds are cash proceeds or non-filing proceeds "of the same17
type" as the original collateral. As used in subsection (c)(2), "type" means a type of collateral defined in the Uniform18
Commercial Code and should be read broadly. For example, a security is "of the same type" as a security entitlement19
(i.e., investment p roperty), and  a promisso ry note is "of the  same type"  as a draft (i.e., an instru ment). 20

* * * *21

SECTION 9-323.  FUTURE ADVANCES.22

OFFICIAL COMMENT23

* * * *24
Examp le 2: On October 1, A acquires a temporarily perfected (20-day) security interest, unfiled, in a tangible25

negotiable  document in the debtor's possession under Section 9-312(e) or (f). The security interest secures an advance26
made on that day as well as future ad vances. O n Octob er 5, B files an d thereby p erfects a secur ity interest that previo usly27
had attached to the same document. On October 8, A makes an additional advance. On October 10, A files. Under28
Section 9-322(a)(1), because A was the first to perfect and maintained continuous perfection or filing since the start of29
the 20-day period, A has priority, even after the 20-day period expires. See Section 9- 322, Comment 4, Example 3.30
However, under this section, for purposes of Section 9 -322(a)(1), to the extent A's security interest secures the October31
8 advance, the security interest was perfected on October 8. Inasmuch as B perfec ted on O ctober 5, B  has priority over32
the October 8 advance.33

* * * *34

SECTION 9-338. PRIORITY OF SECURITY INTEREST OR AGRICULTURAL LIEN35

PERFECTED BY FILED FINANCING STATEMENT PROVIDING CERTAIN36

INCORRECT INFORMATION.37

If a security interest or agricultural lien is perfected by a filed financing statement providing38

information described in Section 9-516(b)(5) which is incorrect at the time the financing statement39

is filed:40
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(1) the security interest or agricultural lien is subordinate to a conflicting perfected security1

interest in the collateral to the extent that the holder of the conflicting security interest gives value2

in reasonable reliance upon the incorrect information; and3

(2) a purchaser, other than a secured party, of the collateral takes free of the security interest4

or agricultural lien to the extent that, in reasonable reliance upon the incorrect information, the5

purchaser gives value and, in the case of tangible chattel paper, tangible documents, goods,6

instruments, or a security certificate, receives delivery of the collateral.7

SECTION 9-601. RIGHTS AFTER DEFAULT; JUDICIAL ENFORCEMENT; CONSIGNOR8

OR BUYER OF ACCOUNTS, CHATTEL PAPER, PAYMENT INTANGIBLES, OR9

PROMISSORY NOTES.10

* * * *11

(b) [Rights and duties of secured party in possession or control.] A secured party in12

possession of collateral or control of collateral under Section 9-104, 9-105, 9-106, or 9-107, or 7-10613

has the rights and duties provided in Section 9-207.14

* * * *15



121

Appendix II1

Amendment to the Uniform Electronic Transactions Act2

These amendments are necessary in order to make sure that the rules of Article 7 provide the3

dominant set of rules governing electronic documents of title.4

SECTION 16.  TRANSFERABLE RECORD.5

(a) In this section, "transferable record" means an electronic record that:6

(1) would be a note under [Article 3 of the Uniform Commercial Code] or a7

document under [Article 7 of the Uniform Commercial Code] if the electronic record were in8

writing; and9

(2) the issuer of the electronic record expressly has agreed is a transferable record.10

* * * *11

(d) Except as otherwise agreed, a person having control of a transferable record is the12

holder, as defined in [Section 1-201(20) of the Uniform Commercial Code], of the transferable13

record and has the same rights and defenses as a holder of an equivalent record or writing under14

[the Uniform Commercial Code], including, if the applicable statutory requirements under15

[Section 3-302(a), 7-501, or 9-308 of the Uniform Commercial Code] are satisfied, the rights and16

defenses of a holder in due course, a holder to which a negotiable document of title has been duly17

negotiated, or a purchaser, respectively. Delivery, possession, and indorsement are not required18

to obtain or exercise any of the rights under this subsection.19

COMMENT20

1. Paper nego tiable instruments and doc uments  are unique in the fact that a tangible token - a piece of paper21
- actually embodies intangible rights and obligations. The extreme difficulty of creating a unique electronic token22
which embodies the singular attributes of a paper negotiable document or instrument dic tates that the rules re lating to23
negotiable documents and instruments not be simply amended to allow the use of an electronic record for the24
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requisite pap er writing. Ho wever, the d esirability of estab lishing rules by wh ich business p arties might be  able to1
acquire so me of the be nefits of negotiab ility in an electronic e nvironme nt is recognize d by the inclusio n of this2
section on Transferab le Records.3

This sectio n provide s legal suppo rt for the creatio n, transferability and  enforceab ility of an electronic no te4
and document equivalents, as against the issue r/obligor. T he certainty cre ated by the se ction prov ides the requ isite5
incentive for industry to develop the systems and processes, which involve significant expenditures of time and6
resources, to enable the use o f such electronic docume nts.7

The importanc e of facilitating the development of systems which will perm it electronic equivalents is a8
function of cost, efficiency and safety for the records. The storage cost and space needed for the billions of paper9
notes and doc uments  is phenomenal. Further, natural disasters can wreak havoc on the ability to meet legal10
requirements for retaining, retrieving and delivering paper instruments. The development of electronic systems11
meeting the rigorous standards of this section will permit retention of copies which reflect the same integrity as the12
original. As a re sult storage, trans mission and  other costs w ill be reduce d, while secur ity and the ability to sa tisfy13
legal requirements governing such paper records will be enhanced.14

Section 16  provides  for the creatio n of an electro nic record  which may b e controlled  by the holde r, who in15
turn may obtain the benefits of holder in due course and good faith purchaser status. If the benefits and efficiencies16
of electronic media are to be realized in this industry it is essential to establish a means by which transactions17
involving paper promissory notes may be accomplished completely electronically. Particularly as other aspects of18
such transactions are accomplished electronically, the drag on the transaction of requiring a paper note becomes19
evident. In addition to alleviating the logistical problems of generating, storing and retrieving paper, the mailing and20
transmission costs associated with such transactions will also be reduced.21

2. The definition of transferable record is limited in two significant ways. First, only the equivalent of paper22
promissory notes and pap er docum ents of title can be created as transferab le records. Notes and Do cuments of T itle23
do not impact the bro ad systems that relate to the broader p ayments mechanisms related , for example, to checks.24
Impacting  the check co llection system b y allowing for " electronic ch ecks" has ra mifications well b eyond the a bility25
of this Act to address. Accordingly, this Act excludes from its scope transactions governed by UCC Articles 3 and 4.26
The limitatio n to prom issory note eq uivalents in Sec tion 16 is qu ite importan t in that regard b ecause of the  ability to27
deal with many enforceme nt issues by contract without affecting such systemic concerns.28

Second, not only is Section 16 limited to electronic records which would qualify as negotiable promissory29
notes or docu ments if they were in writing, but the issuer of the electronic record must expressly agree that the30
electronic re cord is to b e consider ed a transfera ble record . The defin ition of transferab le record a s "an electro nic31
record that...the issuer of the electronic record expressly has agreed is a transferable record" indicates that the32
electronic record itself will likely set forth the issuer's agreement, though it may be argued that a contemporaneous33
electronic or written record might set forth the issuer's agreement. However, conversion of a paper note issued as34
such would not be possible because the issuer would not be the issuer, in such a case, of an electronic record. The35
purpose of such a restriction is to assure that transferable records can only be created at the time of issuance by the36
obligor. The possibility that a paper note might be converted to an electronic record and then intentionally destroyed,37
and the effect of such action, was not intended to be covered by Section 16.38

The req uirement that the  obligor ex pressly agree  in the electronic  record to  its treatment as a tra nsferable39
record does not otherwise affect the characterization of a transferable record (i.e., does not affect what would be a40
paper note) because it is a statutory condition. Further, it does not obligate the issuer to undertake to do any other act41
than the paym ent of the ob ligation evide nced by the  transferable re cord. T herefore, it do es not make  the transferab le42
record "conditional" within the meaning of Section 3-104(a)(3) of the Uniform Commercial Code.43

3. Under Section 16 acquisition of "control" over an electronic record serves as a substitute for "possession"44
in the paper analog. More precisely, "control" under Section 16 serves as the substitute for delivery, indorsement and45
possession  of a negotiab le promisso ry note or negotiab le docum ent of title. Section 16(b) allows control to be found46
so long as "a system employed for evidencing the transfer of interests in the transferable record reliably establishes47
[the person claiming control] as the person to which the transferable record was issued or transferred." The key point48
is that a system, whe ther involving th ird party registry o r technolog ical safeguard s, must be sho wn to reliably49
establish the ide ntity of the person entitled to payment. Section 16(c) then sets forth a safe harbor list of very strict50
requirements for such a system. The specific provisions listed in Section 16(c) are derived from Section 105 of51
Revised Article 9 of the Uniform Commercial Code. Generally, the transferable record must be unique, identifiable,52
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and except as specifically permitted, unalterable. That "authoritative copy" must (i) identify the person claiming1
control as the person to whom the record was issued or most recently transferred, (ii) be maintained by the person2
claiming control or its designee, and (iii) be unalterable except with the permission of the person claiming control. In3
addition an y copy of the a uthoritative co py must be re adily identifiable  as a copy an d all revisions m ust be read ily4
identifiable as authorized or unauthorized.5

The control requirements may be satisfied through the use of a trusted third party registry system. Such6
systems are currently in place with regard to the transfer of securities entitlements under Article 8 of the Uniform7
Commercial Code, and in the transfer of cotton warehouse receipts under the program sponsored by the United8
States Department of Agriculture. This Act would recognize the use of such a system so long as the standards of9
subsection (c) were satisfied. In addition, a technological system which met such exacting standards would also be10
permitted under Section 16.11

For exam ple, a borr ower signs an  electronic re cord whic h would b e a prom issory note  or document if it12
were paper. The borrower specifically agrees in the electronic record that it will qualify as a transferable record13
under this section. The lender implements a newly developed technological system which dates, encrypts, and stores14
all the electronic information in the transferable record in a manner which lender can demonstrate reliably establishes15
lender as the person to which the transferable record was issued. In the alternative, the lender may contract with a16
third party to act as a registry for all such transferable records, retaining records establishing the party to whom the17
record w as issued and  all subseque nt transfers of the re cord. An  example o f this latter method  for assuring co ntrol is18
the system established for the issuance and transfer of electronic cotton warehouse receipts under 7 C.F.R. section19
735 et seq.20

Of greatest importance in the system used is the ability to securely and demonstrably be able to transfer the21
record to  others in a ma nner which a ssures that only o ne "hold er" exists. T he need fo r such certainty a nd security22
resulted in the ve ry stringent standa rds for a system  outlined in sub section (c). A  system relying on  a third party23
registry is likely the most effective way to satisfy the requirements of subsection (c) that the transferable record24
remain uniq ue, identifiable a nd unalterab le, while also pr oviding the m eans to assure  that the transferee  is clearly25
noted and identified.26

It must be remembered that Section 16 was drafted in order to provide sufficient legal certainty regarding27
the rights of those in control of such electronic records, that legal incentives would exist to warrant the development28
of systems which would establish the requisite control. During the drafting of Section 16, representatives from the29
Federal Reserve carefully scrutinized the impact of any electronicization of any aspect of the national payment30
system. Section 16 represents a compromise position which, as noted, serves as a bridge pending more detailed study31
and consideration of what legal changes, if any, are necessary or appropriate in the context of the payment systems32
impacted. Accordingly, Section 16 provides limited scope for the attainment of important rights derived from the33
concept of negotiability, in order to permit the development of systems which will satisfy its strict requirements for34
control.35

4. It is important to note what the section do es not provide. Issues related to en forceability against36
intermediate  transferees an d transferors  (i.e., indorser liab ility under a pap er note), war ranty liability that wou ld37
attach in a paper note, and issues of the effect of taking a transferable record on the underlying obligation, are NOT38
addressed by this section. Such matters must be addressed, if at all, by contract between and among the parties in the39
chain of transmission and transfer of the transferable record. In the event that such matters are not addressed by the40
contract, the issues would need to be resolved under otherwise applicable law. Other law may include general41
contract principles of assignment and assumption, or may include rules from Article 3 of the Uniform Commercial42
Code a pplied by a nalogy.43

For exam ple, Issuer agr ees to pay a d ebt by mea ns of a transfera ble record  issued to A. U nless there is44
agreement between issuer and A that the transferable record "suspends" the underlying obligation (see Section 3-31045
of the Uniform Commercial Code), A would not be prevented from enforcing the underlying obligation without the46
transferable re cord. Sim ilarly, if A transfers the tran sferable reco rd to B b y means gran ting B con trol, B may o btain47
holder in due course rights against the obligor/issuer, but B's recourse against A would not be clear unless A agreed48
to remain liable under the transferable record. Although the rules of Article 3 may be applied by analogy in an49
approp riate context, in the  absence o f an express a greement in th e transferable  record o r included b y applicab le50
system rules, the liability of the transferor would not be clear.51

5. Current business models exist which rely for their efficacy on the benefits of negotiability. A principal52
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example, and one which informed much of the development of Section 16, involves the mortgage backed securities1
industry. Aggregators of commercial paper acquire mortgage secured promissory notes following a chain of transfers2
beginning with the origination of the mortgage loan by a mortgage broker. In the course of the transfers of this paper,3
buyers of the notes and lenders/secured parties for these buyers will intervene. For the ultimate purchaser of the4
paper, the ability to rely on holder in due course and good faith purchaser status creates the legal security necessary5
to issue its own inv estment secu rities which are b acked b y the obligation s evidence d by the note s purchase d. Only6
through their H IDC status c an these pur chasers be  assured that third  party claims will b e barred . Only throug h their7
HIDC status can the end purchaser avoid the incredible burden of requiring and assuring that each person in the8
chain of transfer has waived any and all defenses to performance which may be created during the chain of transfer.9

6. This section is a stand-alone provision. Although references are made to specific provisions in Article 3,10
Article 7, and Article 9 of the Uniform Commercial Code, these provisions are incorporated into this Act and made11
the applicable rules for purposes of this Act. The rights of parties to transferable records are established under12
subsection s (d) and (e ). Subsectio n (d) prov ides rules for d etermining the  rights of a party in c ontrol of a tran sferable13
record. The subsection makes clear that the rights are determined under this section, and not under other law, by14
incorporating the rules on the manner of acquisition into this statute. The last sentence of subsection (d) is intended15
to assure that requirements related to notions of possession, which are inherently inconsistent with the idea of an16
electronic record, are not incorporated into this statute.17

If a person e stablishes con trol, Section 1 6(d) pro vides that that p erson is the "h older" o f the transferable18
record which is equivalent to a holder of an analogous paper negotiable instrument. More importantly, if the person19
acquired control in a manner which would make it a holder in due course of an equivalent paper record, the person20
acquires the rights of a HIDC. The person in control would therefore be able to enforce the transferable record21
against the obligor regardless of intervening claims and defenses. However, by pulling these rights into Section 16,22
this Act does NOT validate the wholesale electrification of promissory notes under Article 3 of the Uniform23
Commercial Code.24

Further, it is important to understand that a transferable record under Section 16, while having no25
counterpart under Article 3 of the Uniform Commercial Code, would be an "account," "general intangible," or26
"payment intangible" under Article 9 of the Uniform Commercial Code. Accordingly, two separate bodies of law27
would apply to that asset of the obligee. A taker of the transferable record under Section 16 may acquire purchaser28
rights under A rticle 9 of the U niform Co mmercial C ode, how ever, those rig hts may be d efeated by a  trustee in29
bankruptcy of a prior person in control unless perfection under Article 9 of the Uniform Commercial Code by filing30
is achieved. If the person in control also take s control in a manner granting it holder in d ue course status, of course31
that person would take free of any claim by a bankruptcy trustee or lien creditor.32

7. Subsection (e) accords to the obligor of the transferable record rights equal to those of an obligor under33
an equivalent paper record. Accordingly, unless a waiver of defense clause is obtained in the electronic record, or the34
transferee obtains HDC rights under subsection (d), the obligor has all the rights and defenses available to it under a35
contract assignment. Additionally, the obligor has the right to have the payment noted or otherwise included as part36
of the electronic record.37

8. Subsection (f) grants the obligor the right to have the transferable record and other information made38
available for purposes of assuring the correct person to pay. This will allow the obligor to protect its interest and39
obtain the defense of discharge by payment or performance. This is particularly important because a person receiving40
subsequent control under the appropriate circumstances may well qualify as a holder in course who can enforce41
payment of the transferable record.42

9. Section 1 6 is a singular ex ception to th e thrust of this Act to  simply validate  electronic m edia used in43
commercial transactions. Section 16 actually provides a means for expanding electronic commerce. It provides44
certainty to lenders and investors regarding the enforceability of a new class of financial services. It is hoped that the45
legal protections afforded by Section 16 will engender the development of technological and business models which46
will permit realization of the significant cost savings and efficiencies available through electronic transacting in the47
financial service s industry. Altho ugh only a br idge to mo re detailed c onsideratio n of the broa d issues related  to48
negotiability in an electronic context, Section 16 provides the impetus for that broader consideration while allowing49
continuation of develop ing technological and business m odels.50


