May 13, 2014

VIA EMAIL TO: william.breetz@law.uconn.edu

Mr. William Breetz, Chairman

Uniform Law Commission Drafting Committee on a Home Foreclosure Procedures Act
Connecticut Urban Legal Initiative, Inc.

University of Connecticut School of Law

35 Elizabeth St, Hartford, CT 06105

RE: Draft Home Foreclosure Procedures Act
Section 106 - Application of Local Regulations

Chairman Breetz:

The undersigned national bankers association and six state bankers associations (the
“Commenting Bankers Associations’) appreciate the opportunity to comment on the intrastate
legislative preemption aspect of the draft Home Foreclosure Procedures Act (HFPA). Additional
information regarding these associations is included at the end of this letter at Attachment A.

The Commenting Bankers Associations appreciate the work of the HFPA Drafting
Committee in undertaking the difficult task of drafting model state legislation that would bring
uniformity to the residential mortgage loan foreclosure process. We recognize that state
foreclosure laws vary greatly. A number of multi-state member banks may favor legislation that
would standardize foreclosure processes across the country, however, that position is not
unanimously held by member banks or state bankers associations. Thus, we, reserve comments
on the HFPA drafting project and other sections of the draft act, and submit this joint comment
letter specifically with regard to Section 106 of the draft act, Application of Local Regulations.

We support the HFPA Drafting Committee’s efforts to include language in the draft
HFPA that provides certainty that statutes passed by a legislature preempt municipal, county or
other political subdivision ordinances or regulations addressing foreclosure practice. The
Commenting Bankers Associations urge the HFPA Drafting Committee to provide the strongest
protections against political subdivisions regulating residential mortgage foreclosure. We write
to express the concerns of our members that it is detrimental to banking if cities and towns are
permitted to circumvent preemption and write their own foreclosure regulations.

Allowing political subdivisions to write regulations that deviate from, contradict or even
replicate what has already been said by the state Legislature is troublesome, because banks and
secondary mortgage market interests would still need to conduct a complete due diligence of
those local ordinances or regulations to ensure strict compliance with the state act and determine
if any new or additional procedural requirements must be followed. Moreover, allowing cities
and towns to write regulations that layer additional regulations in the area of residential mortgage
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foreclosure would defeat the purpose to create a uniform law in this area and would be unduly
burdensome to banks.

Preemption at the federal or the intrastate level can arise from three sources. Per se
preemption occurs when a legislature acts to bar particular exercises of delegated or general
political subdivision authority and reserves that authority to the legislature alone. Conflict
preemption occurs where two acts or regulations are in material conflict and one must give way
to the other. Field preemption occurs when regulation of a substantive area of the law by one
entity entirely occupies that field of the law, leaving no room for any other entity to act or
regulate in that area. As to mortgage foreclosure practice, there simply is no reasonable room for
political subdivisions to take on the task of creating foreclosure regulation or enforcing it.
Political subdivision attempts to regulate mortgage foreclosure practice must give way to the
legislatures of their states, all of which have long had primary authority to regulate foreclosure.

Our Participation in HFPA Project

The Commenting Bankers Associations, primarily through efforts led by the American
Bankers Association (the “ABA”), have actively engaged in monitoring the work of the HFPA
Drafting Committee. ABA representatives correspond with you and with the American Bar
Association Advisor Barry Nekritz frequently by telephone and by email. The ABA hosts a bank
lawyer and government relations staff task force on the HFPA Project that has grown to 54
participants -- 35 bank attorneys and 17 state bankers association professionals. The state
bankers associations joining in this letter have participated in some degree on that task force. The
work of the task force also benefits from the expertise of ABA colleagues from three different
departments. The task force has convened eight conference calls in the last 13 months. You and
Mr. Nekritz had an opportunity to address the task force directly in June 2013.

On October 10, 2013, the ABA was delighted to host a 90-minute panel session for you,
Mr. Nekritz and FHFA’s General Counsel Alfred Pollard to directly address more than 125
government relations and lobbying professionals from our member banks and state bankers
associations. In early January 2014, the ABA facilitated a conference call between HFPA
Drafting Committee members and representatives from three large member banks. The
Commenting Bankers Associations, and the ABA in particular, have and continue to encourage
member banks and other state bankers association to participate in monitoring the HFPA drafting
project, attending meetings and commenting on HFPA discussion drafts.

State Preemption of Political Subdivision Actions

Importantly, the notion of state legislatures preempting municipalities’ attempts at
regulating mortgage-related practices is not new or novel. Several states in recent years have
embraced clear intrastate preemption statutes. Pennsylvania precluded the ability of political
subdivisions to act relative to banks’ financial or lending activities when the Pennsylvania
Legislature adopted its anti-predatory lending statute. Section 6152 of the Pennsylvania Banking



Code and Section 506 of the Pennsylvania Department of Banking and Securities Code are
included as Attachment B to this letter.

In 2002, Florida enacted a general preemption of municipal lending regulation in
Florida’s Fair Lending Act. The General Rule included in Section 494.00797 reads, “[a]ll
counties and municipalities of this state are prohibited from enacting and enforcing ordinances,
resolutions, and rules regulating financial or lending activities, including ordinances, resolutions,
and rules disqualifying persons from doing business with a city, county, or municipality based
upon lending interest rates or imposing reporting requirements or any other obligations upon
persons regarding financial services or lending practices ...” In April 2014, similar language was
amended into Florida Senate Bill 1012, Section 2, which would amend the Florida Banking
Code, F.S. Section 655.017, to preempt local regulation. The bill passed both houses, and the
Governor is expected to sign the bill into law. Florida Statute 494.00797 and 2014 Senate Bill
1012, Section 2, are included as Attachment C.

In 2013, Missouri and Wisconsin both enacted statutes that preempt local law in the area
of foreclosure specifically. Missouri House Bills 446 and 211 added Section 443.454 to
Missouri Revised Statutes in order to reserve the enforcement and regulation of servicing of real
estate loans secured by mortgage or deed of trust or other security instrument to the Legislature.
The bills also prohibited all local law or ordinances with respect to enforcement, rights and
obligations related to any loan agreement, security instruments, mortgages or deeds of trust. The
legislation was largely in response to local municipal mandatory pre-foreclosure mediation
ordinances passed in St. Louis County in the fall of 2012 and the City of St. Louis in the spring
of 2013. The Missouri Bankers Association and representative banks also filed separate legal
actions against each ordinance, and the litigation resulted in the ordinances being preempted and
nullified. The new Missouri statute expressly prohibits local ordinances like those enacted by
St. Louis County and the City of St. Louis and became effective August 28, 2013. Section
443.454 RSMo is included as Attachment D.

Wisconsin’s new preemption provision was part of its budget bill passed last year.
Section 1896s of the 2013 budget bill created a new code Sec. 138.052(13) under the Residential
Mortgage Loans subtitle of the Wisconsin Statutes. Sec. 138.052(13) prohibits a city, village,
town, or county, or any other local governmental unit from enacting an ordinance or adopting a
resolution that taxes, delays, affects, or regulates a bank, credit union, savings bank, savings and
loan association, mortgage banker, or any other lender that receives an application for, services,
or enforces the terms of a loan. The new statute, however, does not apply to a “Ist class city” as
defined under Wisconsin law. Wisconsin Statutes Section 138.052(13) is included as
Attachment E.

Most recently, Nebraska enacted LB 788, which was signed by the Governor on April 22,
2014. The slip law copy is included as Attachment F. The law prohibits local ordinances or
resolutions directly or indirectly from adding to, changing, or interfering with any rights or
obligations of, or imposing or requiring payment of fees or taxes of any kind relating to or
delaying or affecting the enforcement and servicing of any real estate loan agreement or any
mortgage, deed of trust, or other security instrument by which the loan is secured.



The Commenting Bankers Associations’ Position

Our member banks and financial institutions are obligated to comply with numerous and
exacting state and federal laws, rules and regulations, and case law that relates to mortgage and
foreclosure practices. State codes have long regulated and controlled foreclosure in every state.
In addition, the federal Consumer Financial Protection Agency’s Mortgage Servicing Final
Rules, which were issued in 2013 amending regulations authorized by the Real Estate Settlement
Procedures Act (Regulation X) and the Truth in Lending Act (Regulation Z) already provide
significant governance in this area. In addition, the five leading bank mortgage servicers are
bound to the terms of the National Mortgage Settlement, which included mandatory nationwide
reforms to mortgage servicing practices. The National Mortgage Settlement was finalized in
April, 2012 among 49 states and the District of Columbia, the federal government, and five
banks and mortgage servicers (Ally/GMAC, Bank of America, Citi, JPMorgan Chase and Wells
Fargo). Permitting political subdivisions to lay on more regulations or limitations would not
enhance the standardization of practice and would further confuse the legal landscape.

On April 16, 2014, the ABA submitted an amicus brief in Easthampton Savings Bank, et
al v. City of Springfield, Massachusetts Supreme Judicial Court, Case No. SJIC-11612. The case
involves two municipal ordinances passed by the City of Springfield in 2011 that purport to
regulate mortgage foreclosures. The ABA frequently appears in litigation, either as a party or
amicus curiae, in order to protect and promote the interests of the banking industry and its
members. The ABA’s amicus brief contends that the local ordinances are preempted by existing
state legislation. A copy of ABA’s amicus brief is included as Attachment G. The brief
concludes:

ABA members are already subject to the numerous and varied state foreclosure laws
throughout the United States. Local foreclosure regulations, such as the proposed
Springfield ordinances, would further complicate the foreclosure regulatory framework
under which banks must operate.

The Legislature promulgated the foreclosure statutes with the intent of overseeing the
entire Commonwealth. Allowing the City’s Foreclosure and Mediation Ordinances to
stand would contradict the Legislature’s intent and be unduly burdensome to banks. It
would be detrimental to banking if cities and towns are permitted to circumvent
preemption and write their own foreclosure regulations. Therefore, the ABA respectfully
requests that the Court inform the First Circuit that Massachusetts law preempts the
City’s Foreclosure and Mediation Ordinances and that they are invalid ab initio.

The amicus brief is the ABA’s most recent and public position on this critical issue of taking
political subdivisions out of the business of regulating foreclosure.

The Massachusetts Bankers Association also submitted an amicus brief in Easthampton
Savings Bank, et al v. City of Springfield while the case was before the U.S. Court of Appeals for
the First Circuit. The brief argued that the Massachusetts Legislature has enacted comprehensive
legislation and occupies the field of regulation of the foreclosure process and its effects to the
exclusion of all local powers. The Massachusetts Bankers Association’s amicus brief was filed
on June 4, 2013, and is included as Attachment H.



The Commenting Bankers Associations urge the HFPA Drafting Committee to include a
strong and unequivocal preemption provision that precludes political subdivisions from acting
with respect to foreclosure. Foreclosure regulation should remain a matter of law passed by the

legislatures and applicable federal regulations.

Thank you for this opportunity to outline our point of view on what we believe to be the
critical importance of a strong statement of intrastate preemption to the HFPA drafting project.
If you have any questions or would like any clarification concerning the matters addressed in this
letter, do not hesitate to contact one of the undersigned representatives of the bankers

associations.

American Bankers Association

Mathew Street

Deputy General Counsel
mstreet@aba.com
202-663-5031

Megan C. Michiels
Senior Counsel
mmichiels@aba.com
202-663-5030

lllinois Bankers Association

Bruce Jay Baker

Executive Vice President &
General Counsel
bbaker@ilbanker.com
312-347-3400 (Chicago)

Massachusetts Bankers Association

Daniel J. Forte

President
dforte@massbankers.org
617-523-7595

Pennsylvania Bankers Association

Louise Rynd

General Counsel
Irynd@pabanker.com
717-255-6900

Florida Bankers Association

Anthony DiMarco, Esg.
Executive Vice President of
Government Relations
adimarco@floridabankers.com
850-224-2265

Maine Bankers Association

Chris Pinkham

President
cpinkham@mainebankers.com
207-791-8401

Missouri Bankers Association

Keith Thornburg

Vice President & General Counsel
kthornburg@mobankers.com
573-636-8151



ATTACHMENT A

Information Regarding the Participating Organizations

American Bankers Association

The American Bankers Association (ABA) is the principal national trade association of
America’s $14 trillion banking industry. It represents banks and holding companies of all sizes
in each of the fifty states and the District of Columbia, including community, regional, and
money center banks. ABA also represents savings associations, trust companies and savings
banks. ABA members hold an overwhelming majority—approximately 95%—of the domestic
assets of the U.S. banking industry.

Florida Bankers Association

The Florida Bankers Association (FBA) was established in 1888 to advocate on behalf of Florida
banks and promote the banking industry in the state. Composed of more than 230 institutions, the
FBA proudly represents banks of all sizes and focuses. From the smallest community bank in the
state to the largest national bank in the country, the FBA strives to provide each and every
member the opportunity to thrive in today's economic environment.

Illinois Bankers Association

The Illinois Bankers Association was founded in 1891, and brings together state and national
banks of all sizes in Illinois. Collectively, the IBA represents nearly 90 percent of the assets of
the Illinois banking industry, which employs more than 100,000 men and women in more than
5,000 offices across the state.

Maine Bankers Association

The Maine Bankers Association (MBA) is the sole trade association for Maine’s $28 billion
banking industry. MBA provides Maine banks with a forum to exchange valuable industry
information; gain maximum representation in state and federal legislative and regulatory matters;
received training and staff certification; and wield greater collective purchasing power.

Massachusetts Bankers Association

The Massachusetts Bankers Association was founded in 1905 and represents approximately 175
commercial, savings and co-operative banks and savings and loan institutions in Massachusetts
and elsewhere in New England.



Missouri Bankers Association

The Missouri Bankers Association was founded in August of 1891, and our membership includes
commercial banks and savings and loan associations. The MBA represents over 2,000 banking
locations and over 30,000 bank employees in the state of Missouri. The MBA is the principal
advocate for the Missouri banking industry and is dedicated to providing products and services
that bring benefits to its members.

Pennsylvania Bankers Association

The Pennsylvania Bankers Association has been representing the banking industry across the
Keystone State at the state and federal level since 1895. The PBA represents over 150 financial
institutions in the Commonwealth of Pennsylvania, and is the voice for the banking industry in
Pennsylvania. PBA represents the industry before the Pennsylvania Legislature, Governor's
Office and various state departments and agencies, as well as on the national level before
Congress and the federal regulatory agencies.



ATTACHMENT B

Pennsylvania Statutes Annotated: Section 6152 of the PA Banking Code and Section 506 of
the Pennsylvania Dept. of Banking and Securities Code



5/7/2014 Section 6152 - Title 7 - BANKS AND BANKING

§ 6152. Relationship to other laws.
The following apply:
(1) A political subdivision may not enact or enforce any
ordinance, resolution or regulation pertaining to the
financial or lending activities of a person that:

(1) is subject to the jurisdiction of the
department, including activities subject to this chapter;
(ii) 1is subject to the jurisdiction or regulatory

supervision of the Board of Governors of the Federal

Reserve System, the Office of the Comptroller of the

Currency, the Office of Thrift Supervision, the National

Credit Union Administration, the Federal Deposit

Insurance Corporation, the Federal Trade Commission or

the United States Department of Housing and Urban

Development; or

(1ii) originates, purchases, sells, assigns,
securitizes or services any property interest or
obligation created by a financial transaction or loan
made, executed or originated by a person referred to in

subparagraph (i) or (ii) or assists or facilitates such a

transaction or loan.

(2) This section applies to any ordinance, resolution or
regulation pertaining to financial or lending activity,
including any ordinance, resolution or regulation:

(i) disgualifying a person from doing business with

a political subdivision based upon financial or lending

activity; or

(ii) 1imposing reporting requirements or any other
obligations upon a person regarding financial or lending
activity.

http://www.legis.state.pa.us/\WUO1/LI/LI/CT/HTM/07/00.061.052.000..HTM



Section 506. Implementation of the Consumer Financial Protection Act of 2010.

A. This section applies to matters relating to institutions, credit unions, licensees, national banks,
Federal savings associations, foreign financial institutions and other persons subject to the jurisdiction of
the bureau doing business in this Commonwealth.

B. The Attorney General is authorized to initiate proceedings before courts of competent jurisdiction to
enforce requirements of the Consumer Financial Protection Act or regulations adopted by the bureau to
the extent authorized to do so by sections 1042(a) and 1047 of the Consumer Financial Protection Act
(12 U.S.C. 88 5552(a) and 25b(i)) except that with respect to institutions, credit unions, licensees,
foreign financial institutions, national banks, Federal savings associations or their subsidiaries, the
Attorney General may initiate proceedings only upon the request of, or with the approval of, the
department. If the Attorney General refuses to bring a civil action at the request of the department, the
Office of General Counsel may initiate the action on behalf of the Commonwealth.

C. The department is authorized to receive reports of examinations by the bureau as authorized under
section 1022(c)(6)(C) of the Consumer Financial Protection Act (12 U.S.C. § 5512(c)(6)(C)) and to
enter into agreements with the bureau regarding the coordination of examinations as authorized under
section 1025(e)(2) of the Consumer Financial Protection Act (12 U.S.C. § 5515(e)(2)). The reports shall
be subject to the requirements of section 302, except that the department may disclose, to the extent
permitted by the bureau, the contents of the reports relating to allegations of criminal conduct to the
Attorney General.

D. No agency of this Commonwealth, nor political subdivision, may engage in the exercise of visitorial
powers with respect to a national bank or Federal savings association, except in a manner consistent
with Federal law, including section 1047 of the Consumer Financial Protection Act (12 U.S.C. § 25b(i)),
and upon the request of, or as expressly and on a case-by-case basis, authorized by the Office of the
Comptroller of the Currency.

E. The department, to the extent otherwise authorized by the laws of this Commonwealth, may engage
in the exercise of visitorial powers with respect to institutions, credit unions, licensees, foreign financial
institutions or their subsidiaries, or with respect to the subsidiaries of national banks or Federal savings
associations.

F. Nothing in this section may prevent an agency of this Commonwealth, or political subdivision, from
engaging in a civil investigation, administrative enforcement action, examination, information collection
or any other administrative proceeding or commencing civil proceedings before a court of competent
jurisdiction to determine compliance with or enforce a statute of this Commonwealth, a regulation or
order of a Commonwealth agency, an ordinance or resolution of a political subdivision or a Federal law
or regulation, to the extent authorized by Federal law, not relating to or incidental to the banking or
financial activities, operations or condition of an institution, credit union, licensee, national bank,
Federal savings association or foreign financial institution and not otherwise preempted by Federal law,
but prior to doing so, the agency or political subdivision shall give notice and consult with the
department. To the extent the department determines that such actions may affect the banking or
financial activities, operations or condition, including safety and soundness, of any institution, credit
union, licensee, national bank, Federal savings association, foreign financial institution or a subsidiary
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of the foregoing; or interfere with the regulation of such entities by the department, Federal regulatory
agencies or regulatory agencies of other states, the department shall have sole and exclusive jurisdiction
to initiate or participate in administrative proceedings, or to request that the Attorney General initiate or
participate in judicial proceedings, to enforce such laws or to determine that such proceedings are not in
the public interest.

G. Powers and responsibilities granted to the department by this section may not be exercised by any
other agency of the Commonwealth, or political subdivision, except upon the request of the department,
or as expressly authorized by the department on a case-by-case basis.

H. Nothing in this section may limit or restrict the power of the Attorney General or law enforcement
agencies of municipalities to commence criminal proceedings.

I. Consumer financial laws of this Commonwealth not preempted by Federal law pursuant to section
1044 or 1046 of the Consumer Financial Protection Act (12 U.S.C. 88 256 and 1461) or other provision
of Federal law, including statutes, regulations adopted by Commonwealth agencies, orders issued by
Commonwealth agencies, ordinances or resolutions enacted by political subdivisions or orders issued by
political subdivisions, shall apply to national banks, Federal savings associations and their subsidiaries,
only to the extent those laws apply to State-chartered banks and savings associations and their
subsidiaries.

J. Consumer financial laws of this Commonwealth applicable to the activities of foreign financial
institutions and their subsidiaries, including statutes, regulations adopted by Commonwealth agencies,
orders issued by Commonwealth agencies, ordinances or resolutions enacted by political subdivisions or
orders issued by political subdivisions, shall apply to foreign financial institutions and their subsidiaries,
only to the extent those laws apply to State-chartered banks and savings associations and their
subsidiaries.

K. The following terms shall be construed in this section to have the following meanings, except in
those instances where the context clearly indicates otherwise:

"Bureau." The Federal Bureau of Consumer Financial Protection.

"Consumer Financial Protection Act." Title X of the Dodd-Frank Wall Street Reform and Consumer
Financial Protection Act (Public Law 111-203, 12 U.S.C. § 5301 et seq.) or the Consumer Financial
Protection Act of 2010.

"Foreign financial institution.” A person licensed, registered or regulated by a state other than the
Commonwealth or a foreign country that provides financial services to or for the benefit of persons in
this Commonwealth.

"State." Any state, territory, or possession of the United States, the District of Columbia, the
Commonwealth of Puerto Rico, the Commonwealth of the Northern Mariana Islands, Guam, American
Samoa or the United States Virgin Islands or any federally recognized Indian tribe as defined by the
Secretary of the Interior under section 104(a) of the Federally Recognized Indian Tribe List Act of 1994
(Public Law 103-454, 25 U.S.C. § 479a-1(a)).

"Visitorial powers.” The conduct of a civil investigation, administrative enforcement action,
examination or any other administrative proceeding, or a request for a report or information, to
determine compliance with or enforce a statute of this Commonwealth, a regulation or order of a
Commonwealth agency, an ordinance or resolution of a political subdivision or a Federal law or
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regulation relating or incidental to the banking or the financial activities, operation or condition of an
institution, credit union, licensee, national bank, Federal savings association or foreign financial
institution.

ARTICLE VI
TAKING OF POSSESSION BY SECRETARY AS RECEIVER AND SURRENDER THEREOF

Section 601. Taking Over Possession by Secretary as Receiver.

Whenever the department takes possession of the business and property of an institution, including a
foreign bank office licensed by the department, the secretary shall, by operation of law, simultaneously
take over such possession from the department and become receiver of such institution, subject to the
provisions of this act. His official title, when thus in possession of the business and property of an
institution, shall be receiver of such institution. The secretary may act as receiver without bond.

Section 602. Posting of Notice of Possession.

The secretary, upon taking possession of the business and property of an institution as receiver, shall
post notice of such fact on the front door of the institution.

Section 603. Notice to Insurance Commissioner.

Whenever the secretary shall become receiver of an institution which engages in the business of insuring
titles or guaranteeing bonds secured by mortgages, or which transacts any other business which is
subject to the supervision of the Insurance Department, he shall inform the Insurance Department that he
has taken possession of the business and property of such institution.

Section 604. Certificates of Possession; Filing; Title To and Liens Against Real Property;
Supplements to Certificate of Possession to Surrender or Transfer Receivership.

A. The secretary, upon taking possession of the business and property of an institution as receiver, shall
forthwith, under the seal of the department, prepare in duplicate a certificate, to be known as the
certificate of possession, setting forth that he has become receiver of the institution. It shall state the
name of the deputy receiver whom the secretary, pursuant to the provisions of this act, appoints to take
charge of the affairs of the institution, and shall set forth the duties which he delegates to such deputy
receiver. If the secretary does not appoint a deputy receiver prior to the date of the filing of the
certificate of possession, or if he appoints a new deputy receiver or an additional one, or if he adds to the
duties of the deputy receiver, he shall prepare, in duplicate, and file a supplement to the certificate of
possession.

B. The secretary shall file the original certificate of possession and the original of any supplement
thereto in his office in Harrisburg, and the duplicate certificate of possession and the duplicate of any
supplement thereto in the office of the prothonotary. The certificate of possession filed in the
prothonotary's office, and any supplement thereto, shall be listed in the judgment index in the name of
the institution as defendant and of the secretary as plaintiff.
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ATTACHMENT C

Florida Statute 494.00797 and 2014 Senate Bill 1012, Section 2
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The 2013 Florida Statutes

Title XXXIII Chapter 494 View Entire
REGULATION OF TRADE, COMMERCE, LOAN ORIGINATORS AND Chapter
INVESTMENTS, AND SOLICITATIONS MORT GAGE BROKERS

494.00797 General rule.—All counties and municipalities of this state are prohibited from enacting
and enforcing ordinances, resolutions, and rules regulating financial or lending activities, including
ordinances, resolutions, and rules disqualifying persons from doing business with a city, county, or
municipality based upon lending interest rates or imposing reporting requirements or any other obligations
upon persons regarding financial services or lending practices of persons or entities, and any subsidiaries or
affiliates thereof, who:

(1) Are subject to the jurisdiction of the office, including for activities subject to this chapter, except
entities licensed under s. 537.004;

(2) Are subject to the jurisdiction of the Office of Thrift Supervision, the Office of the Comptroller of the
Currency, the National Credit Union Administration, the Federal Deposit Insurance Corporation, the Federal
Trade Commission, or the United States Department of Housing and Urban Development;

(3) Originate, purchase, sell, assign, secure, or service property interests or obligations created by
financial transactions or loans made, executed, or originated by persons referred to in subsection (1) or
subsection (2) to assist or facilitate such transactions;

(4) Are chartered by the United States Congress to engage in secondary market mortgage transactions; or

(5) Are created by the Florida Housing Finance Corporation.

Proof of noncompliance with this act can be used by a city, county, or municipality of this state to disqualify a

vendor or contractor from doing business with a city, county, or municipality of this state.
History.—s. 9, ch. 2002-57; s. 549, ch. 2003-261.
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c. Separate persons borrow from a financial institution to

acquire a business enterprise such that those borrowers will own

more than 50 percent of the voting securities or voting

interests of the enterprise, in which case a common enterprise

is deemed to exist between the borrowers for purposes of

combining the acquisition loans; or

d. The office determines, based upon an evaluation of the

facts and circumstances of particular transactions, that a

common enterprise exists.

Section 2. Section ©655.017, Florida Statutes, is created to

read:

655.017 Local regulation preempted.—

(1) A county or municipality may not enact or enforce a

resolution, ordinance, or rule that regulates financial or

lending activities, including a resolution, ordinance, or rule

that disqualifies persons from doing business with a county or

municipality based on lending interest rates, or that imposes

reporting requirements or other obligations regarding the

financial services or lending practices of persons or entities,

and subsidiaries or affiliates thereof which:

(a) Are subject to the jurisdiction of the office pursuant

to the financial institutions codes;

(b) Are subject to the jurisdiction of the Board of

Governors of the Federal Reserve System, the Office of the

Comptroller of the Currency, the National Credit Union

Administration, the Federal Deposit Insurance Corporation, the

Federal Trade Commission, or the United States Department of

Housing and Urban Development;

(c) Originate, purchase, sell, assign, secure, or service
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property interests or obligations created by financial

transactions or loans made, executed, or originated by persons

referred to in paragraph (a) or paragraph (b) which assist or

facilitate such transactions;

(d) Are chartered by the United States Congress to engage

in secondary market mortgage transactions; or

(e) Are acting on behalf of the Florida Housing Finance

Corporation.

(2) This section does not prevent a county or municipality

from engaging in a civil investigation, initiating an

administrative proceeding, or commencing a civil proceeding to

determine compliance with or to enforce a state law, a rule or

order of a state agency, or an ordinance or rule of a county or

municipality which is not preempted pursuant to this section.

(3) Notwithstanding subsection (2), a financial institution

shall notify the office of any civil investigation or

administrative or civil proceeding initiated by a county or

municipality in accordance with s. 655.948. The office shall

have sole and exclusive jurisdiction to initiate appropriate

administrative or civil proceedings to enforce such laws, rules,

or orders if the office determines that such investigation or

proceeding:

(a) Is based on a local resolution, ordinance, or rule that

is preempted pursuant to subsection (1); or

(b) Directly and specifically regulates the manner,

content, or terms and conditions of a financial transaction or

account related thereto, that a financial institution is

authorized to engage in, or prevents, significantly interferes

with, or alters the exercise of powers granted to a financial
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institution under the financial institutions codes or any
applicable federal law or regulation.

(4) This section does not limit or restrict the powers of
the Department of Legal Affairs or the law enforcement agencies
of this state to commence a civil or criminal action, as
applicable.

Section 3. Section 655.0322, Florida Statutes, is amended
to read:

655.0322 Prohibited acts and practices; criminal
penalties.—

(1) As used in this section, the term “financial
institution” means a financial institution as defined in s.
655.005 s+—655-50—whichineludes o statetrust—company,—State——or
aratieonal—bank;,—stateor federal asseociation,—stateor federal
savings—banrk;—State—eor federat—eredit—union; FBdge—Ptet—or
agreement—corporation,—internationalbank ageney,—internationat
braneh;—representative officeor administrativeoffiece or other
business entity as defined by the commission by rule, whether
organized under the laws of this state, the laws of another
state, or the laws of the United States, which imstitutien is
located in this state.

(2) A FH—3s—untawful—Ffer—any financial institution-
affiliated party may not #e ask for, or willfully and knowingly

receive or consent to receive for hi

mself or herself or any

related interest, a @&y commission,

property, or thing of value for:

(a)

Procuring,

or endeavoring to procure,

emolument, gratuity, money,

for any person a

loan or extension of credit from such financial institution,

affiliate, subsidiary,

or service corporation;

or
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Missouri Revised Statutes

Chapter 443
Mortgages, Deeds of Trust and Mortgage Brokers
Section 443.454

August 28, 2013

Enforcement and servicing of real estate loans, federal and state law preemption.

443.454. The enforcement and servicing of real estate loans secured by mortgage or deed of trust or other security
instrument shall be pursuant only to state and federal law and no local law or ordinance may add to, change, delay
enforcement, or interfere with any loan agreement, security instrument, mortgage or deed of trust. No local law or
ordinance may add, change, or delay any rights or obligations or impose fees or taxes of any kind or require payment of
fees to any government contractor related to any real estate loan agreement, mortgage or deed of trust, other security
mstrument, or affect the enforcement and servicing thereof.

(L. 2013 H.B. 446 & 211)

© Copyright

W Missouri General Assembly
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3. Made within 2 years after November 1, 1981, pursuant4e-family dwelling which the borrower uses his or her principal
aloan commitment made on or after April 6, 1980 and pdor place of residence and which is made, refinanced, renewed,
Novemberl, 1981. extendeddr modified on or after November 1, 1981, but doats

(2) A loan may be prepaid by thmorrower at any time in includea manufactured home transactamdefined in <.38.056
whole or in part without premium or penaltyponprepayment (1) (bg).
of a loan in full bycash, renewal or refinancing, the borrower is (c) “Loan administration” means a lendeprocessing of a
entitledto a refund of unearnedterest chaed determined as fol |oanand includes reviewinderwriting and evaluation of the loan
lows: application,document processing and preparation and adminis

(a) On aloan which is repayable in substantially equal, succéstionof the loan closing, but does not include appraisspee
siveinstallments at approximately equal intervals of time and thiens, surveys, credit reports or other activities incidental to loan
faceamountof which includes predetermined interest gear the origination and normally taking place outside thdicg of the
amountof such refund shall be as great a proportion of the totghderor performed by 3rd persons.
interest chaged as the sum of the balances scheduled to be out q) “person related to” has the meaning given und&2£301
standingduringthe full installment periods commencing with theg- and(33).
installmentdate nearest the date of prepayment bears to the s 5 1 Al b id b t i
of the balancescheduled to be outstanding for all installment () (&) 1. A loan may be prepaid kiye borrower at any time
periodsof the loan. in whole or in part. ] ) )

(b) On any other loan, the amount of the refund shall not be less 2. Except as provided in428.207 the parties may agree that
than the dierence betweethe interest chged and interest, at the'l @ Prepayment is made within 5 years ofdag of the loan, then
rate contractedor, computed upon the unpaid principal balancielender shall receivan amount not exceeding 60 days’ interest

of the loan from time to time outstanding prior to prepaynient atthe contract rate on the amount by which the aggregate p_rincipal
full. prepaymentsor a 12—-month periodxceeds 20% of the original

(3) Forpurposes of computing a refund under $Bj.interest amountof the loan. .
doesnot include: 3. If a prepayment is made 5 or more years from _the date the
(a) Identifiable and separately itemized ajes for services 102N iS made, no premium or penalty may be received by the

incidentto the loan if they are bona fide and paid to Badies lender. Thissubdivision applies notwithstanding any refinancing,
unrelatedto the lender: renewal,extension or modification of the loan.

(b) Fees, discounts or other sums actually imposed by govern (P) Upon prepayment of a loan in full by cash, renewal or refi
ment national mortgage association, federal national mortga@ncing.the borrower is entitled to a refund of unearimgerest
associationfederal home loan mortgage corporatirany other Paid. Unearned interest is that portion of any prepaidgsar
governmentally sponsored or private secondary mortgeegket  €xcludingamounts permitted under su8), multiplied by the
purchaseof a loan from the original lender; and numberof unexpired payment periods as of the date of prepay

(c) A loan administration fee chged by a lendenot to exceed mentand divided by the _total number of payment periods, plus, at
2% of the principal amount of any construction loan and one pdf€ option of the lendeeither:
centof the principal amount of any other loan. 1. The portion of interest which is allocable to all unexpired

(4) Forthe purpose of calculatirtge rate of interest on a loanPaymentperiods as scheduled. Except as otherwise agreed by the
scheduledo be paid in installments under s(), the parties may Partiesunder sub(4), a payment period is unexpired if prepay
agreethat any installment paid within 30 days prior to or after tf8€ntis made within 15 days after the paymentue date. The
schedulediue date will be considerénlhave been paid on the dueunearnednterest isthe interest which, assuming all payments are
date. madeas scheduled, would be earned for each unexpired payment

(5) A bank, creditunion or savings bank which originates £€1dby applying to unpaid balances of principal, according to
loanand which requires an escrow to assure the payment of taiéctuarial method, the contract rate on the date of prepayment.
or insurance shall pay interesh the outstanding principal bal | n€creditor may decrease the annual interest ratestoext mul
anceof the escrow of not less than 5.25& year This subsection {iPle of 0.25%.
appliesto any refinancing, renewal, extension or modificatibn 2. The total interest chge less all prepaid interest ches
theloan on or after November 1, 1981. andthe amount determined by applying the contract rate, accord

(6) Delinquencychages ora loan shall not exceed an amouniﬂg to the actuarial method, to the unpaid balances for the actual
determinedby application of the contract rate to the unpaitime those balances were unpaid up to the date of prepayment.
amount,including interest accrued and unpaid, until paichatu (3) For purposes of computing a refund under g@.(b),
rity of the obligation, whether by acceleration or otherwis@terestdoes not include any of the following:
whicheverfirst occurs. Interest imposed after maturity may not (5 |dentifiable and separately itemized aes for services
exceedhe contract rate applied to the amount duéherdate of jncidentto the loan if they are bona fide and paid to 3rd parties.

maturity. . . . .. (b) Fees, discounts other sums actually imposed by the gov
(7) This section does not apply to a loan insured, or committggl, menmational mortgage association, the federal nationakmort
to be insured, or secured by mortgage or trust deed insured byfhige,sqaciationthe federal home loan mortgage corporation or
U.S.ssocretary of h(()jusmbg and urtzjdevelopment, I(;]Sl&?}(ej' guar sthergovernmentally sponsored secondary mortgage mpuket
iggeﬁ 11'8(:207mm.|tte tg e msurQH %r tgul;arantee du ﬂggg chasernf the loan or any private secondary mortgage market pur
0 orinsured or committed to be insured un chaseof the loan who is not a person related to the original lender

1921101995 . . . .
(8) Thecontract rate is not subjectiate limitations imposed (¢) A loan administration fee chged by a lendgincluding

underthis chapter or s818.0101t0218.01630r under s422.201  [€€S pg!d o ’ Sr?thpartles .forl loan a(tjm]inlstratlon tser\tl_lowlt
History: 1979 c. 1681981 c. 451991 a. 2211999 a. 31 exceeding2% ofthe principal amount of any construction loan

and2% of the principal amount of any other loan.

138.052 Residential mortgage loans. (1) In this section: (d) The amount of any prepayment gjeauthorized under
(a) “Contract rate” means the rate contracted to be paid fréiP-(2) (@) 2.and received.
time to time on the principal of a loan. (e) Loan commitment fees.

(b) “Loan” means a loan secured by a first lien real estate mort (f) Amounts paid to the lender by any person other than the
gageon, or an equivalent security interest anpne—family to borrower.
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(4) Forthe purpose of calculating the rate of interest under 3. Except as provided in pde), a borrower may require an
sub.(2) (b), the parties may agree that any installment paid with@scrowagent whareceives escrow payments to assure the pay
30 days prior to or after the scheduled due date is paid atuthe mentof the borrowess property taxes to do awy the following,
date. if the borrower notifies the escrow agent as provided in gubd.

(5) (a) Except as provided in patam)and(b), a bank, credit andif the borrower is current in his or her loan payments:
union, savings bank, savings and loan association or mortgage a. Except as provided in suti@m., by December 20, sertd
bankerwhich originates a loan after January 31, 1983, and befdine borrower a check in the amount of the funds held in escrow for
Januaryl, 1994, and which requires ascrow to assure the pay the payment of property taxes, made payable to the borrower and
mentof taxes or insurance shall pay interest on the outstandihg town, city or village treasurer authorized to collect the tax.
principal balance of the escrow of not less than 5.25% per year b. Pay the property taxes by December 31, if the escrow agent
unlessthe escrow funds are held by a 3rd party in a noninterestasreceived a tax statement for that property by December 20.

bearing account. o c. Pay the property taxes when due.
(am) 1. Except as provided in pér) and unlesshe escrow 3m. In its sole discretion, an escrow agent may seciteak

fundsare held by a 3rd party in a noninterest-bearing accountyfyersubd.3. a.that is made payable only to the borrawer
bank,credit union, savings bank, savings and loan association or

mortgagebanker which originates a loan on or after January
1994, 0r a loan subject to sub8. and which requires an escrow,
to assure the payment of taxes or insurance shall pay interes£§
the outstanding principabalance of the escrow at the variabl r

Interestrate establlsheo! l'm.der sutad. . . ., once notified, the escrow agent shall annually make payments
2. a. Annuallythe division of banking for banks, savings angh that manner unless the borrower is not current in his or her loan
loan associations, andavings banks, and thefioé of credit %}ymentmr unless otherwise notified in writing by the borrower

1 4. To require the escrow agent to make paymerdasyrof the
manners specified in sul@l, the borrower shall send, Bjovem

F'nl' written notice to the escrow agent specifying the manner
m the 3 choices under subgl, that the borrower wants the
éscrowagent to make payments. Except as providesibd 5.

unionsfor credit unions, shall determine the interest rate that is

averageof the interest rates paid, rounded to the nearest on y November 1.
hundrgedthof a percent, on reg%lar’passbook deposit accaynts; 5. a. If the borrower chooses to receive payments as provided
institutionsunder the divisiors oroffice’s jurisdiction at the close in subd.3. a.or receives paymeminder subd3m, the borrower

- : llannually by March 31, send to the person to whom the bor
of the last quarterly reporting period that ended at least 30 d : X .
beforethe determination is made. ?@?@er makes his or her loan payments a copy of the receipt for paid

- . ... propertytaxes.
b. Within 5 days after the date on which the determination is . .
P : b. If the borrower fails to comply with sub8. a, the bor
made the division of banking shall calculatee average, rounded rowerloses the option of receiving paymetitat year in the man

to the nearest one—-hundredth of a percenti®@fates determined nerspecified in subc. a. During the next yeathe borrower may

e e e e e o 2"y 122 paymeremdersod o he borrowe enotis
P 9 escrow agent by sending written notice to the escrow agent by

5 days after the d"?‘te on which the determmatlgn is made. Novemberl of the next year and if tHrrower is current in his
c. The legislative referendmureau shall publish the averagey, her loan payments.

ratein the next publication of the Mtonsin administrativeegis 6. If the borrower sends the check received under Subad.

ter. The published interest rate shall takieefon the first day of : :
. bt > : tp the town, city or village treasurer after tmunty has assumed
thff'rSt antonth lfOHIO\{V'r.'gt'ts ptjbllcatlon and shalltb(ihthte |ntere§gs onsibilityf;[)yr collect?ng property taxes, the t)gwn city or-vil
rateused to calculate interest on escrow accounts that are su i !
to this subdivision until the next yearinterest rate is publishedfea;lrﬁ::#erearrﬁgaqt%Cfctﬁgtctr?gcﬁh?]f: tl;:r;c:n%%t%eéhtg&hge%?unty
underthis subd2. c. _ _ by the borrower to the town, city or villageeasurer exceeds the
3. The interest rate published under subdt.also applies to amountof property taxes owed by the borrowtietown, city or
loans originated after January 31983, and before January 1yjjjage treasurer shall refund the excess amaarhe borrower
1994,if an |nter.est rate is not spe.cmed in the loan agreement.gnd if the county has assumed responsibility for collecting -prop
(b) The partiesnay agree to waive payment of all or part of therty taxespay over to the county treasurer the remaining amount
interestrequired under pa¢a) or (am) if more than 75% of the of the check.

lender’sinterest in the loars sold to a 3rd party who is not aper  (c) A borrower may establish an escrow account required for
Sonrelated to the |ender and the escrow fundS are held Wdhethe payment of taxes and insurance iﬁrmncial institution’ as
party. definedin s.710.05 (1) (c)of the borrowess choice if the escrow

(5m) (a) In this subsection, “escrow agemtieans a person agentfails to comply with par(b) 3, unless the lender or person
who receives escrow payments on behalf of iteelinother per to whom the loan is sold or released demonstrates that the finan
son. cial institution is incapable of servicing the escrow account.

(b) 1. Except as provided in pée), if anescrow is required  (d) If a borrower establishes an escrow account undefchar
to assure the payment of property taxes, a bank, credit unien, she borrower shall annuallyoy March 31, send to the person to
ingsbank, savings and loan association or mortgage banker whigtiom the borrower makes his or Hean payments verification
originatesa loan on or after July 1, 1988, shakfore the loan of the amounts which the borrower deposited in the escrow
closing,provide the borrower with written notice clearly stating accountduring the previou42 months and copies of receipts for
thatthe borrower may require the escrow agemhake payments taxesand insurance paid during the previous 12 months.

In any manner SpECIfled subd.3. fl’O_m. the amount escrowed to (e) Paragraphéb) to(d) do not apply to an escrow required in
pay property taxesind the responsibilities of the borrower andonnectionwith a loan to assure the payment of propéages,
escrowagent as provided in subds.and5. whetherthe loan is originated before, on or after May 3, 1988, if
2. Except as provided in pde), if an escrow is required to it is the practice of the escrow agent to, by Decer@bepay to
assurehe payment oproperty taxes for a loan originated before¢he borrower the amount held in escrow for the paymepta
July 1, 1988, the escrow agent shall send, by November 15, 1988y taxes or to send the borrower a check in the amouttteof
written notice to the borrower clearly stating that tt@rower fundsheld in escrow for the payment of property taxes, made pay
may require the escrow agent to make payments in any manable to the borrower and the treasurer authorized to collect the tax.
specifiedin subd.3. from the amount escrowed to pay propertyf the escrow agent in any year chooses not to make the payment
taxesandthe responsibilities of the borrower and escrow agent lagg December 20 for any reason other than because the borrower
providedin subds4. and5. is not current in his or her loan payments, the escrow agent shall
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send,by October 15 of that yeamwritten notice to the borrower  (11) Thecontract rate is not subject to rate limitations imposed
clearly stating that the borrower magquire the escrow agent tounder this chapter or $218.0101t0218.01630or under s422.201
make payments in any manner specified in.gaJ 3. from the (12) (a) Any lender violating sutf2) (b), (5), (5m) (b) 1, (6),
amountescrowed to pay property taxes and the responsibiities(7), (7e), (7m) or (7s), or an escrow agent, as defined in &)
the borrower and escrow agent as provided in (@r4.and5.  (a), violating sub(5m) (b) 2, is liable to the borrower fa&500

(6) The parties may agree to imposition of a late paymeptus actual damages, costs and reasonable attorney fees.
chargenot exceeding 5% of the unpaid amoahany installment (b) Paragraplta) does not apply to an unintentional mistake
not paidon or before the 15th day after its due date. For purpogesrectedby the lender on demand.
of this subsection, payments are applied first to current install (13) (a) In this subsection:

mentsand then to delinquentstallments. A delinquency clogr 1. “Financial institution” means a banttedit union, savings

may be imposgd only once on any instaliment. ~bank,savings and loan association, mortgage baokany other

(7) Interestimposed on the amount due after acceleration Rinderthat receives an application fa@ervices, or enforces the
maturity of a loan may not exceed the contract rate. termsof a loan.

(7e) A bank, credit union, savings bank, savings and loan 2. “ ocal governmental unit” means a citgllage, town, or
associationmortgagebanker or any other lender which receivegounty, or any other local governmental unit, defined in s.
anapplication for a loan after November 1, 1988, shall do all g5.0131(1) (a) but does not include a 1st class.city
the following: o . ) ) ) (b) A local governmental unit may not enact an ordinance or

(a) If an application receives adverse action, provide a writt@@opt a resolution that does any of the following:
statement of the reasons for the action when the action is commu 1 Imposes any fee or tax on any financial institution i con
nicatedto the applicant, except that delivery of a notice of adversgctionwith servicing, or enforcing the terms of, a loan
actionconforming to the requirements B USC 16010 1693r P ! .
andthe regulations adopted under that satisfies the require alogﬁ Delays any financial institution in enforcing the terofis

mentsof this paragraph. ) L -
b) Before accepting an application or fee in connection wi 3. Affects any financial institutios’ servicing, or enforece
( pting PD Wentof the terms of, a loan.

aloan, deliver to the potential loan applicant a written disclosure 4. Regulates any financial institution with respect tolénet

which clearly states all of the following: . X ' . : ; DML P .
- . . ing practices or financial services of the financial institution as it
1. Whether an application fee or other gegpaid by an appli relatesto loans.

cantin connection with a loaapplication is refundable in whole (c) If a localgovernmental unit has infe€t on July 2, 2013
orin part if the application is denied or the loan is not closed. . 9 h L ; uly =, |
an ordinance or resolution that is inconsistent with figr the

2. Whether the terms of the agreement to make the 10@Qginanceor resolution doegot al
. . L h pply and may not be enforced.
including but not limited to the interest rate and any feesggthr (d) Excepiin a 1t class cityhe servicing of loans and enforce

Icrllocsci)r?g ection with the loan, are fixed through the date of the IOﬁlnentof loan terms are matters of statewide concern for which uni

f the | h h f th formity in regulation is necessary and are subject only to applica
3. If the lender may change the terms of the agreementyip, state and federal laws and not to local regulation.

makethe loan if the loan is not closed on or before the date agree,qsmry: 1981 ¢. 45100, 314 1987 a. 359360, 403 1989 a31, 56, 1991 a, 90
upon,the specific terms which the lender may change. 92,1993 a. 68112, 1995 a. 27336 1999 a. 931; 2003 a. 33257, 2007 a. 1, 20,

. : ; 7. 2013 a. 20
(.7m) (@) A lender shall notify the borrower as provided in pa? Federallaw preemption of this section as applied to federally chartered savings
(b) if on or after May 3, 1988, thgayment, collection or other loaninstitutionsregulated by the federal home loan bank board is discusgisdonsin

or escrow services related to the loan are sold or released. Leagueof Financial Inst. vGalecki, 707 F Supp. 401 (i Ws. 1989).

(b) The notice required under péa) shall be in writing and
shallinclude the name, address and telephone number of the p
to whom servicing of théoan is sold or released. The lender sh
deliver the notice to the borrower by mail personal service

138.053 Regulation of interest adjustment provisions.
REQUIREDCONTRACTPROVISIONS. NoO contract between a bor

werand a lender secured by a first lien real estate mortgage

=Y : - - or an equivalent security interest in, an owner—occupied residen

within 15 working days afteservicing of the loan is sold or 5| hroperty containing not more than 4 dwelling units may autho

released. _ rize the lender to increase the borroigezontractual rate of inter
(7s) A person who receives loan or escrow paymemts estunless the contract provides that:

behalfof itself or another person shall do all of the following: (2) No increase magccur until 3 years after the date of the
(a) Respond to a borrowsrinquiry within 15 days after contract;

receivingthe inquiry (b) No increase may occur unless the borrower is given at least
(b) Consider that a loan payment by check, or other negotiahlghonths’ written notice of the lendsrintent taincrease the rate

or transferable instrument, is made on the date on which the chetlnterest, during whichotice period the borrower may repay his

or instrument is physically received, except that the person m@yher obligation without penalty;

chargeback an uncollected loan payment. (c) The amount of the initial interest rate increase may not
(8) This section does not apply to a loan insured, or committestceed $1 per $100 for one year computed upon the declining

to be insured, or secured by mortgage or trust deed insured byghecipal balance;

U.S.secretary of housing and urbdevelopment, insured, guar ~ (4) The amount of any subsequent interest rate increase may

anteedor committed to be insured or guaranteed urB8etUSC ot exceed $er $200 for one year computed upon the declining

3701to 3727or insured or committed to be insured undé&fSC principal balance;

1921101995 (e) The interest rate may not be increased more than one time
(9) Chapterst21to427and subchl of ch. 428do not apply in any 12-month period; and
to the refinancing, modification, extension, renewal or assump f) The loan may berepaid without penalty at any time at
tion of a loan which had an original principal balance in excess fich the interest rate infekct exceeds the originally stated inter
$25,000if the unpaid principal balance of the loan HE®N  ggtrate by more than $2 p8LOO for one year computed upon the
reducedto $25,000 or less. _ decliningprincipal balance.
(10) This section does not apply to any of the following: (2) DiscLOSURESREQUIRED. No lender may make a loan
(a) Aloan to a corporation or a limited liability company  securedby a first lien real estate mortgage on, or an equivalent
(b) Aloan that is primarily for a businegarpose or for an agri  securityinterest in, an owner—occupied residential propeoty
cultural purpose, as defined in421.301 (4) taining not more than 4 dwelling unifgoviding for prospective

2011-12 Wisconsin Statutes updated though 2013 W is. Act 380 and all Supreme Court Orders entered before May 3, 2014. Pub-
lished and certified under s. 35.18. Changes ef fective after May 3, 2014 are designated by NOTES. (Published 5-3-14)
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LEGISLATIVE BILL 788
Approved by the Governor April 22, 2014
Introduced by Schumacher, 22.

FOR AN ACT relating to 1law; to amend sections 8-162.02, 8-1401, 8-1402,
8-1403, 27-803, and 76-238.01, Reissue Revised Statutes of Nebraska,
and sections 30-2201 and 76-1002, Revised Statutes Cumulative
Supplement, 2012; to change provisions relating to the enforcement
and servicing of real estate loans, fiduciary accounts controlled by
trust departments, disclosure of confidential information pertaining
to property of a decedent, hearsay exception for certain business
information, and securing future advances under a mortgage or trust
deed; to provide for access to a decedent’s safe deposit box as
prescribed; to provide a duty for the Revisor of Statutes; to
harmonize provisions; and to repeal the original sections.

Be it enacted by the people of the State of Nebraska,

Section 1. (1) The enforcement and servicing of any real estate
loan agreement or any mortgage, deed of trust, or other security instrument
by which the loan is secured shall be pursuant only to state and federal
law. No local ordinance or resolution may add to, change, interfere with any
rights or obligations of, impose upon, or require payment of fees or taxes of
any kind by, a lender, mortgagee, beneficiary, or trustee in a trust deed or
servicer relating to, or delay or affect the enforcement and servicing of, any
real estate loan agreement or any mortgage, deed of trust, or other security
instrument by which the loan is secured.

(2) Subsection (1) of this section shall not apply to any ordinance
or resolution adopted pursuant to the Community Development Law.

Sec. 2. Section 8-162.02, Reissue Revised Statutes of Nebraska, is
amended to read:

8-162.02 (1) A state-chartered bank may deposit or have on deposit
funds of a fiduciary account controlled by the bank’s trust department unless
prohibited by applicable law.

(2) To the extent that the funds are awaiting investment or
distribution and are not insured or guaranteed by the Federal Deposit
Insurance Corporation, a state-chartered bank shall set aside collateral
as security under the control of appropriate fiduciary officers and bank
employees. The bank shall place pledged assets of fiduciary accounts in the
joint custody or control of not fewer than two of the fiduciary officers or
employees of the bank designated for that purpose by the board of directors.
The bank may maintain the investments of a fiduciary account off-premises if
consistent with applicable law and if the bank maintains adequate safeguards
and controls. The market value of the collateral shall at all times equal or
exceed the amount of the uninsured or unguaranteed fiduciary funds awaiting
investment or distribution.

(3) A state-chartered bank may satisfy the collateral requirements
of this section with any of the following: (a) Direct obligations of the
United States or other obligations fully guaranteed by the United States as
to principal and interest; (b) readily marketable securities of the classes
in which banks, trust companies, or other corporations exercising fiduciary
powers are permitted to invest fiduciary funds under applicable state law; and
(c) surety bonds, to the extent the surety bonds provide adequate security,
unless prohibited by applicable law.

(4) A state-chartered bank, acting in its fiduciary capacity,
may deposit funds of a fiduciary account that are awaiting investment
or distribution with an affiliated insured depository institution wunless
prohibited by applicable law. The bank may set aside collateral as security
for a deposit by or with an affiliate of fiduciary funds awaiting investment
or distribution, as it would if the deposit was made at the bank, unless such
action is prohibited by applicable law.

(5) Public funds deposited in and held by a state-chartered bank are
not subject to this section.

(6) This section does not apply to a fiduciary account in which,
pursuant to the terms of the governing instrument, full investment authority
is retained by the grantor or is vested in persons or entities other than the
state-chartered bank and the bank, acting in its fiduciary capacity, does not
have the power to exert any influence over investment decisions.

Sec. 3. Section 8-1401, Reissue Revised Statutes of Nebraska, is
amended to read:

8-1401 (1) No person organized under the Business Corporation Act,
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the Credit Union Act, the Nebraska Banking Act, the Nebraska Industrial
Development Corporation Act, the Nebraska Nonprofit Corporation Act, the
Nebraska Professional Corporation Act, the Nebraska Trust Company Act, or
Chapter 8, article 3, or otherwise authorized to conduct business in Nebraska
or organized under the 1laws of the United States, shall be required to
disclose any records or information, financial or otherwise, that it deems
confidential concerning its affairs or the affairs of any person with which it
is doing business to any person, party, agency, or organization, unless:

(a) The disclosure relates to a 1lawyers trust account and is
required to be made to the Counsel for Discipline of the Nebraska Supreme
Court pursuant to a rule adopted by the Nebraska Supreme Court;

(b) The disclosure is governed by rules for discovery promulgated
pursuant to section 25-1273.01;

(c) The disclosure is made pursuant to section 5 of this act;

4e) (d) The request for disclosure is made by a law enforcement
agency regarding a crime, a fraud, or any other unlawful activity in which the
person to whom the request for disclosure is made is or may be a victim of
such crime, fraud, or unlawful activity;

+4d) (e) The request for disclosure is made by a governmental agency
which 1is a duly constituted supervisory regulatory agency of the person
to whom the request for disclosure is made and the disclosure relates to
examinations, audits, investigations, or inquiries of such persons;

4e) (f) The request for disclosure is made pursuant to subpoena
issued under the 1laws of this state by a governmental agency exercising
investigatory or adjudicative functions with respect to a matter within the
agency’s jurisdiction;

+£) (g) The production of records is pursuant to a written demand of
the Tax Commissioner under section 77-375;

4g) (h) There is first presented to such person a subpoena, summons,
or warrant issued by a court of competent jurisdiction;

4h) (i) A statute by its terms or rules and regulations adopted
and promulgated thereunder requires the disclosure, other than by subpoena,
summons, warrant, or court order;

43i) (j) There is presented to such person an order of a court
of competent jurisdiction setting forth the exact nature and limits of such
required disclosure and a showing that all persons to be affected by such
order have had reasonable notice and an opportunity to be heard upon the
merits of such order;

43 (k) The request for disclosure relates to information or records
regarding the balance due, monthly payments due, payoff amounts, payment
history, interest rates, due dates, or similar information for indebtedness
owed by a deceased person when the request is made by a person having an
ownership interest in real estate or personal property which secures such
indebtedness owed to the person to whom the request for disclosure is made; or

k) (1) There is first presented to such person the written
permission of the person about whom records or information is being sought
authorizing the release of the requested records or information.

(2) Any person who makes a disclosure of records or information as
required by this section shall not be held civilly or criminally liable for
such disclosure in the absence of malice, bad faith, intent to deceive, or
gross negligence.

Sec. 4. Section 8-1402, Reissue Revised Statutes of Nebraska, is
amended to read:

8-1402 (1) Any person, party, agency, or organization requesting
disclosure of records or information pursuant to section 8-1401 shall pay the
costs of providing such records or information, unless:

(a) The request for disclosure is made pursuant to subdivision
(1) (a) of section 8-1401 and a Nebraska Supreme Court rule provides for the
method of payment;

(b) The request is made pursuant to subdivision (1) (b) of section
8-1401 and the rules for discovery provide for the method of payment;

(c) The request for disclosure is made pursuant to subdivision
e} or () {d) (1)(d) or (1) (e) of section 8-1401;

(d) Otherwise ordered by a court of competent jurisdiction; or

(e) The person making the disclosure waives any or all of the costs.

(2) The requesting person, party, agency, or organization shall pay
five dollars per hour per person for the time actually spent on the service
or, if such person can show that its actual expense in providing the records
or information was greater than five dollars per hour per person, it shall be
paid the actual cost of providing the records or information.

(3) No person authorized to receive payment pursuant to subsection
(1) of this section has an obligation to provide any records or information
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pursuant to section 8-1401 wuntil assurances are received that the costs
due under this section will be paid, except for requests made pursuant to
subdivisions I} f{e); ()IH{d)+ (P)H{e)s and ()£} (1)(d), (A)(e), (1)(f), and
(1) (g) of section 8-1401.

Sec. 5. (1) This section does not apply to:

(a) Real property owned by a decedent; or

(b) The contents of a safe deposit box rented by a decedent from a
state-chartered or federally chartered bank, savings bank, building and loan
association, savings and loan association, or credit union.

(2) After the death of a decedent, a person (a) indebted to the
decedent or (b) having possession of (i) personal property, (ii) an instrument
evidencing a debt, (iii) an obligation, (iv) a chose in action, (v) a 1life
insurance policy, (vi) a bank account, (vii) a certificate of deposit, or
(viii) intangible property, including annuities, fixed income investments,
mutual funds, cash, money market accounts, or stocks, belonging to the
decedent, shall furnish the wvalue of the indebtedness or property on the
date of death and the names of the known or designated beneficiaries of
property described in this subsection to a person who is (A) an heir at
law of the decedent, (B) a devisee of the decedent or a person nominated
as a personal representative in a will of the decedent, or (C) an agent or
attorney authorized in writing by any such person described in subdivision
(A) or (B) of this subdivision, with a copy of such authorization attached to
the affidavit, and who also presents an affidavit containing the information
required by subsection (3) of this section.

(3) An affidavit presented under subsection (2) of this section
shall state:

(a) The name, address, social security number if available, and date
of death of the decedent;

(b) The name and address of the affiant and that the affiant is (i)
an heir at law of the decedent, (ii) a devisee of the decedent or a person
nominated as a personal representative in a will of the decedent, or (iii)
an agent or attorney authorized in writing by any such person described in
subdivision (i) or (ii) of this subdivision;

(c) That the disclosure of the value on the date of death is
necessary to determine whether the decedent’s estate can be administered under
the summary procedures set forth in section 30-24,125, to assist in the
determination of the inheritance tax in an estate that is not subject to
probate, or to assist a conservator or guardian in the preparation of a final
accounting subsequent to the death of the decedent;

(d) That the affiant is answerable and accountable for the
information received to the decedent’s personal representative, if any, or to
any other person having a superior right to the property or indebtedness;

(e) That the affiant swears or affirms that all statements in
the affidavit are true and material and further acknowledges that any false
statement may subject the person to penalties relating to perjury under
section 28-915; and

(f) That no application or petition for the appointment of a
personal representative is pending or has been granted in any jurisdiction.

(4) A person presented with an affidavit under subsection (2) of
this section shall provide the requested information within five business days
after being presented with the affidavit.

(5) A person who acts in good faith reliance on an affidavit
presented under subsection (2) of this section is immune from 1liability for
the disclosure of the requested information.

Sec. 6. Section 8-1403, Reissue Revised Statutes of Nebraska, is
amended to read:

8-1403 For purposes of sections 8-1401 and 8-1402 and section 5 of
this act:

(1) Governmental agency means any agency, department, or commission
of this state or any authorized officer, employee, or agent of such agency,
department, or commission;

(2) Law enforcement agency means an agency or department of this
state or of any political subdivision of this state that obtains, serves,
and enforces arrest warrants or that conducts or engages in prosecutions for
violations of the law; and

(3) Person means any individual, corporation, partnership, limited
liability company, association, joint stock association, trust, unincorporated
organization, and any other legal entity.

Sec. 7. Section 27-803, Reissue Revised Statutes of Nebraska, is
amended to read:

27-803 Subject to the provisions of section 27-403, the following
are not excluded by the hearsay rule, even though the declarant is available
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as a witness:

(1) A statement relating to a startling event or condition made
while the declarant was under the stress of excitement caused by the event or
condition;

(2) A statement of the declarant’s then existing state of mind,
emotion, sensation, or physical condition (such as intent, plan, motive,
design, mental feeling, pain, and bodily health), but not including a
statement of memory or belief to prove the fact remembered or believed
unless it relates to the execution, revocation, identification, or terms of
declarant’s will;

(3) Statements made for purposes of medical diagnosis or treatment
and describing medical history, or past or present symptoms, pain, or
sensations, or the inception or general character of the cause or external
source thereof insofar as reasonably pertinent to diagnosis or treatment;

(4) A memorandum or record concerning a matter about which a witness
once had knowledge but now has insufficient recollection to enable him or her
to testify fully and accurately, shown to have been made or adopted by the
witness when the matter was fresh in his or her memory and to reflect that
knowledge correctly. If admitted, the memorandum or record may be read into
evidence but may not itself be received as an exhibit unless offered by an
adverse party;

(5) (2a) A memorandum, report, record, or data compilation, in any
form, of acts, events, or conditions, other than opinions or diagnoses, made
at or near the time of such acts, events, or conditions, in the course of a
regularly conducted activity, if it was the regular course of such activity
to make such memorandum, report, record, or data compilation at the time of
such act, event, or condition, or within a reasonable time thereafter, as
shown by the testimony of the custodian or other qualified witness wunless
the source of information or method or circumstances of preparation indicate
lack of trustworthiness. The circumstances of the making of such memorandum,
report, record, or data compilation, including lack of personal knowledge by
the entrant or maker, may be shown to affect its weight.+

(b) A memorandum, report, record, or data compilation, in any form,
of acts, events, or conditions, other than opinions or diagnoses, that was
received or acquired in the reqular course of business by an entity from
another entity and has been incorporated into and kept in the regular course
of business of the receiving or acquiring entity; that the receiving or
acquiring entity typically relies upon the accuracy of the contents of the
memorandum, report, record, or data compilation; and that the circumstances
otherwise indicate the trustworthiness of the memorandum, report, record,
or data compilation, as shown by the testimony of the custodian or other
qualified witness. Subdivision (5) (b) of this section shall not apply in any
criminal proceeding;

(6) Evidence that a matter is not included in the memoranda,
reports, records, or data compilations, in any form, kept in accordance with
the provisions of subdivision (5) of this section to prove the nonoccurrence
or nonexistence of the matter, if the matter was of a kind of which
a memorandum, report, record, or data compilation was regularly made and
preserved, unless the sources of information or other circumstances indicate a
lack of trustworthiness;

(7) Upon reasonable notice to the opposing party prior to trial,
records, reports, statements, or data compilations made by a public official
or agency of facts required to be observed and recorded pursuant to a
duty imposed by 1law, unless the sources of information or the method or
circumstances of the investigation are shown by the opposing party to indicate
a lack of trustworthiness;

(8) Records or data compilations, in any form, of births, fetal
deaths, deaths, or marriages, if the report thereof was made to a public
office pursuant to requirements of law;

(9) To prove the absence of a record, report, statement, or data
compilation, in any form, or the nonoccurrence or nonexistence of a matter
of which a record, report, statement, or data compilation, in any form, was
regularly made and preserved by a public office or agency, evidence in the
form of a certification in accordance with section 27-902, or testimony, that
diligent search failed to disclose the record, report, statement, or data
compilation or entry;

(10) Statements of births, marriages, divorces, deaths, legitimacy,
ancestry, relationship by blood or marriage, or other similar facts of
personal or family history, contained in a regularly kept record of a
religious organization;

(11) Statements of fact contained in a certificate that the maker
performed a marriage or other ceremony or administered a sacrament, made by
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a member of the clergy, public official, or other person authorized by the
rules or practices of a religious organization or by law to perform the act
certified, and purporting to have been issued at the time of the act or within
a reasonable time thereafter;

(12) Statements of births, marriages, divorces, deaths, legitimacy,
ancestry, relationship by blood or marriage, or other similar facts of
personal or family history contained in family Bibles, genealogies, charts,
engravings on rings, inscriptions on family portraits, engravings on urns,
crypts, or tombstones or the 1like;

(13) The record of a document purporting to establish or affect
an interest in property, as proof of the content of the original recorded
document and its execution and delivery by each person by whom it purports
to have been executed, if the record is a record of a public office and an
applicable statute authorized the recording of documents of that kind in that
office;

(14) A statement contained in a document purporting to establish
or affect an interest in property if the matter stated was relevant to the
purpose of the document, unless dealings with the property since the document
was made have been inconsistent with the truth of the statement or the purport
of the document;

(15) Statements in a document in existence thirty years or more
whose authenticity is established;

(16) Market quotations, tabulations, lists, directories, or other
published compilations, generally used and relied upon by the public or by
persons in particular occupations;

(17) Statements contained in published treatises, periodicals, or
pamphlets on a subject of history, medicine, or other science or art,
established as a reliable authority by the testimony or admission of the
witness or by other expert testimony or by Jjudicial notice, to the extent
called to the attention of an expert witness upon cross-examination or relied
upon by the expert witness in direct examination. If admitted, the statements
may be read into evidence but may not be received as exhibits;

(18) Reputation among members of his or her family by blood,
adoption, or marriage, or among his or her associates, or in the community,
concerning a person’s birth, adoption, marriage, divorce, death, legitimacy,
relationship by blood, adoption, or marriage, ancestry, or other similar fact
of his or her personal or family history;

(19) Reputation in a community, arising before the controversy, as
to boundaries of or customs affecting lands in the community, and reputation
as to events of general history important to the community or state or nation
in which located;

(20) Reputation of a person’s character among his or her associates
or in the community;

(21) Evidence of a final judgment, entered after a trial or upon a
plea of guilty (but not upon a plea of nolo contendere), adjudging a person
guilty of a crime punishable by death or imprisonment in excess of one year,
to prove any fact essential to sustain the judgment, but not including, when
offered by the government in a criminal prosecution for purposes other than
impeachment, judgments against a person other than the accused. The pendency
of an appeal may be shown but does not affect admissibility;

(22) Judgments as proof of matters of personal, family, or general
history, or boundaries, essential to the Jjudgment, if the same would be
provable by evidence of reputation; and

(23) A statement not specifically covered by any of the foregoing
exceptions but having equivalent circumstantial guarantees of trustworthiness,
if the court determines that (a) the statement is offered as evidence of a
material fact, (b) the statement is more probative on the point for which it
is offered than any other evidence which the proponent can procure through
reasonable efforts, and (c) the general purposes of these rules and the
interests of justice will best be served by admission of the statement into
evidence. A statement may not be admitted under this exception unless the
proponent of it makes known to the adverse party, sufficiently in advance of
the trial or hearing to provide the adverse party with a fair opportunity
to prepare to meet it, his or her intention to offer the statement and the
particulars of it, including the name and address of the declarant.

Sec. 8. Section 30-2201, Revised Statutes Cumulative Supplement,
2012, is amended to read:

30-2201 Sections 30-2201 to 30-2902, 30-3901 to 30-3923, and 30-4001
to 30-4045 and section 9 of this act shall be known and may be cited as the
Nebraska Probate Code.

Sec. 9. (1) For purposes of this section:

(a) Custodian means a bank, savings and loan association, credit
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union, or other institution acting as a lessor of a safe deposit box; and

(b) Representative of a custodian means an authorized officer or
employee of a custodian.

(2) (a) If a decedent at the time of his or her death was a sole or
last surviving joint lessee of a safe deposit box, the custodian shall, prior
to notice that a personal representative or special administrator has been
appointed for such decedent’s estate, allow access to the safe deposit box
to determine whether the safe deposit box contains an instrument that appears
to be an original will of the decedent, a deed to a burial plot, or burial
instructions. The following persons may have such access:

(i) A person who presents an affidavit described in subsection (4)
of this section that affiant reasonably believes that he or she is either (34)
an heir at law of the decedent, (B) a devisee of the decedent or a person
nominated as a personal representative as shown in a photocopy of a will
which is attached to such affidavit, or (C) the agent or attorney specifically
authorized in writing by a person described in subdivision (2) (a) (i) (A) or (B)
of this section; or

(ii) A person who, under the terms of the safe deposit box lease or
a power of attorney at the time of the decedent’s death, was legally permitted
to enter the safe deposit box, unless otherwise provided by the lease or the
power of attorney.

(b) If a person described in subdivision (2)(a) of this section
desires access to a safe deposit box but does not possess a key to the
box, the custodian may open the safe deposit box by any means necessary at
the person’s request and expense or the custodian may require the person to
obtain a court order for the custodian to open the safe deposit box at the
requesting person’s expense. The custodian shall retain, in a secure location
at such person’s expense, the contents of the box other than a purported
will, deed to a burial plot, and burial instructions. A custodian shall
deliver a purported will as described in subdivision (5) (b) of this section.
A person described in subdivision (2) (a) (i) of this section may remove a deed
to a burial plot and burial instructions that are not part of a purported
will pursuant to subdivision (5) (d) of this section, and the custodian shall
not prevent the removal. Expenses incurred by a custodian or by the person
seeking the documents pursuant to this section shall be considered an estate
administration expense.

(3) A representative of the custodian shall be present during the
entry of a safe deposit box pursuant to this section.

(4) The affidavit referred to in subdivision (2) (a) (i) of this
section shall state:

(a) That the sole or last surviving lessor of a safe deposit box has
died and the date of his or her death, and a copy of the death certificate
shall be attached;

(b) If the person submitting the affidavit is an attorney or agent
of the affiant, that such appointment is for the purpose of accompanying the
opening of the safe deposit box. In lieu of this statement, the appointment
shall accompany the affidavit; and

(c) That the affiant:

(i) (A) Is an heir at law of the deceased lessor and a description of
such person’s relationship to the deceased lessor;

(B) Is reasonably thought to be a devisee of the decedent based
on the provisions of a will, a photocopy of which is submitted with the
affidavit; or

(C) Is reasonably thought to be nominated as personal representative
pursuant to the terms of a will, a photocopy of which is submitted with the
affidavit;

(ii) Swears or affirms that all statements in the affidavit are true
and material and further acknowledges that any false statement may subject the
person to penalties relating to perjury under section 28-915; and

(iii) Has no knowledge of an application or ©petition for
the appointment of a personal representative pending or granted in any
jurisdiction.

(5) (a) If an instrument purporting to be a will is found in a safe
deposit box as the result of an entry pursuant to subsection (2) of this
section, the representative of the custodian shall remove the purported will.

(b) The custodian shall mail the purported will by registered or
certified mail or deliver the purported will in person to the clerk of the
county court of the county in which the decedent was a resident. If the
custodian is unable to determine the county of residence of the decedent, the
custodian shall mail the purported will by registered or certified mail or
deliver the purported will in person to the office of the clerk of the county
court of the county in which the safe deposit box is located.
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(c) At the request of the person or persons authorized to have
access to the safe deposit box under subsection (2) of this section, the
representative of the custodian shall copy each purported will of the
decedent, at the expense of the requesting person, and shall deliver the copy
of each purported will to the person, or if directed by the person, to the
person’s agent or attorney. In copying any purported will, the representative
of the custodian shall not remove any staples or other fastening devices or
disassemble the purported will in any way.

(d) If the safe deposit box contains a deed to a burial plot or
burial instructions that are not a part of a purported will, the person or
persons authorized to have access to the safe deposit box under subsection
(2) of this section may remove these instruments or request that the
representative of the custodian copy the deed to the burial plot or burial
instructions at the expense of the requesting person.

(6) This section does not 1limit the right of a personal
representative or a special administrator for the decedent, or a successor of
the decedent pursuant to section 30-24,125, to have access to the safe deposit
box as otherwise provided by law.

(7) Unless 1limited by the safe deposit box lease, a surviving
co-lessee of the safe deposit box may continue to enter the safe deposit box
notwithstanding the death of the decedent.

(8) A custodian shall not be liable to a person for an action taken
pursuant to this section or for a failure to act in accordance with the
requirements of this section unless the action or failure to act is shown to
have resulted from the custodian’s bad faith, gross negligence, or intentional
misconduct.

Sec. 10. Section 76-238.01, Reissue Revised Statutes of Nebraska, is
amended to read:

76-238.01 (1) Any interest in real property capable of being
transferred may be mortgaged to secure (a) existing debts or obligations, +e
secure (b) debts or obligations created simultaneously with the execution of
the mortgage, to seecure (c) future advances necessary to protect the security,
and to secure even though such future advances cause the total indebtedness to
exceed the maximum amount stated in the mortgage, or (d) any future advances
to be made at the option of the parties in any amount unless, except as
otherwise provided under subsection (2) or (3) of this section, a maximum
amount of total indebtedness to be secured is stated in the mortgage. At no
time shall the secured principal future advances, not including sums advanced
to protect the security, exceed a total amount or percentage of a total amount
stated in the mortgage. If the mortgage authorizes advances by a percentage
of the mortgage amount, such advances shall not exceed +that authorized
percentage. All such debts, obligations, and future advances shall, from the
time the mortgage is filed for record as provided by law, be secured by
such mortgage equally with and have the same priority over the rights of all
persons who subsequent to the recording of such mortgage acquire any rights in
or liens upon the mortgaged real estate as the debts and obligations secured
thereby at the time of the filing of the mortgage for record, except that (a)
the mortgagor or his or her successor in title is hereby authorized to file
for record, and the same shall be recorded, a notice limiting the amount of
optional future advances secured by such mortgage to not less than the amount
advanced actually at the time of such filing, and a copy of such filing shall
be filed with the mortgagee, and (b) if any optional future advance shall be
made by the mortgagee to the mortgagor or his or her successor in title after
written notice of any mortgage, lien, or claim against such real property, or
after written notice of labor commenced or material furnished or contracted
to be commenced or furnished on such real property which is junior to such
mortgage, then the amount of such advance shall be 3junior to such mortgage,
lien, or claim, including a claim for materials delivered or labor performed
which is wultimately filed as a construction lien and of which such written
notice was given.

(2) Future advances necessary to protect the security shall include,
but not be limited to, advances for payment of real property taxes, special
assessments, prior liens, hazard insurance premiums, maintenance charges
imposed under a condominium declaration or other covenant, and costs of
repair, maintenance, or improvements. Future advances necessary to protect
the security are secured by the mortgage and have the priority specified in
subsection (3) of this section.

(3) (a) Except as provided in subdivision (b) of this subsection, all
items identified in subsection (1) of this section are equally secured by the
mortgage from the time of filing the mortgage as provided by law and have the
same priority as the mortgage over the rights of all other persons who acquire
any rights in or liens upon the mortgaged real property subsequent to the time
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the mortgage was filed.

(b) (i) The mortgagor or his or her successor in title may limit the
amount of optional future advances secured by the mortgage under subdivision
(1) (d) of this section by filing a notice for record in the office of the
register of deeds of each county in which the mortgaged real property or some
part thereof is situated. A copy of such notice shall be sent by certified
mail to the mortgagee at the address of the mortgagee set forth in the
mortgage or, if the mortgage has been assigned, to the address of the most
recent assignee reflected in a recorded assignment of the mortgage. The amount
of such secured optional future advances shall be limited to not less than
the amount actually advanced at the time of receipt of such notice by the
mortgagee.

(ii) If any optional future advance is made by the mortgagee to the
mortgagor or his or her successor in title after receiving written notice of
the filing for record of any trust deed, mortgage, lien, or claim against such
mortgaged real property, then the amount of such optional future advance shall
be junior to such trust deed, mortgage, lien, or claim. The notice under this
subdivision shall be sent by certified mail to the mortgagee at the address of
the mortgagee set forth in the mortgage or, if the mortgage has been assigned,
to the address of the most recent assignee reflected in a recorded assignment
of the mortgage.

(iii) Subdivisions (b) (i) and (ii) of this subsection shall not
limit or determine the priority of optional future advances as against
construction liens governed by section 52-139.

42) (4) The reduction to zero or elimination of the debt evidenced
by the instruments authorized in this section shall not invalidate the
operation of this section as to any future advances unless a notice or release
to the contrary is filed for record as provided by law.

Sec. 11. Section 76-1002, Revised Statutes Cumulative Supplement,
2012, is amended to read:

76-1002 (1) Transfers in trust of real property may be made to
secure (a) existing debts or obligations, (b) debts or obligations created
simultaneously with the execution of the trust deed, ({b) (c) future advances
necessary to protect the security, H{e) even though such future advances cause
the total indebtedness to exceed the maximum amount stated in the trust deed,
(d) any future advances to be made at the option of the parties;+ in any
amount unless, except as otherwise provided under subsection (2) or (3) of
this section, a maximum amount of total indebtedness to be secured is stated
in the trust deed, or {d) (e) the performance of an obligation of any other
person named in the trust deed to a beneficiary.

(2) Future advances necessary to protect the security shall include,
but not be limited to, advances for payment of real property taxes, special
assessments, prior liens, hazard insurance premiums, maintenance charges
imposed under a condominium declaration or other covenant, and costs of
repair, maintenance, or improvements. Future advances necessary to protect the
security are secured by the trust deed and shall have the priority specified
in subsection (3) of this section.

(3) (a) Except as provided in subdivision (b) of this subsection, all
items identified in subsection (1) of this section are equally secured by the
trust deed from the time of filing the trust deed as provided by law and have
the same priority as the trust deed over the rights of all other persons who
acquire any rights in or liens upon the trust property subsequent to the time
the trust deed was filed.

(b) (i) The trustor or his or her successor in title may limit the
amount of optional future advances secured by the trust deed under subdivision
) +€e) (1) (d) of this section by filing a notice for record in the office
of the register of deeds of each county in which the trust property or some
part thereof is situated. A copy of such notice shall be sent by certified
mail to the beneficiary at the address of the beneficiary set forth in the
trust deed or, if the trust deed has been assigned, to the address of the
most recent assignee reflected in a recorded assignment of the trust deed. The
amount of such secured optional future advances shall be limited to not less
than the amount actually advanced at the time of receipt of such notice by the
beneficiary.

(ii) If any optional future advance is made by the beneficiary to
the trustor or his or her successor in title after receiving written notice
of the filing for record of any trust deed, mortgage, lien, or claim against
such trust property, then the amount of such optional future advance shall be
junior to such trust deed, mortgage, lien, or claim. The notice wunder this
subdivision shall be sent by certified mail to the beneficiary at the address
of the beneficiary set forth in the trust deed or, if the trust deed has been
assigned, to the address of the most recent assignee reflected in a recorded
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assignment of the trust deed.

(iii) Subdivisions (b) (i) and (ii) of this subsection shall not
limit or determine the priority of optional future advances as against
construction liens governed by section 52-139.

(4) The reduction to zero or elimination of the obligation evidenced
by any of the transfers in trust authorized by this section shall not
invalidate the operation of this section as to any future advances unless a
notice or release to the contrary is filed for record as provided by law. All
right, title, interest, and claim in and to the trust property acquired by
the trustor or his or her successors in interest subsequent to the execution
of the trust deed shall inure to the trustee as security for the obligation
or obligations for which the trust property is conveyed in like manner as if
acquired before execution of the trust deed.

Sec. 12. The Revisor of Statutes shall assign section 9 of this act
within Chapter 30, article 24, part 1.

Sec. 13. Original sections 8-162.02, 8-1401, 8-1402, 8-1403, 27-803,
and 76-238.01, Reissue Revised Statutes of Nebraska, and sections 30-2201 and
76-1002, Revised Statutes Cumulative Supplement, 2012, are repealed.




ATTACHMENT G

Brief for the American Bankers Association as Amicus Curiae, Easthampton Savings Bank,
et al v. City of Springfield, Massachusetts Supreme Judicial Court, Case No. SJC-11612,
Filed April 16, 2014.



COMMONWEALTH OF MASSACHUSETTS SUPREME JUDICIAL COURT

No. SJC-11612

EASTHAMPTON SAVINGS BANK, ET AL.,
V.

CITY OF SPRINGFIELD,

On an Amicus Filings Request of the Supreme Judicial Court for Certified Questions from the
United States Court of Appeals for the First Circuit

BRIEF OF AMERICAN BANKERS ASSOCIATION, INC, AS AMICUS CURIAE

- Robert G. Rowe, 111 (BBO# 431740)
Counsel of Record
American Bankers Association
1120 Connecticut Ave NW
Washington, DC 20036
Tel. (202) 663-5029
Fax (202) 828-5052

Counsel for Amicus Curiae

Dated: April 16,2014



TABLE OF CONTENTS

Page
TABLE OF AUTHORITIES ..........cooiiininniniesieenisnsieissseesassssssssssssrnssessenasssas ii
ISSUES DISCUSSED ...ttt era b csnsssss ensasnsbassssss st sarssanssassassnesssasss 1
INTEREST OF THE AMICUS CURIAE ..........umiicoiissnsssosesssss ssmsnssssssmsses 1
STATEMENT OF THE CASE.........ccco.u. v SO veesarenenee 2
ARGUMENT .......ooniirimcntainsiernissssirnaisssis s bsbsses sssnests s maserss sensrsas et st smss s onasstssssanshesssnssass srses 3

I. The Ordinances Conflict with Massachusetts’ Comprehensive Foreclosure
Regulations.................ooiiimiiiii 3

II. The City’s Enactment of the Ordinances Creates a Conflicting Intrastate
Matrix of Foreclosure Laws which Are Preempted at the State



TABLE OF AUTHORITIES

CASES PAGE(S)

Bloom v. City of Worcester,
363 MasS. 136 (1973) vreccvirramirancnisrnieamesssnsscsssssnssessinssessspssesssssmsssisssansesssssanssssesisssmsssassnsassdy 9

Boston Gas Co. v. City of Somerville,
420 MBSS. TOZ (1995) cuvmeetrreeemrrrerreneresensessessmssnssessssssssasssssstssessssssassassasssnssssass sussenmesassassusroneassd

St. George Greek Orthodox Cathedral v. Fire Dep’t of Springfield,
462 Mass. 120 (2012) c..neevrerrreerrcrnercrencseensvmeeseemsestssssssssstssessrssasessassesnesesssnassasesessssnrsses 3y 3

Town of Dartmouth v. Greater New Bedford Reg’] Vocational Technical High Sch. Dist
461 Ma5S. 366 (2012) c....ooveieriinrsairrreessesnsstss e nresssssseiaesssessessssssessssassessnssssersssssessensssssnsnsacssvensanesd

Wendell v, Att’y Gen.,
394 Mas8. 518 (1985) ciiivrircriiivinirieenresieneestesnnesesseesrrmsnsssranessess snnsssnsssossnssnsssnesssssnssssssssssnsnserssssed

STATUTES

Mass. Gen. Laws Ch. 40, § 1.ttt sscsissessssressssssssessasensssassnssenssessranenseneed
Mass. Gen. Laws ch. 43B, § 13 ...t ressessscssness s essnssssssssssssasssnsssesnsd
Mass, Gen. Laws Ch. 167, §1A .........ocvrvecirecrnernrcsssecnnsssesessaesensssssssnsesstssssesesnsnssesessssseseassd
Mass, Gen. Laws ch. 244 .........iiicriecreencansnismrnnnssssssssnsssesssssssressissees sersssnsssnsesssoenslly 3
Mass. Gen. Laws ch. 244, § 14A.........covvviemeeneiceenenn, Chesinesen s etastrrenesasasssnssnsesneranserrassanessld
OTHER AUTHORITIES

T2 CF.R. § 1002 ...iitiscisnrcnsetsannenscssassnsensssessnrassssssesseenns tisrsrrreanssvesssannsartas sessenreses

1I2CFR. §1024........ccvrueeunn... stvsseanemsssisaesssanesenssssnanas S P PSPPI .
T2 FR G 1026ttt estsssnssssnsssisessssrssssassssssesessssesnsmasssssseesessssessseseessesd

Chula Vista, Cal., Mun. Code ch. 15, § 15.60...........cceoreeremeererrerrrernnn
Mass. Div. of Banks, Mission Gnd GOQIS ............oevereeeeeeeereercenreeeeeecenesoss oo eoossssseees e 3
Oakland, Cal., Mun. Code ch. 8.54.........ccoevveeeeeeeerenessvsrsssnn

Oakland Park, Fla., Code ch. 8, art. VI, § 8-125 ...eovvreerrererrnnnn,

ii




Springﬁeld,Mass.,Codech.182. ....... coreerernennee e seassssssseassssassinssanensssessssanraensssasene |y 2

Springfield, Mass., Code ch. 2851, 2

iii




ISSUE DISCUSSED
Does the City of Springfield’s municipal ordinances Chapter 285, Article II, “Vacant or

Foreclosing Residential Property” or Chapter 182, Article I, “Mediation of Foreclosures of
Owner-Occupied Residential Properties” add an extra layer of local regulation for banks that is
preempted by Massachusetts state law?

INTEREST OF AMICUS CURIAE

The American Bankers Association (“ABA”) is the principal national trade association of
the banking industry in the United States. It represents banks and holding companies of all sizes
in each of the fifty states and the District of Columbia, including community, regional, and
money center banks. ABA also represents savings associations, trust companies, and savings
banks. ABA members hold an overwhelming majority—approximately 95%—of the domestic
assets of the U.S. banking industry.

ABA frequently appears in litigation, either as a party or amicus curiae, in order to
protect and promote the interests of the banking industry and its members. ABA members are
already subject to the numerous and varied state foreclosure laws throughout the United States.
Local foreclosure regulations, such as the proposed Springfield ordinances, would further
complicate the foreclosure regulatory Aframework under which banks must operate.

STATEMENT OF THE CASE

This appeal involves several municipal ordinances passed by the City of Springfield
(“City”) in 2011. Chapter 285 of Article II of the City’s ordinances, “Vacant or Foreclosing
Residential Property” ( “Foreclosure Ordinance”) requires any owner of a foreclosing property to
remove hazardous materials, provide twenty-four-hour security personnel, post *“No
Trespassing” signs, maintain the property free of debris and overgrowth, drain all plumbing, and

i



ensure that it is up to the state sanitary and building codes. § 285-10(A)(3)«(8). The Foreclosure
Ordinance defines the “owner” of the foreclosing property as one who “has legal title to any real
property,” but it then obfuscates the mortgagor-mortgagee relationship by making the mortgagee
the owner. Id. § 285-9. The mortgagee is also required to post a cash bond of at least $10,000 to
the City Commissioner to secure maintenance of the property and for City inspection costs. Id. §
285-10(A)(11). Violators may be fined $300 per day. Id. § 285-17.

The City also passed Chapter 182 of Article I, “Mediation of Foreclosures of Owner-
Occupied Residential Properties” (“Mediation Ordinance”). This ordinance requires all
mortgage foreclosures of residential properties that are owner occupied “to go through a City-
approved mediation program as set out in this article, and obtain a certificate verifying the
mortgagee’s good faith participation in foreclosure mediation.” Id. § 182-3. The mandatory
mediation consists of the mortgagor, the mortgagee, and “City-approved mediation program
managers and mediators . . . .” Id. § 182-4. The mortgagee must pay at least 85% of the
mediation registration fee. Id. § 182-9.

On December 8, 2011, six local banks (“Banks™) filed a Complaint for Declaratory
Judgment and Equitable Relief against the City in Hampden County Superior Court seeking a
declaratory judgment that state law preempted the two ordinances, that the ordinances violated
the Contracts Clause under the U.S. Constitution, and/or the mandatory bond constituted an
illegal tax. The City removed the case to the United States District Court, District of
Massachusetts and on July 3, 2012, the District Court entered a judgment in the City’s favor.

The Banks subsequently appealed that judgment to United States Court of Appeals for the First



Circuit, which then certified two questions on the issues to the Massachusetts Supreme Judicial
Court.!
ARGUME

I. The Ordinances Conflict with Massachusetts’ Comprehensive Foreclosure
Regulations.

The Legislature signals its intent to wholly occupy the field and prevent inconsistent local
ordinances by comprehensively passing legislation and delegating its authority to a state agency
or board, as it has done here with foreclosure regulation. Town of Dartmouth v. Greater New

Bedford Reg’l Vocational Technical High Sch. Dist., 461 Mass. 366, 375 (2012); Bloom v. City
of Worcester, 363 Mass. 136, 155 (1973); see also St. George Greek Orthodox Cathedral v. Fire

Dep’t of Springfield, 462 Mass. 120, 128 n.13 (2012) (noting that “[tlhe sheer
comprehensiveness of the code itself demonstrates the Legislature’s intention to foreclose
inconsistent Jocal enactments.”).

In Massachusetts, the Legislature has clearly enacted foreclosure statutes for the purpose
of having a consistent, statewide standard for the foreclosure process. In Mass. Gen. Laws, ch,
167, § 1A “Supervision of Banks,” the Legislature delegated financial regulatory authority to the
Commissioner of the Massachusetts Division of Banks (“DOB”). Even the DOB’s mission, as
stated on its website, reiterates its authority over the entire Commonwealth; “To ensure a sound,
competitive, and accessible financial services environment throughout the Commonwealth.”
Mass. Div. of Banks, Mission and Goals,

http://www.mass.gov/ocabr/utility/division-of-banks-mission-and-goals.html (emphasis added).

! The ABA will only comment on the first question certified by the First Circuit regarding the Foreclosure and
Mediation Ordinances being preempted by Massachusetts state law,

3
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Here, the City is not entering an area of regulation that the Legislature has never explored
at the state level. The Legislature has delegated regulatory authority over financial services to
the DOB and created an elaborate and extensive statutory structure for foreclosures when it
enacted Mass. Gen. Laws ch. 244 “Foreclosure and Redemption of Mortgages.” This expansive
statute, with over 40 sections, details the procedures for foreclosures, requires explicitly that the
Commissioner of the DOB both maintain a foreclosure database and make an annual report
tracking mortgage foreclosure developments throughout Massachusetts. Mass. Gen. Laws ch.
244, § 14A. Such supervision by the DOB of foreclosures statewide demonstrates that the
Legislature did not intend for cities and towns to add to the complexity of regulations for
mortgagees.

While the City’s Foreclosure Ordinance seeks to impose the added responsibility of
making a bank the owner of a foreclosing property, the Mediation Ordinance requires a bank to
pay at least 85% of the mandatory mediation fee. These additional responsibilities unduly
burden banks with significant compliance costs that were never required by the Legislature. The
ordinance significantly alters the mortgagor-mortgagee relationship by converting banks into
property managers that must also foreclose on the property. This may confuse homeowners and
banks, resulting in the disruption of local housing markets.

II. The City’s Enactment of the Ordinances Creates a Conflicting Intrastate Matrix
of Foreclosure Laws which Are Preempted at the State Level.

Foreclosure regulation should remain a matter of state law and applicable federal
regulations. See 12 C.F.R. §§ 1002, 1024, 1026. When municipalities insert themselves into this
regulatory framework, both state chartered and national banks will devote more resources to

complying with the confusing patchwork of additional regulations of each town.



In Massachusetts, the powers delegated to cities and towns, except those expressly given
by the Commonwealth, “are granted to them by their charters or by general or special law . . ..”
Id. Mass. Gen. Laws ch. 40, § 1. However, the Home Rule Procedures Act states that the power
to enact ordinances cannot be inconsistent with the laws of the Legislature:

“Any city or town may, by the adoption, amendment or repeal of local ordinances

or by-laws, exercise any power or function which the general court has power to

confer upon it, which is not inconsistent with the constitution or laws enacted by

the general court in conformity with powers reserved to the general court . . . .”

Id. Mass. Gen. Laws ch. 43B, § 13.

When the Legislature’s intent is clear, a state law preempts a local ordinance. Bloom v.
Worcester, 363 Mass 136, 155 (1973). Legislative intent can either be express or inferred. St.
George Greek Orthodox Cathedral v. Fire Dep’t of Springfield, 462 Mass. 120, 126 (2012).

State laws also preempt local actions by inference where the purpose of the Jegislation is

frustrated by a local ordinance. Wendell v. Att’y Gen., 394 Mass. 518, 524 (1985). In some

circumstances, it can be inferred that the Legislature intended to preempt the field by passing
such comprehensive legislation that any local enactment wouid frustrate the statute’s purpose.
Boston Gas Co. v. City of Somerville, 420 Mass. 702, 704 (1995); Wendell, 394 Mass. at 527
28.

Here, the City exceeded its authority and is frustrating the purpose of the foreclosure
statutes and the authority of the DOB. The Legislature has given no express authority to the City
to act as a regulator of mortgage foreclosures, and the City has failed to cite any mandate in its
charter granting it these regulatory powers. See Mass. Gen. Laws ch. 43B, § 13. Therefore, the
Foreclosure and Mediation Ordinances, adds an unnecessary layer of banking regulation that

conflicts with state law.



If the City’s ordinances are allowed to stand, cities and towns throughout the country
may propose similar ordinances that unduly burden banks. Two municipalities in California and
one in Florida have already enacted similar ordinances that make foreclosures more cumbersome
to banks. See Chula Vista, Cal., Mun. Code ch. 15, § 15.60; Oakland, Cal., Mun. Code ch. 8.54;
Oakland Park, Fla., Code ch. 8, art. VII, § 8-125. The resources that federal and state regulators
have at their disposal place them in the best informed position to balance the interests of lenders
and borrowers and administer comprehensive and uniform foreclosure regulations.

CONCLUSION

The Legislature promulgated the foreclosure statutes with the intent of overseeing the
entire Commonwealth, Allowing the City’s Foreclosure and Mediation Ordinances to stand
would contradict the Legislature’s intent and be unduly burdensome to banks. It would be
detrimental to banking if cities and towns are permitted to circumvent preemption and write their
own foreclosure regulations. Therefore, the ABA respectfully requests that the Court inform the
First Circuit that Massachusetts law preempts the City’s Foreclosure and Mediation Ordinances

and that they are invalid ab initio.

2 All three municipalities have similar ordinances which impose registration fees, maintenance costs, and security
costs upon mortgagees for a foreclosing real property, in addition to fines for violators.
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IDENTITY AND INTEREST OF AMICUS CURIAE!

The Massachusetts Bankers Association, Inc. (the “MBA”) is a banking
trade group that represents over 180 banking institutions throughout the
Commonwealth, including commercial, savings, and cooperative banks, savings
and loan institutions, and trust companies. Its members extend consumer credit in
the form of home mortgage loans, automobile credit, and consumer loans.

The MBA was founded in 1905 to promote the general welfare and
usefulness of banks and banking institutions; to secure uniformity of action; and to
encourage the proper consideration of questions regarding the financial and
commercial usages, customs and laws that affect banking. Believing that an
educated customer is a better customer, the MBA and its member banks seek to
advise and inform customers on how best to manage their financial affairs.

The MBA appears from time to time as amicus curiae in litigation involving
issues of importance to its members. Many of its member banks or their affiliates
have extended home loans to customers in the City of Springfield (the “City”) and
therefore will be subject to the ordinances at issue (the “Ordinances”) in this case.
In addition, at least four other cities in Massachusetts have recently passed or are

actively considering foreclosure-related ordinances that are in some respects

 No party’s counsel authored this brief in whole or in part, and no party, counsel
to a party, or any other person other than the Amicus and its members contributed
money that was intended to fund preparing or submitting the brief.
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similar to the Springfield Ordinances, and those ordinances also affect the MBA’s
members. Accordingly, the Court’s resolution of this appeal will have a significant
effect on the MBA’s members.

All parties have consented to the filing of this brief.

STATEMENT

This appeal involves two municipal ordinances passed by the City in 2011
that regulate mortgage foreclosures in a fashion that adds to, and conflicts with,
Massachusetts’ comprehensive, pre-existing statutory provisions in this area. The
plaintiff banks assert that the Ordinances are preempted by state law and otherwise
are unconstitutional and invalid. The City advised the District Court that it “does
12

not expect to implement the subject Ordinances until this litigation is resolved.

A. The Ordinances At Issue.

Article 11 of Chapter 285 of the City of Springfield’s Ordinances (enacted as
chapter 7.50°, “Regulating the Maintenance of Vacant and/or Foreclosing
Residential Properties and Foreclosures of Owner Occupied Residential
Properties”) (the “Foreclosure Ordinance”), dramatically alters the relationship

among lenders, property owners, and the government. Whereas property owners

2 Affidavit of Geraldine McCafferty 8, D. Mass., Civ. Action No. 11-30280, Dkt.
No. 21-2 (accompanying the City’s Opposition to Plaintiffs’ Motion for Judgment
on the Pleadings). Id. ¥ 1.

s As Appellants do, the MBA refers to the Ordinances as they appear in
Springfield’s municipal code. See Appellants’ Addendum at 29-34.

2
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have always been understood as having responsibility for maintaining and securing
their property, the Foreclosure Ordinance shifts much of that responsibility — and
its attendant financial and practical burdens — onto mortgagees prior to foreclosure,
by defining the lender as an “owner” of a property once the foreclosure process
begins. As the District Court noted, lenders that initiate the foreclosure process but
are not in possession of the property are now charged with:

maintaining the property in accordance with all relevant state

and local laws, removing hazardous material from the property,

posting no-trespassing signs, securing all windows and doors,

ensuring that the property is free from overflow trash, debris,

and pools of stagnant water, and maintaining liability insurance
on the property.

Appellants’ Addendum at 3-4 (referring to § 285-10(A)(3)-(6), (8)). The lender
must also give the City’s Building Commissioner notice of all properties that
become subject to the statute, provide “twenty-four (24) hour on-site security” in
some instances, ensure that the structures are maintained in a structurally sound
condition, drain all plumbing water and turn off electricity in vacant houses, and
provide to the Commissioner and post on the property the name of an emergency
contact. See § 285-10(A)(1), (4), (6)-(7), (9).

These requirements are imposed regardless of the condition of the property
when the lender becomes responsible for upkeep, and they apply to lenders

regardless of whether they are in possession of or have any legal right to enter on
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the property at issue. Criminal penalties of $300.00 a day are provided for
noncompliance. See id. § 285-17.

Under the Foreclosure Ordinance, the lender is also liable to the City for any
costs incurred by the City for securing such property, removing rubbish and
overgrowth, or abating stagnant pools of water. See id. § 285-13. The statute
requires the lender to post a cash bond of at least $10,000 for each property in
foreclosure, “a portion” of which “shall be retained by the city as an administrative
fee to fund an account for expenses incurred in inspecting, securing, and marking
said building and other such buildings that are not in compliance with this
Section.” Id. § 285-10(A)(11).

Chapter 182 of the City of Springfield’s Ordinances (enacted as chapter
7.60, “Facilitating Mediation of Mortgage Foreclosures of Owner Occupied
Residential Properties™) (the “Mediation Ordinance”), requires mediation before
foreclosure for most 1-4 family residential properties. The mediation is to be
conducted “by a city-approved mediation program,” part of which involves “a city-
approved loan counselor” supplied to the borrower. See §§ 182-3, 182-8. The
parties are required during the mediation to make a “good faith effort to negotiate
and agree upon a commercially reasonable alternative to foreclosure.” See id. §

182-7. If the process is unsuccessful, a City-appointed “Mediation Program
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Manager” is directed to issue a certificate certifying to the parties’ good faith
inability to agree to renegotiate the terms of the loan. See id. § 182-8(F).

The City will charge the parties a “mediation registration fee” for “the
services attendant to administering the mediation program,” presumably including
the costs of the Mediation Program Manager and the borrower’s loan counselor;
the lender will bear at least 85% of the fee. See id. § 182-9. The lender’s (but not
the borrower’s) failure to comply with any provision of the Mediation Ordinance is
punishable by a fine of $300 for every day until the end of the right to cure period.

See id. § 182-10.*

* The City said below that the Ordinances were passed in response to “the
foreclosure crisis which has plagued our country’s economy,” and noted that “the
foreclosure crisis has had negative consequences” for the City and for the health
and education of children in families facing foreclosure. Defendant City of
Springfield’s Memorandum Of Law In Reply And Opposition to Plaintiffs’ Motion
For Judgment On The Pleadings, etc., at 3, D. Mass. Civ. Action No. 11-30280,
Dkt. No. 21-1 (“City’s Memorandum”). The implicit suggestion that banks and
other mortgage lenders are at fault for having caused a “foreclosure crisis” does not
grasp that foreclosure proceedings are a last resort for lenders, which typically
incur significant losses in connection with a foreclosure. See Congressional
Budget Office, Policy Options for the Housing and Financial Markets, at 17 (April
2008) (“Estimates of the losses [to mortgage lenders] when a house is repossessed
range from 30 percent to 60 percent of the value of the loan.”); Community Affairs
Department, Office of the Comptroller of the Currency, Foreclosure Prevention:
Improving Contact with Borrowers, Community Developments, at 3 (June 2007)
(“General estimates of losses to lenders on a foreclosure range from 20 to 60 cents
on the dollar.”); Karen M. Pence, Board of Governors of the Federal Reserve
System, Foreclosing on Opportunity: State Laws and Mortgage Credit, at 1 (May
13, 2003) (lenders lose from “30 percent to 60 percent of outstanding loan
balances”).
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These two Ordinances (and others in other municipalities) have been enacted
against the backdrop of comprehensive foreclosure laws and regulations already
imposed by the Commonwealth.,

B.  Massachusetts Has a Comprehensive Regulatory Scheme
Governing Lending and Foreclosures.

Massachusetts currently has an extensive statutory structure in place for the
regulation of virtually all operations of banks and other entities that engage in
residential mortgage lending activities in the Commonwealth.> Of particular
relevance to this case, Mass. Gen. Laws ch. 244, “Foreclosure and Redemption of
Mortgages,” contains over 40 separate sections governing the foreclosure process
itself. Those provisions define three forms of foreclosure (by entry, by power of
sale, and by judicial action), establish the different procedures by which each is
accomplished, provide for the mortgagor’s right of redemption, require the

Massachusetts Division of Banks (the “DOB”) to maintain a foreclosure database,

> See, e.g., Mass. Gen. Laws, ch. 140D (Consumer Credit Cost Disclosure); ch.
167 (Supervision of Banks); ch. 167E (Mortgages and Loans); ch. 170 (Co-
operative Banks); ch. 171 (Credit Unions); ch. 172 (Trust Companies); ch. 172A
(Banking Companies); ch. 183 (Alienation of Land); ch. 183A (Condominiums);
ch. 183C (Predatory Home Practices); ch. 184 (General Provisions Relative to Real
Property); ch. 186A (Tenant Protections in Foreclosed Properties); ch. 188
(Homesteads); ch. 236 (Levy of Executions on Land); ch. 239 (Summary Process
for Possession of Land); ch. 240 (Proceedings for Settlement of Title to Land); ch.
244 (Foreclosure and Redemption of Mortgages); ch. 246 (Trustee Process); ch.
254 (Liens on Buildings and Land); ch. 255E (Licensing of Certain Mortgage
Lenders and Brokers); ch. 255F (Licensing of Mortgage Loan Originators).

6
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provide for an accounting, establish a limitations period, and address costs, venue,
interest, necessary parties, and many other subjects.

In addition to these comprehensive statutes, foreclosures and foreclosure
avoidance have been the subject of close attention in recent years from both the
General Court (hereinafter, “the Legislature”) and the DOB. The DOB wields
significant authority to implement bank and consumer protection legislation by
appropriate regulation, see, e.g., Mass. Gen. Laws ch. 167 § 1A; Mass. Gen. Laws
ch. 255E § 2, and to use its supervision and regulatory powers to “ensure|[]
consumer protection while promoting a competitive industry” and
“[iJmplement[ing] and enforc[ing] consumer protection laws and regulations while
providing consumers the information they need to know their rights and make
informed financial decisions.” Mass. Div. of Banks, Mission and Goals,
http://www.mass.gov/ocabr/utility/division-of-banks-mission-and-goals.html.

The DOB “has been actively managing the increase in foreclosures in the
Commonwealth since 2006 and publicly touts its “comprehensive and multi-
faceted” response to the rise in foreclosures. See Mass. Div. of Banks,
Compendium of Actions Taken Relative to Foreclosures and the Mortgage Industry
1 (2009). Since 2006, the DOB has sought to implement “broad policy directives
designed to directly impact the Massachusetts mortgage market, strengthen the

regulatory structure for the mortgage industry, and provide assistance for
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homeowners.” 1d. at 2; see also Mass. Div. of Banks Home Page,
http://www.mass.gov/dob.

In November 2006, the DOB organized an industry-wide Mortgage Summit
with the goal of developing a “statewide foreclosure prevention strategy.” Mass.
Div. of Banks, Compendium 2. The Commonwealth’s Mortgage Summit Working
Groups emerged from this conference with a written recommendation for
legislative action. See Report of the Mortgage Summit Working Groups,
Recommended Solutions to Prevent Foreclosures and to Ensure Massachusetts
Consumers Maintain the Dream of Homeownership (2007).

Since then the Legislature has passed three comprehensive amendments to
the foreclosure laws — of striking breadth and detail — that are directly addressed to
the process and the effect of foreclosures. First, in 2007, the majority of the
recommendations of the DOB’s Mortgage Summit Working Groups were enacted
as Chapter 206 of the Acts of 2007, An Act Protecting and Preserving Home
Ownership (the “2007 Act”). See 2007 Mass. Acts 719. The 2007 Act established,
inter alia, a 90-day statutory right to cure a loan default on a 1-4 family, owner-
occupied residential property and required the lender to include certain information
in a notice of right to cure; imposed additional restrictions on adjustable rate
subprime mortgage loans; amended the tenancy-at-will statute; required that the

DOB maintain a database of foreclosure activity by mortgage lenders, holders,
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servicers, and brokers; instituted a pilot program for foreclosure prevention for at-
risk homeowners and in-person counseling for approved counseling programs;
created a new statutory framework for licensing, examination, and supervision of
mortgage loan originators (under the supervision of the DOB); and increased
penalties for violations of certain statutes by mortgage lenders and brokers.

Three years later, the Legislature passed Chapter 258 of the Acts of 2010,
An Act Relative to Mortgage Foreclosures (the “2010 Act”). See 2010 Mass. Acts
1321. The 2010 Act, inter alia, extended (in many circumstances until 2016) the
right to cure from 90 days to 150 days unless the lender certifies that it has
engaged in a good faith effort to resolve with the homeowner the amounts due;
established new protections for tenants in foreclosed properties; required that, after
a foreclosure sale, the lender assume the lease of any tenant whose lease is
subsidized under state or federal law; established a new crime of mortgage fraud,;
and enacted a property tax exemption for real estate acquired through foreclosure
and owned or held in trust by a charitable organization for creating community
housing.

Two years later, the Legislature passed Chapter 194 of the Acts of 2012, An
Act Preventing Unnecessary and Unlawful Foreclosures (the “2012 Act”). See
2012 Mass. Acts 1149. The 2012 Act further extends homeowner rights by

establishing a new right to request a loan modification for “certain mortgage
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loans,” which generally contain higher risk loan characteristics.® Lenders are also
required to take reasonable steps and make good faith efforts to avoid foreclosure
for these loans, which must include consideration of the borrower’s ability to make
an affordable monthly payment. The DOB is now finalizing regulations to enforce
this requirement and to track the results of the modification process.

These three statutes, together with the extensive existing laws governing
foreclosures and redemptions (and associated consumer protections) already found
in Massachusetts law, demonstrate that the Commonwealth has given close,
comprehensive, and detailed attention to the issue of mortgage foreclosures,
carefully balancing the rights and responsibilities of lenders and borrowers alike.’

C.  The Legislature Is Now Considering Further Regulation of the
Foreclosure Process.

The 2012 Act also created a thirteen-member task force to investigate how
Massachusetts might prevent unnecessary vacancies following foreclosures; it

includes representatives from the Attorney General’s Office, consumer or

® A “certain mortgage loan” does not require full documentation of the borrower’s
income or assets, and/or has: (a) an introductory interest rate for three years or less
which is 2% lower than the fully indexed rate; (b) interest-only payments for any
period of time (other than HELOC or construction loans); (c) a payment option of
less than principal and interest fully amortized over the life of the loan; (d)
prepayment penalties exceeding Massachusetts or federal law; (e) been
underwritten at or above 90% loan-to-value with a 38% debt-to-income ratio; or (f)
been underwritten at or above 95% loan-to-value. See Mass. Gen. Laws ch. 244 §
35B(a).

" In the 2011-2012 Legislative Session, the Legislature considered 55 separate
mortgage lending and foreclosure bills.

10
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homeowner organizations, and the MBA. The task force is required to consider the
feasibility of allowing homeowners to occupy a property in foreclosure until a
binding agreement has been executed with a purchaser who intends to make the
property his or her principal residence. It is also required to evaluate the
effectiveness of existing mediation programs in preventing foreclosure and the
potential for a state-wide mediation program.? The task force’s report to the
Legislature is due on December 31, 2013.° See 2012 Mass. Acts 1149, 1159 (2012
Act, § 4).

D. Like Springfield, Several Other Municipalities Are Considering
or Passing Foreclosure Ordinances.

Notwithstanding the comprehensive state scheme, municipal ordinances

regulating the foreclosure processes have been proliferating across the

® The Legislature expressly considered a state-wide mediation provision in the
2012 Act. The Senate’s version of the bill contained such a provision, see Mass.
S.B. 2298, § 2 (2012), but it was eliminated by the Conference Committee. See
Mass. H.B. 4323 (2012), which was enacted as the 2012 Act.

® The foreclosure policies and practices of the MBA’s members are also subject to
supervision by their federal regulators: the Office of the Comptroller of the
Currency, the Federal Deposit Insurance Corporation, the Board of Governors of
the Federal Reserve System, and the Consumer Financial Protection Bureau, which
recently issued new mortgage servicing rules, including post-default management.
See Mortgage Servicing Rules Under the Real Estate Settlement Procedures Act
(Regulation X), 78 Fed. Reg. 10,695 (Feb. 14, 2013) (to be codified at 12 C.F.R. §
1024); Mortgage Servicing Rules Under the Truth in Lending Act (Regulation Z),
78 Fed. Reg. 10,901 (Feb. 14, 2013) (to be codified at 12 C.F.R. § 1026). The
Servicemembers Civil Relief Act also regulates foreclosure on loans made to
active duty servicemembers. See, e.g., 50 U.S.C. app. § 521.

11
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Commonwealth, including in Boston, Lynn, Lawrence, and Worcester. See, e.g.,
Boston, Mass., Mun. Code ch. XVI, 8§ 16-52 (“Boston Ord.”); Lynn, Mass.,
Ordinance to Establish a Bill of Rights for Homeowners in the City of Lynn (May
14, 2013) (“Lynn Ord.”); Worcester, Mass., Rev. Ordinances ch. 9, §14
(“Worcester Ord.”); Lawrence, Mass., Rev. Ordinances chs. 8.28, 8.30 (“Lawrence
Ord.”).*® Many contain mediation programs and property preservation
requirements, but they are all different. See, e.g., Boston Ord. § 16-52.4(c)
(requiring vacant buildings to “be closed and secured to prevent entry by
unauthorized persons in a manner not inconsistent with rules and regulations issued
by the Inspectional Services Department”); Worcester Ord. 8 14(c)(11) (requiring a
$5,000 cash bond for each “vacant and/or foreclosing property”); Lawrence Ord. §
8.30.070 (requiring a copy of notices of right to cure to be filed with the city).
Some contain extraordinary new requirements; for example, the City of Lynn’s
ordinance prohibits the lender from taking immediate possession of the property
after foreclosure if the foreclosed owner wants to remain in the house, and would
never allow that person to be evicted if the new owner does not intend to occupy

the property as his or her principal residence. See Lynn Ord. § 14.00.

1% A complete listing of these and similar ordinances appears at http://www2.
safeguardproperties.com/.

12
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ARGUMENT

THE ORDINANCES ARE PREEMPTED BY STATE LAW

Under the Home Rule Amendment to the Massachusetts Constitution, cities
or towns may exercise only those powers which are “not inconsistent with the
constitution or the laws enacted by the general court.” Mass. Const. amend. art.
89, 8 6 (emphasis added). See also Boston Gas Co. v. City of Somerville, 420
Mass. 702, 703, 652 N.E.2d 132, 133 (1995) (“Municipalities may not adopt by-
laws or ordinances that are inconsistent with the State’s laws.”)

We show below that the District Court failed to give due weight to the
breadth and detail of the Commonwealth’s scheme for regulating the foreclosure
process, and hence the extent to which the Commonwealth has already occupied
the field of foreclosure regulation. We also show that the trial court further erred
in misapprehending the effect of the Ordinances: they significantly alter the
lender-borrower relationship, and they are irreconcilably inconsistent with state
law and hence are preempted.

A.  Massachusetts’ Statutory Foreclosure Laws Provide Appropriate
Protections and Occupy the Field.

State laws preempt local action where the “Legislature has made an explicit
indication of its intention in this respect,” or “the purpose of State legislation
would be frustrated [by local action] so as to warrant an inference that the

Legislature intended to preempt the field.” Wendell v. Att’y Gen., 394 Mass. 518,
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524, 476 N.E.2d 585, 589 (1985). Thus, even without a clear statement of
preemptive intent, legislation on a subject may be “so comprehensive that an
inference would be justified that the Legislature intended to preempt the field.”
Id.; accord Boston Gas Co., 420 Mass. at 704, 652 N.E.2d at 133 (“[I]n some
circumstances we can infer that the Legislature intended to preempt the field
because legislation on the subject is so comprehensive that any local enactment
would frustrate the statute’s purpose.”).

As shown above, Mass. Gen. Laws ch. 244, “Foreclosure and Redemption of
Mortgages,” regulates the foreclosure process in extensive detail. On top of that,
the Commonwealth has three times in recent years taken up the issue of
foreclosures in response to the current economic environment and the efforts of the
DOB. The 2007 Act addressed the right to cure period, subprime mortgages, a
database of foreclosure activity, counseling for at-risk homeowners, the
supervision of mortgage loan originators, and penalties for certain statutory
violations. See supra pp. 8-9. The 2010 Act further extended the right to cure
period, as well as protections for tenants in foreclosed properties, lender
assumptions of the lease of tenants with subsidized leases, criminal mortgage
fraud, and a tax exemption for real estate acquired through foreclosure held by a
charitable organization for community housing. See supra p. 9. And finally, the

2012 Act established a right for borrowers to request a loan modification of
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“higher-risk” mortgage loans, required lenders to make good faith efforts to avoid
foreclosure, and charged the DOB with adopting implementing regulations to aid
in enforcement of this requirement and to track the results of the modification
process. See supra pp. 9-10.

This detailed attention to the issue of mortgage foreclosures, both in the
original statutory provisions and in three statutes passed within a 6-year period,
compels an inference that the Legislature intended to occupy the field of regulation
of the foreclosure process and its effects and did not contemplate that cities and
towns throughout the Commonwealth would be free to add their own crazy quilt
layers of additional requirements on mortgagees. “*Where legislation deals with a
subject comprehensively, it may reasonably be inferred as intended to preclude the
exercise of any local power or function on the same subject because otherwise the
legislative purpose of that statute would be frustrated.”” St. George Greek
Orthodox Cathedral v. Fire Dep’t of Springfield, 462 Mass. 120, 128 n.13, 967
N.E.2d 127, 134 n.13 (2012) (quoting Dartmouth v. Greater Bedford Reg’l
Vocational Technical High Sch. Dist., 461 Mass. 366, 375, 961 N.E.2d 83, 92
(2012)); see also Boston Gas Co., 420 Mass. at 704, 652 N.E.2d at 134 (“Given the
comprehensive nature of this statute, we conclude that the Legislature intended to

preempt local entities from enacting legislation in this area.”).
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The Ordinances go beyond the Legislature’s carefully drawn provisions,
Impose additional requirements on lenders that the Legislature could have enacted
but did not, and second-guess and frustrate the Legislature’s considered intent to
balance the rights and responsibilities of lenders and borrowers. So, for example,
the Legislature, with obvious deliberation, tread carefully in imposing a duty to try
to work out a defaulted loan. In 2010, it created a right to cure period whose
length depended on whether efforts were made to resolve a default, and then in
2012 required lenders to make a “good faith effort” to avoid foreclosure but limited
that duty only to higher-risk, “certain mortgage loans.” Ordinances such as
Springfield’s that create for all loans a broad duty to make a “good faith effort to
negotiate and agree upon a commercially reasonable alternative to foreclosure” (8
182-7), dispense with these careful judgments and so seek to expand the
Legislature’s requirements beyond their scope. In this and other ways, “the local
government created an additional layer of regulation imposing requirements
beyond those contemplated” by the Legislature (St. George, 462 Mass. at 128, 967
N.E.2d at 134), and those additional requirements are accordingly preempted. See
Boston Gas Co., 420 Mass. at 705, 652 N.E.2d at 134 (preempting local enactment
adding to existing state duties on public utilities when excavating streets); Wendell,
394 Mass. at 528-29, 476 N.E.2d at 592 (preempting local enactment that imposed

conditions beyond those established by statute).
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The District Court erred in failing to recognize that the Commonwealth has
occupied the field. Given all of the Legislature’s recent legislation in this area, as
well as its creation of a task force designed to advise it about further statewide
legislation, the regulation of foreclosures and their effects is not a matter for any
other governmental body to address.

It is not surprising for at least two reasons that the Legislature has occupied
the field in this area. First, having a patchwork of non-uniform rules and
regulations in cities and towns within the Commonwealth about management of
defaulted loans would be unnecessarily burdensome. In St. George, the court held
that the state Building Code preempted a Springfield ordinance regulating the types
of automatic fire alarm systems that property owners could install. The court
supported its ruling with the observation that, “[i]f all municipalities in the
Commonwealth were to enact similarly restrictive ordinances and bylaws, a
patchwork of building regulations would ensue,” “sanctioning the development of
different applicable building codes in each of the Commonwealth’s 351 cities and
towns.” 462 Mass. at 130, 967 N.E.2d at 135.

That observation applies with equal force here. Allowing local governments
to add idiosyncratic requirements throughout the Commonwealth on lenders would
impose additional financial and administrative burdens on Massachusetts banks

that the Legislature, in carefully balancing the interests of borrowers and lenders,
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has pointedly refused to impose. If upheld, the Ordinances will require banks to go
into the property management business, the security business, and the hazardous
waste removal business. They will require these institutions to post five-figure
bonds that in some cases will be larger than the debt or the value of any work at the
property — essentially, a penalty levied on lenders for enforcing their contractual
rights. Other municipalities already have sought to impose other requirements,
some worse, some not as onerous, all as part of a well-meaning effort to address a
public issue. Like the fire alarm ordinance struck down in St. George, however,
the Ordinances are inconsistent with the Commonwealth’s existing comprehensive
and well-considered system of statewide regulation.

Second, the Ordinances are preempted because the regulation of the
foreclosure process has historically been undertaken at the state government rather
than on a local level. Both federal and state courts have recognized the importance
of the historic source of legislation in a particular area. Thus, in Nat’l City Bank of
Indiana v. Turnbaugh, 367 F. Supp. 2d 805 (D. Md. 2005), the court rejected
Maryland’s effort to regulate national banks’ subsidiaries, noting that “states have
never regulated national banks.” Id. at 816 n.14. Similarly, in American Financial
Services Ass’n v. City of Oakland, 34 Cal. 4th 1239, 104 P.3d 813 (2005), the court
held that a municipal ordinance regulating predatory lending was preempted by a

state statute on the same subject, noting that “the Legislature was not suddenly
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entering an area previously governed by municipalities and unexplored at a
statewide level. To the contrary, as the City acknowledges, regulation of mortgage
lenders has historically occurred at the state, not the municipal, level.” Id. at 1255,
104 P.3d at 822; see also Deutsche Bank Nat’l Trust Co. v. City of Providence,
P.C. No. 10-1240, 2010 R.I. Super. LEXIS 81, *14 (May 17, 2010) (city ordinance
regulating the recording or mortgages was preempted: “[a]llowing towns and
municipalities to enact their own recording laws would create conflicting
obligations that might confuse individuals who seek to adhere to the accepted
requirements.”).

Accordingly, because the Legislature in Mass. Gen. Laws ch. 244 and the
2007, 2010, and 2012 Acts has occupied the field, municipal efforts like the
Ordinances, which will create a “patchwork™ of additional layers to the existing,
comprehensive, statutory scheme and frustrate the Legislature’s intent, are
preempted and hence invalid.

B. The Ordinances Are Inconsistent with State Laws.

A city ordinance is preempted not only when the Legislature has occupied
the field, but also when “the ordinance is inconsistent with particular provisions of
the [relevant] statute.” Boston Gas Co., 420 Mass. at 704, 652 N.E.2d at 134, see

also Bloom v. City of Worcester, 363 Mass. 136, 154, 293 N.E.2d 268, 279 (1973)
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“[L]ocal regulations running directly contrary to the provisions of a state statute
have not been able to survive the test of ‘repugnancy.’”).

The Ordinances fail this test as well. Among other conflicts, the Foreclosure
Ordinance’s definition of a property “owner” for purposes of maintenance and
security responsibilities is fundamentally inconsistent with the definition in at least
two state statutes; the Mediation Ordinance conflicts with the 2012 Act; and the
Foreclosure Ordinance conflicts with the Commonwealth’s trespass law.

1. The Foreclosure Ordinance Conflicts with the State
Sanitary Code.

Mortgagees in Massachusetts may foreclose in one of three ways. They can
enter the property (peaceably or by court order) and take and remain in possession
for three years, after which foreclosure will have been accomplished (Mass. Gen.
Laws ch. 244, § 1); they can foreclose after appropriate notice “under power of
sale” (id. § 14); or they can foreclose through judicial action, though that is rarely
done (id. 8 1). Under the second, far most common procedure, the mortgagee is
not entitled to enter and is not in possession of the property until the process is
completed by the sheriff’s sale. See Negron v. Gordon, 373 Mass. 199, 206, 366
N.E.2d 241, 245 (1977).

The state Sanitary Code and its implementing regulations impose
maintenance responsibilities and liability for a city’s costs in repairing dwellings or

demolishing those that have become unfit for human habitation. See generally
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Mass. Gen. Laws ch. 111; 105 Mass. Code Regs. 410.000. Reflecting the
understanding that mortgagees are not owners with maintenance responsibilities,
the Sanitary Code regulations include in the definition of an owner only “a
mortgagee in possession” of the subject property. 105 Mass. Code Regs. 410.020.
Hence mortgagees not in possession of the property are not owners and have no
maintenance responsibilities under the Sanitary Code.

The Foreclosure Ordinance, however, defines an “Owner” to include “a
mortgagee of any such property who has initiated the foreclosure process.” 8§ 285-
9. As shown above, a mortgagee that initiates the foreclosure process “under
power of sale” does not take possession of the property. Hence this Ordinance, in
Imposing maintenance duties on mortgagees that are not in possession of the
property, imposes duties beyond those required by the Sanitation Code and is
preempted.

The District Court erred in concluding that the Foreclosure Ordinance
imposes only “relatively modest duties on mortgagees” and does not “significantly
alter[]” the “general relationship between mortgagee and mortgagor.” Appellants’
Addendum at 8-9. The duties the Foreclosure Ordinance imposes are not in all
instances “relatively modest.” As noted above, the Ordinance requires lenders to
become property managers of properties they do not possess or own. Moreover,

the Ordinance creates substantial financial requirements: someone has to pay for
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the required entry and work, and the City apparently believes by the size of the
required $10,000 bond that the costs could be substantial. Hence the Ordinance
transfers wholesale what could be extensive and expensive maintenance and repair
duties from the borrower to the lender, in direct contravention of the scheme
established by the Sanitary Code. The Ordinance also places the lender at risk by
requiring it to enter on occupied property and perform work while a potentially-
uncooperative occupant is present. These considerations do significantly alter the
legal relationships and the lender’s rights and risks.

The District Court further erred in ruling that the Foreclosure Ordinance is
saved from preemption because lenders “can simultaneously comply with all of the
requirements of the state laws and the Foreclosure Ordinance.” 1d. at 11. The
lender’s ability to do what the City commands does not make the Ordinance
consistent with the Legislature’s decision not to command the same action. In
Boston Gas Co., an ordinance which required public utilities excavating streets to
do more than the applicable state statute required was struck down as preempted
because “the ordinance is inconsistent with particular provisions of the statute.”
420 Mass. at 704, 652 N.E.2d at 134. The court relied on Wendell, describing it as
“holding [a] by-law inconsistent [and therefore preempted] because [it] imposed
conditions beyond those established by statute.” Id. at 705, 652 N.E.2d at 134

(citing Wendell, 394 Mass. at 528, 476 N.E.2d at 591).
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Here the Foreclosure Ordinance is preempted as inconsistent even though a
lender can comply with both it and the existing Sanitary Code. The state
regulations reflect a conscious choice to apply the Sanitary Code to some lenders —
those that are “mortgagees in possession.” See 105 Mass. Code Regs. 410.020.
Springfield has decided the Sanitary Code should apply to all lenders who might
someday become a mortgagee in possession. That inconsistency dooms the
Foreclosure Ordinance.

2. The Foreclosure Ordinance Conflicts with the Hazardous
Materials Statutes.

The Foreclosure Ordinance requires an “owner” to “remove from the
property, to the satisfaction of the Fire Commissioner, hazardous material as that
term is defined in” Mass. Gen. Laws ch. 21K. § 285-10(A)(3). Chapter 21K is
entitled “Mitigation of Hazardous Materials.” It makes an owner of property liable
for the cleanup of hazardous materials released from the property regardless of
fault. Mass. Gen. Laws ch. 21K, § 5. “Owner” is defined by reference to § 2 of
Chapter 21E, the Massachusetts Oil and Hazardous Material Release Prevention
and Response Act. Mass. Gen. Laws ch. 21E, § 2. Section 2 of that Act defines an
“owner” as, “in the case of a site, any person owning” the site. With respect to
lenders, it has no provision treating mere secured parties as “owners” and even has
a safe harbor for secured lenders not in possession, generally excluding them from

the definition of “owner.” See id. 8 2(c).
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The Foreclosure Ordinance imposes hazardous removal duties on
mortgagees not in possession of the property, in direct contravention of the
Legislature’s decision to relieve those mortgagees of responsibilities and liabilities
under the hazardous materials statutes just described.

In the District Court, the City acknowledged the inconsistency between the
statutes and the Ordinances, but argued that the Ordinances are not preempted
because the lender’s conduct as hazardous waste manager need only be “to the
satisfaction of the Fire Commissioner.” City’s Memorandum at 27. According to
the City, harmony is achieved because its Fire Commissioner would not order a
mortgagee that was an “owner” under the Foreclosure Ordinance to remove
hazardous materials unless the mortgagee was also an “owner” under the
Hazardous Material statutes. 1d. That argument should be rejected, for two
reasons.

First, the phrase “to the satisfaction of the Fire Commissioner” should be
given its plain meaning, namely, as giving the Commissioner the authority to say
whether the lender’s effort at removal of on-site hazardous materials is sufficient.
If the Fire Commissioner is not satisfied with the efforts, the lender cannot get a
“Certificate of Compliance,” see § 285-9, leaving it vulnerable to liability to the
City for cleanup costs, loss of its bond, and daily fines. See id. 8§ 285-12, -13, -17.

The discretionary “satisfaction” standard entrusted to the Fire Commissioner
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directs him to determine the mortgagee-cum-owner’s compliance, not whether the
mortgagee is required to remove the hazardous materials in the first place.

Second, the City cannot save the Foreclosure Ordinance from inconsistency
with the Hazardous Materials statutes by promising that City officials will not
enforce the Ordinance according to its plain terms but instead will ignore its
commands as a matter of discretion on a case-by-case basis when necessary to
avoid inconsistency.’* The way to avoid preemption is to draft ordinances that do
not conflict with existing State laws, not to draft ordinances that conflict and then
offer assurances that officials will exercise their discretion to refuse to enforce the
Ordinances in some future cases. Further, promises by the current City
administration about its present intentions cannot suffice to save a law that will
remain on the books until repealed.

In sum, the Foreclosure Ordinance defines a mortgagee as an “owner” in a
way that directly conflicts with the Sanitation Code and the Hazardous Materials
statutes, imposing duties on mortgagees that contravene the decisions reached by

the Legislature. Hence the Foreclosure Ordinance is preempted both because the

1 See Defendant City of Springfield’s Sur-Reply at 8, D. Mass., Civ. Action No.
11-30280, Dkt. No. 24 (“[T]he requirements for compliance with the Ordinances
largely rest on case-by-case determinations from the Building and Fire
Commissioners.”).
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Legislature has occupied the field and because it imposes duties beyond those
Imposed on owners by existing state laws.

3. The Mediation Ordinance Conflicts with the 2012 Act.

The Mediation Ordinance’s requirement of mediation (§ 285-12) is
inconsistent with and imposes requirements well beyond those of Mass. Gen.
Laws. ch. 244, including the 2012 Act. Supplementing Mass. Gen. Laws. ch. 244
with § 35B, the 2012 Act now requires mortgagees to make a good faith effort to
avoid foreclosure by trying to modify “certain mortgage loans.” See Mass. Gen.
Laws ch. 244, § 35B(b). When a borrower with a loan subject to the 2012 Act
requests a modification, the mortgagee must prepare: (a) a written assessment of
the borrower’s ability to make a monthly payment (including a statement of the
borrower’s income, debts, and obligations); (b) a net present value analysis of a
modified mortgage loan; (c) the mortgagee’s anticipated net recovery at
foreclosure; (d) a statement of the mortgagee’s interest; and (e) an offer or notice
of determination not to offer a modified mortgage loan. See id. 835B(c).
Mortgagees are required to report to the DOB semi-annually on the outcome of all
such efforts and are presumed to have acted in good faith with respect to such
loans where the net present value of a modified mortgage exceeds the anticipated
net recovery at foreclosure only if the mortgagee offers a modification. See id.

§35B(h)(2).
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That carefully drawn state scheme does not require that effort as to all
mortgage loans, does not include the additional interposition of a mediator, and
does not impose significant costs on the mediation process. And we know that the
Legislature expressly considered the matter and decided not to require mediation
when drafting the 2012 Act and instead created a task force to consider the matter.
See supra pp. 10-11 & n.8.

The Mediation Ordinance is hopelessly inconsistent with state law because it
requires mortgagees to participate in and pay for a process that the Legislature has
considered and not adopted in a field that it has previously occupied, and imposes
requirements as to many loans that the Legislature specifically did not impose.
These conflicts between this Ordinance and state law require that the Mediation
Ordinance be struck down.

4, The Foreclosure Ordinance Conflicts with State Trespass
Law.

In addition to conferring significant new responsibilities on mortgagees
before a foreclosure sale, the Foreclosure Ordinance requires them to enter
properties to perform maintenance and repair before they have a legal right to do
so. Thus, section 285-10 of the Foreclosure Ordinance requires lenders, within 15
days of initiating the foreclosure process or within 30 days of a property becoming
“vacant,” to remove hazardous material from the property, secure the building

from any entry, maintain the property free of overgrowth trash and debris and
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pools of stagnant water, and ensure that structures are “maintained in a structurally
sound condition.”

In addition, the Foreclosure Ordinance in some circumstances requires
mortgagees to provide the City Building Commissioner information about the
contents of the property and space utilization floor plans for the property (see §
285-10(A)(1)-(2)) — information that is typically unavailable to a lender before a
foreclosure sale and may require that mortgagees commit a trespass to obtain. All
of these actions would require the lender to enter the property before a foreclosure
sale.

Massachusetts imposes criminal penalties on “[w]hoever, without right
enters or remains in or upon the dwelling house, buildings . . . improved or
enclosed land . . . after having been forbidden so to do by the person who has
lawful control of said premises, whether directly or by notice posted thereon . . ..”
Mass. Gen. Laws ch. 266, § 120. The action of trespass requires: (1) actual
possession by the plaintiff; and (2) intentional and illegal entry by the defendant.
McCarty v. Verizon New England, Inc., 731 F. Supp. 2d 123, 132 (D. Mass. 2010)
(citations omitted). Since the Foreclosure Ordinance requirements apply
regardless of whether the property is vacant, and properties in foreclosure often
remain occupied, those requirements could subject mortgagees to civil and

criminal liability. An ordinance having this effect should be held preempted by the
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civil and criminal laws that would be violated by compliance with its commands.
See Roche v. Dir. of Div. of Marine Fisheries, 76 Mass. App. Ct. 733, 737, 926
N.E.2d 559, 564 (2010) (“Preemption may be implied where it is ‘impossible for a
private party to comply with both state and federal requirements”) (citation
omitted).

The MBA acknowledges that some lenders might be granted access by the
owner or tenant to discharge their duties under the Foreclosure Ordinance. And,
some mortgages in Springfield allow the lender to enter upon property to secure it
or otherwise take reasonable actions to preserve the lender’s secured interest.*
See, e.g., Fannie Mae/Freddie Mac, Uniform Instrument, Form 3022,
Massachusetts—Single Family, available at
https://www.fanniemae.com/singlefamily/security-instruments. But the validity of
the Ordinances cannot rise and fall on whether in particular instances the
inconsistency will be avoided. The legal question is whether a City-imposed duty
to enter on property one does not own or possess is inconsistent with the law of
trespass. Merely stating the proposition demonstrates why the trial court erred in

allowing the Foreclosure Ordinance to stand.

2 To the MBA'’s knowledge, those types of rights to enter do not come close to
mirroring in scope the duties to enter imposed by the Ordinances. They do not
allow lenders to exercise all incidents of ownership of the type the Ordinances

impose.
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CONCLUSION

The Court should reverse the judgment below."

Respectfully submitted,
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2 Alternatively, the Court may wish to exercise its discretion to certify the
preemption question to the Massachusetts Supreme Judicial Court, which by rule
will receive certified questions in cases where a court “finds no controlling
precedent and where the questions may be determinative of the pending cause of
action.” Mass. S.J.C. R. 1:03. See In re Hundley, 603 F.3d 95, 98 (1st Cir. 2010)
(noting that, “[a]t its discretion, a federal court of appeals may certify questions of
state law to the state’s highest court” and certifying several questions to the
Massachusetts Supreme Judicial Court).

30



Case: 12-1917 Document: 00116538004 Page: 38  Date Filed: 06/04/2013  Entry ID: 5738310

Certificate of Compliance With Rule 32(a)
Type-Volume Limitation, Typeface Requirements,
And Type Style Requirements

1. This brief complies with the type-volume limitation of Fed. R. App.
P. 32(a)(7)(B) because this brief contains 6,991 words, excluding the parts of the
brief exempted by Fed. R. App. P. 32(a)(7)(B)(iii).

2. This brief complies with the typeface requirements of Fed. R. App.
P. 32(a)(5) and the type style requirements of Fed. R. App. P. 32(a)(6) because this
brief has been prepared in a proportionally spaced typeface using Microsoft Office

Word 2010 SP2 in fourteen-point Times New Roman type.

/s/ Brenda R. Sharton

31



Case: 12-1917 Document: 00116538004 Page: 39  Date Filed: 06/04/2013  Entry ID: 5738310

CERTIFICATE OF SERVICE

I, Brenda R. Sharton, hereby certify that on June 4, 2013, | caused the
foregoing “Brief of Massachusetts Bankers Association, Inc. as Amicus Curiae
Supporting Appellants and Urging Reversal” in the above-captioned matter to be
transmitted to the Clerk of the United States Court of Appeals for the First Circuit
through the Court’s CM/ECF filing system. Also on that date, | certify that |
served the counsel listed below, who are Filing Users, through the CM/ECF

system.

/s/ Brenda R. Sharton

Thomas David Moore

Edward M. Pikula

City of Springfield Law Department
36 Court St

Springfield, MA 01103-0000
tmoore@springfieldcityhall.com
epikula@springfieldcityhall.com

Lisa Caryl deSousa

City of Springfield Law Department
95 State Street, 6th Floor
Springfield, MA 01103-0000
Idesousa@springfieldcityhall.com

Tani E. Sapirstein

Sapirstein & Saperstein PC
1350 Main St.

12th Floor

Springfield, MA 01103-0000
tani@sandslaw.com

32



