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Re:   	ICI Supplemental Submission Relating to 
the Uniform Unclaimed Property Act 
 
Dear Messrs. Blackburn, Houghton, and Trost: 
 
The Investment Company Institute is writing to provide the members of the ULC Drafting Committee (the “Committee”) on the Uniform Abandoned Property Act (the “Act”) additional input regarding revisions to the Act.  These comments are to follow up on and supplement my previous submissions to and testimony before the Committee on behalf of our members’ mutual fund shareholders, including at the Committee’s October meeting.[footnoteRef:1]  Our goal in working with the Committee on this very important initiative has been, and continues to be, to ensure, as much as possible, that the Act does not adversely impact the interests of mutual fund shareholders.  Indeed, we want to ensure that, when Americans choose to save for retirement, education, or a rainy day by investing in mutual funds, their money will be there for them when they need it.  Accordingly, on behalf of mutual fund shareholders, we very much appreciate having the opportunity to engage with the Committee on these issues.  We have found the Committee, throughout its hearings and deliberations, to be very fair, open-minded, and intent on balancing competing interests in the best interests of the rightful owners of property. [1:   The Investment Company Institute (ICI) is a leading, global association of regulated funds, including mutual funds, exchange-traded funds (ETFs), closed-end funds, and unit investment trusts (UITs) in the United States, and similar funds offered to investors in jurisdictions worldwide. ICI seeks to encourage adherence to high ethical standards, promote public understanding, and otherwise advance the interests of funds, their shareholders, directors, and advisers. ICI’s U.S. fund members manage total assets of $17.1 trillion and serve more than 90 million U.S. shareholders. Due to the nature of the Institute’s membership, our comments relate solely to the Act’s impact on mutual fund shareholders.  ] 


I. OVERVIEW OF THE INSTITUTE’S RECOMMENDATIONS

		Consistent with comments made by the Institute in our recent testimony and previous submissions, we recommend that the Committee:  

· Make technical amendments to the definition of “security”;
· Make technical changes to the definition of “529 plan”;
· Clarify changes to the presumption of abandonment for securities;
· Establish appropriate dormancy periods for tax-advantaged accounts including retirement and 529 college savings plan accounts; 
· Exclude ERISA accounts from the Act; and
· Retain in the Act provisions regulating states’ use of contingent-fee auditors.

Each of these recommendations is discussed in more detail below.  Our recommendations are presented in the order of the Act and not in the order of their importance to mutual fund shareholders.  

II. SECTION 2(8), DEFINITION OF “529 PLAN”

As currently proposed, the Act would define “529 Plan” as “a tax advantaged account established under Section 529 of the Internal Revenue Code and includes 529A or ABLE accounts.”  In order to conform this definition to the sections under the Internal Revenue Code governing college savings plans and ABLE Act programs, we recommend that it be revised as follows:

(8)  “529 Plan” means a tax advantaged account established under Section 529 or 529A of the Internal Revenue Code and includes 529A or ABLE accounts.

Comment:  This amendment adds Section 529A of the Internal Revenue Code, which is the section that governs the states’ ABLE Act account programs, to the definition.  Pursuant to Section 529A, to enjoy the tax advantages of Section 529A, an ABLE Act account can only be opened by permanently disabled persons and may only be used to pay for qualified disability expenses.  

III. SECTION 2, DEFINITION OF “SECURITY”

During the recent meeting, the Committee supported including in the Act a definition of “security” that would be a modified version of the definition of this term found in Section 8-102(a)(15) of Uniform Commercial Code (“UCC”) Article 8.[footnoteRef:2]  The modifications to the UCC definition would be intended to (1) exclude debt securities and (2) include assets held in an account maintained by a broker-dealer on behalf of the owner.  Towards this end, the Institute recommends the following definition: [2:   In addition to defining “security,” the version of the revised Act the Committee circulated for its October 9-10 meeting (the “October Draft”) defines the term “property” to include “any security as defined by [Article 8 of the Uniform Commercial Code].”   See Section 2(22)(A)(iii) of the October Draft.  With the addition of a definition of “security” in the Act, we recommend that the definition of “property” be revised to include “any security” without the further qualification in the current definition.
] 


	(  )  Security means an obligation, whether certificated or uncertificated, that would be considered a “security” for purposes of Article 8 of the Uniform Commercial Code as well as any security account maintained for the benefit of the owner by a broker-dealer.  The term includes shares of an open-end investment company, a unit investment trust, or a face amount certificate company that is registered under the Investment Company Act of 1940.  

Comment:  This definition is intended to: (1) define “security” consistently with the definition in UCC Article 8; (2) expressly clarify that the term includes any security account that an owner holds with a broker-dealer; and (3) clarify that the term includes shares of registered investment companies (i.e., mutual funds, UITs, and face amount certificate companies).



IV. SECTION 3, PRESUMPTION OF ABANDONMENT

A. Section 3(a)(3) and (d): RPO v. “Indication of Interest” Triggers

During its meeting in November 2014, the Committee voted to conform the presumption for abandonment of securities accounts to the standard set forth in Rule 17Ad-17 of the U.S. Securities and Exchange Commission (“SEC”) under the Securities Exchange Act of 1934.[footnoteRef:3]  Along with others, the Institute had advocated this result.  As noted in our previous submission to the Committee: [3:   Pursuant to this rule, an owner of a securities account is deemed to be a “lost securityholder” if (1) at least two pieces of mail sent to the shareholder’s last known address are returned to the holder as undeliverable and (2) the holder is unable to obtain a valid address on the owner of the account after conducting a mandatory search of at least two national databases within a specified period of time.  While there is no escheatment of property under the Federal securities laws, a transfer agent holding securities on behalf of owners must report to the SEC the number of those owners who are lost securityholders.] 


. . . [W]e believe this is the appropriate presumption for mutual fund accounts in light of the obligation mutual funds have under the Federal securities laws to provide to their shareholders specified account information at least quarterly.  As a result of this requirement, mutual funds are readily able to determine through a “returned mail” trigger when the holder no longer has a valid address on an owner of an account.  By contrast, when the states utilize a “no contact” standard as the trigger for deeming an owner lost, our members have encountered situations where they have a valid address on an owner but are forced by state law to escheat the property because the owner of the account has not affirmatively contacted the fund company.  This result is particularly troublesome – and adverse to the interest of shareholders – when the account is a long-term retirement or education savings account.  

Accordingly, we were pleased when the Committee included in Section 3(a)(3) of the October Draft a returned mail, or “RPO,” trigger, for securities accounts, including mutual fund accounts.  

Notwithstanding the Committee’s vote to utilize an RPO trigger, we recommend that the Act be revised to avoid any confusion regarding the fact that the trigger for deeming a securities account abandoned is solely RPO.  This revision is necessary in order to resolve an apparent discrepancy between Sections 3(a) and (d) of the Act.  In particular, Section 3(a) provides that “property is presumed abandoned if it is unclaimed by the apparent owner at the time set forth below for particular property.”  [Emphasis added.]  With respect to mutual funds and other securities, consistent with SEC Rule 17Ad-17, this section provides that the abandonment trigger for securities accounts is “three years after the date of a second consecutive first class mailing to the owner was undelivered by the United Postal Service . . ..” – i.e. an RPO trigger.  However, the addition of the words “if it is unclaimed” in the prefatory clause of Section 3(a) may inadvertently convert the RPO trigger the Committee had endorsed to a “contact” trigger.  This is because of the wording of Section 3(d) of the Act, which defines when “property is unclaimed.”  Importantly, however, Section 3(d)’s provisions defining when property is unclaimed are modified by its prefatory language, which states “Except as otherwise provided in [Section 3] for specific property.”

We would very much appreciate the Reporter clarifying, through comments or otherwise that, for purposes of property governed by Section 3(a)(3), the provisions of Section 3(d) do not impose an additional contact, or “indication of interest”, trigger on security accounts.  In particular, we recommend the Reporter clarify that security accounts governed by Section 3(a)(3) fall within the “specific property” exception in Section 3(d) and are, therefore, outside the scope of Section 3(d).  We are quite concerned that, but for this commentary or clarification, the RPO standard provided for security accounts in Section 3(a)(3) will be rendered null and void and states will instead default to an “indication of interest” trigger for such accounts.[footnoteRef:4]   [4:  If states were to read the exception clause in the prefatory language of Section 3(d) as not applying to mutual funds, they could read Section 3(a)(3) and (d) in tandem as follows:  the account of an investor who has not expressed an indication of interest (as defined in Section 3(d)) in a mutual fund account for 3 years will be deemed abandoned based solely on that standard notwithstanding the fact that Section 3(a)(3) provides that the abandonment trigger is RPO.  So, for example, the mutual fund shareholder who has continued to receive his or her quarterly statements and who as a result would not be presumed to have abandoned the account pursuant to Section 3(a)(3) could, in fact, be presumed to have abandoned the account if he or she has not additionally indicated an interest in such account pursuant to Section 3(d).  This is wholly inconsistent with SEC Rule 17Ad-17 and with what we believe the Committee intended by its vote in November 2014 to conform the Act’s abandonment trigger to the SEC’s trigger for deeming a securityholder lost.
] 


B. Section 3(d):  “Indications of Interest” 

While the issue of “indications of interest” becomes less relevant to mutual fund accounts once the Reporter clarifies that the provisions of Section 3(d) do not apply to accounts governed by Section 3(a)(3), we still recommend that the revised Act treat automated deposits or withdrawals involving a security account as an indication of interest by the owner of the account.  Based on reactions of some at the Committee’s recent meeting, this recommendation is viewed as controversial and deliberately designed to allow the accounts of dead owners to remain on the books of the holder and grow or diminish at the expense of the owner and to the favor of the holder.  Nothing could be further from the truth.

For a mutual fund account to have automated features – such as the reinvestment of dividends, automated purchases from payroll deduction or a bank account, or automated withdrawals by a retiree into a bank account – the owner of that account had to take affirmative steps to establish that feature and provide the mutual fund company the authority and information necessary to accommodate such deposits or withdrawals.  While everyone agrees that this is the case, for some reason, once those features are in place and operating as intended, the rules of the game change and the states are concerned that the owner of the account is no longer aware of the account’s existence.  To verify that the owner remains aware of the account, notwithstanding these automated features operating as intended, the states want the owner to indicate through some other additional action, an interest in the account.  For the reasons discussed below, we believe this additional action, which imposes a burden on the owner,[footnoteRef:5] is both unreasonable and unnecessary.   [5:   In Taylor v. Westly, 488 F3d 1197 (2007), the Plaintiffs sued the State of California for the harm that resulted to them when the State escheated their securities based on a “no contact” standard.  In considering the Plaintiff’s claim for injunctive relief, the court noted that, to demonstrate standing for injunctive relief, the plaintiffs must demonstrate a concrete injury to them.  According to the court:

	Here, plaintiff’s securities have been lost to escheat, thus establishing concrete injury.  . . .  We reject the government’s arguments to the contrary.  First we reject the government’s argument that the only injuries plaintiffs have suffered (and could suffer in the future) are ‘mistaken transfer[s] of their property to the State of California.’   Rather the injuries suffered by plaintiffs include not only those attendant to having their property escheated without notice, but also include: (1) the cost of having to constantly monitor their property to avoid escheat . . ..  [Emphasis added.]   ] 


Pursuant to SEC Rule 10b-10(b) and FINRA Rule 2340, all owners of mutual fund accounts must receive a statement each quarter regarding their account and any activity in the account during the previous quarter.  Unless the customer has opted-in to electronic delivery of these statements (discussed below), the statements are sent via the U.S. Postal Service.  As with any correspondence sent to the owner of an account via mail, the mutual fund or broker-dealer that sent the statement presumes it was delivered unless it is returned by the Postal Service as undeliverable.  If it is so returned, pursuant to SEC Rule 17Ad-17, the mutual fund or broker-dealer is legally required to try to determine a valid address for the owner.  Accordingly, every owner of a mutual fund account, with or without an automated feature, is required by law to receive a quarterly statement regarding the account.

But what happens if the owner of the account has died?  If the mutual fund or broker-dealer has not been informed of the owner’s death, it would continue to send the quarterly statements (and other legally-required documents) to the owner’s last known address.  This mail will either be delivered to the owner’s last known address or it will be returned to the sender by the U.S. Postal Service as undeliverable (in which case the obligations of SEC Rule 17Ad-17 are triggered).  If the mail is delivered, it is presumed to have been received by the deceased owner’s estate or personal representative and there would be no triggering of the Act’s RPO standard.

However, if Section 3(d) of the Act continues to override the Act’s RPO trigger with an “indication of interest” trigger (as discussed above), mere delivery of the customer account statement to the customer will not protect the owner’s account from being deemed abandoned.  At its recent meeting, the Committee discussed whether automated contact should be included as an indication of interest; something NAUPA opposes.  In our view, there is no public purpose that would be served by requiring the owner of an account with automated features to be burdened with having to initiate additional contact with the holder in order to avoid the account being deemed abandoned.  Indeed, we fail to understand why the Act would impose this additional burden on a shareholder who, by law, is receiving quarterly statements regarding the account.  If the only argument in support of this additional burden is that that the owner may have died while the automated features continue to operate, we do not believe this argument justifies the adverse consequences that will result to the millions of investors who have these features on their accounts, who receive their quarterly statements, and who will be adversely impacted by their accounts being deemed abandoned.  

To begin with, automated features on an account do not disserve the investor.  For money flowing out of the account, such money would be sent to the investor in the form of a check, a wire, or ACH transfer to an account at a financial institution that is linked to the investor’s account.  If they are in the form of a check, and that check is not cashed within 6 months, by law (i.e., SEC Rule 17Ad-17), the mutual fund company or broker-dealer must send the shareholder written notice that the check has not been cashed.  If this notice comes back as undeliverable, the mutual fund or broker-dealer has responsibilities under Rule 17Ad-17 to search for the shareholder.  If the money is sent to the investor via a wire or ACH transfer, the owner is receiving the money so there is no harm to the owner.  Surely the personal representative of a deceased owner’s estate would be alerted to the mutual fund account, and the funds flowing from such account via a wire or ACH transfer, through the quarterly statements that the mutual fund sends to the owner’s last known address.  Also, there can be no argument that the holder is being enriched by this automated feature as the result of the feature is to withdraw money from an existing account and pay it to the owner of the account.  

If, instead, the automated feature involves the automatic deposit of money into the account, this would arise in one of two ways: either through the automatic reinvestment of dividends earned on the account, or through the investor linking the account to a financial account (e.g., the owner’s bank account or his or her employer’s payroll deduction plan).  With the former, the shareholder would learn of each such reinvestment through the quarterly statements the owner receives from the mutual fund company.  If, however, the shareholder has died, those statements would either be received by the owner’s personal representative handling the estate or they would be returned to the mutual fund company as undeliverable.  If returned as undeliverable, they would trigger the obligations imposed on the mutual fund by SEC Rule 17Ad-17.  In either instance, the shareholder’s interest in the account would be fully transparent and preserved and, if the account must ultimately be reported to the state as abandoned, the account would include any reinvested dividends.  

For those account owners who have sums regularly invested into their account automatically through payroll deduction, ACH or wire transfer, these, too, would be fully transparent to the owner or, if the owner is deceased, the owner’s personal representative.  This is because, as with all account activity, it would be indicated on the quarterly statements sent to the owner.  If these statements are returned to the mutual fund as undeliverable, the requirements of SEC Rule 17Ad-17 are triggered.  In addition, the owner of the account (or the owner’s personal representative) would be alerted to these deposits through the statements the owner (or owner’s personal representative) receive regarding the account that was the source of the funds being automatically deposited into the owner’s account (e.g., the owner’s bank statements or paycheck).  Most importantly, the deposit of these funds into the account would inure to the benefit of the owner or, if the owner is deceased, the owner’s beneficiaries.  

It is important to emphasize that, regardless of how the automated activity occurs, such activity is fully transparent, the owner’s interest in the account is preserved, and there is no harm to the owner.  The harm occurs when the account is escheated, liquidated by the state (thereby cutting off any additional growth in the account), and the owner gets hit with taxes and tax penalties either for not paying capital gains taxes that were due upon liquidation of the account (which the states do not pay) or as a result of prematurely or inappropriately liquidating a tax-advantaged account.[footnoteRef:6]   [6:   For example, as discussed below, a state’s liquidation of a 529 plan account will result in tax penalties being assessed on the owner of the account because such proceeds were not used to pay for the designated beneficiary’s qualified higher educational expenses.  
] 


The Institute is not advocating that automated features on a mutual fund account be included in the Act as an indication of interest because of the pecuniary benefit to the mutual fund that will result.  We’re advocating this because we believe it is in the owner’s best interest and we know the harm that will result to investors from not including automated account features as an indication of interest.  If the concern of NAUPA and the states is that the heirs or beneficiaries of a deceased shareholder would be unaware of these accounts and the mutual funds are motivated through their own pecuniary interest to keep such persons deliberately ignorant while they reap the rewards (e.g., the management fees) from these accounts, the quarterly accounts statements required by Federal law would prevent such obsfucation.  If the states’ concern lies with deceased owners, they should be aware that statements sent to a deceased owner’s last known address will either be returned to the sender, thereby triggering SEC Rule 17Ad-17, or received by the owner’s personal representative who is responsible for settling the owner’s estate. Not only would such statements provide the deceased owner’s personal representative ample and adequate notice regarding the existence of the account but, it should be remembered that all communications required by the Federal securities laws will cease will cease as the states will not be sending out quarterly statements or other Federally-required communications on these accounts.  Accordingly, we believe NAUPA’s arguments opposing the Act including automated account features as an indication of the owner’s interest in an account to be without merit and harmful to the interest of the owners of these accounts.  Indeed, as the representative of AARP testified at the Committee’s last meeting, NAUPA’s position is wholly contrary to the message sent to encourage retirement savings of “set it and forget it.”  If account owners follow this advice and the Act fails to include automated account feature as an indication of interest, the “set it and forget it” [footnoteRef:7] advice would need to be changed to “set it and lose it.” [7:   AARP’s advice is consistent with that of the Department of Labor (“DOL”).  According to the DOL’s publication,  Saving Fitness: A Guide to Your Money and Your Financial Future, a young person saving for retirement has  

. . . one huge ally — time. Let’s say that you put $1,000 at the beginning of each year into an IRA from age 20 through age 30 (11 years) and then never put in another dime. The account earns 7 percent annually. When you retire at age 65 you’ll have $168,515 in the account. A friend doesn’t start until age 30, but saves the same amount annually for 35 years straight. Despite putting in three times as much money, your friend’s account grows to only $147,914.

DOL Report at p. 6.  While the dormancy period for an IRA account typically does not start until the owner of the account must take required minimum distributions, if this advice were applied to any account used to save for retirement other than a tax-advantaged account (with a delayed dormancy trigger), this would be very bad advice indeed in any state with a “contact” dormancy trigger as the account would have escheated and been liquidated long before the owner retired and attempted to claim the account. 
] 


C. Email Considerations

As more and more investors are moving to the electronic world to conduct business, we think it is important that the Act accommodate this trend both as it exists today and as it may evolve in the years ahead.  Towards this end, we recommend that the Act treat communications sent by a mutual fund to its clients via email in a manner substantively comparable to communications sent via the U.S Postal Service.[footnoteRef:8]   [8:   The Federal law and regulations governing the substance of communications that mutual funds must provide to investors do not distinguish between those communications provided in hard copy and those provided via email.
] 


NAUPA has opposed this recommendation arguing that, with email, there is no guarantee that the email was received by the addressee.  NAUPA has also noted that the email address to which the email was sent may have been abandoned by the owner but not terminated so email sent to the account would not bounce back to the sender[footnoteRef:9] and would not come to the owner’s attention.  In response to their first point, we would point out that communications sent to an owner’s last known address are presumed received if they are not returned by the U.S. Post Office to the sender.  As such, holders should be able to presume that information sent via email to the owner was received by the owner if it did not bounce back to the holder based on the email address no longer being valid.  [9:  Today, if an email bounces back, standard industry practice is to convert the account from email delivery by U.S. mail.  If such mail is returned by the post office as undeliverable, the provisions of SEC Rule 17Ad-17 are triggered.
] 

 
We recognize that with respect to abandoned email accounts, unlike U.S. mail, which will not continue to be delivered to an address that is no longer valid (hence the “RPO” process), email communications can continue to be sent to an existing email address that may no longer be valid even though the owner of that address has abandoned it.  We disagree with NAUPA regarding how the Act should address these situations.  While NAUPA has proposed to address this concern by requiring mutual fund shareholders who receive their communications from a fund company by email to indicate an interest in their accounts to avoid escheatment, we disagree that this is necessary.  Instead, we believe that funds should be able to rely on email sent to the investor as delivered if the fund can document such delivery.  For example, technology exists to determine whether an email sent to an investor has, in fact, been received and/or opened by the investor (e.g., the return receipt functionality in email systems).  With the ever-expanding technology being developed, it is likely that additional email tools to confirm delivery of emails will be developed in the years ahead.  Accordingly, NAUPA’s solution of requiring all owners who receive their communications via email to indicate an interest in their account to avoid escheatment is too extreme.  Instead, the Act should accommodate holders using technology to determine whether emails have been received before automatically deeming this delivery method – which the owner of the account had to affirmatively opt into – to be invalid.  We recommend that the Act address this issue by revising Section 3(a)(3) as follows:

	Section 3.  PRESUMPTION OF ABANDONMENT.

(a) Property is presumed abandoned if it is unclaimed by the apparent owner at the time set forth below for the particular property:

***

(3)  any security, other than a debt obligation, three years after the date of a second consecutive first class mailing to the owner was returned as undelivered by the United States Postal Service, unless a subsequent first class mailing to the owner was not returned as undeliverable.  With respect to any owner who receives communications regarding the security from the holder by email rather than through the United States Postal Service, if the holder is unable to verify the owner’s receipt of such email communication, it must attempt to communicate with the owner via first class mail.  If such mailing or a subsequent mailing is returned to the holder as undeliverable as provided in this section, three years after the date of the return of such mailing.

***
Comment:  This revision will respect the decision of those owners who have affirmatively elected to receive information regarding their securities or security accounts via email by requiring the holder to verify the owner’s receipt of such email.  In the event the holder is unable to do, it must replace email delivery with delivery via U.S. mail (rather than through an indication of interest).  This solution should assuage NAUPA’s concerns with holders’ sending email to an address that has been abandoned but not terminated.

D. Tax-Advantaged Accounts

Tax-advantaged accounts are those accounts that are accorded specialized tax treatment under the Internal Revenue Code.  The Code accords these accounts specialized tax treatment in order to encourage savings for a purpose recognized to be in the public interest.  The two most common types of existing tax-advantaged accounts are retirement accounts – which are intended to encourage Americans to save for retirement – and 529 Plan accounts – which are intended to promote savings for qualified higher education expenses.  We are pleased that the October Draft recognizes the importance of tying the dormancy period for an IRA account to the required minimum distribution provisions of the Internal Revenue Code applicable to such accounts.[footnoteRef:10]  With respect to other types of tax-advantaged accounts – ERISA and 529 Plan accounts – we offer the following recommendations. [10:   Section (a)(14) of the October Draft provides that property in an IRA account shall be presumed abandoned three years from the later of an RPO standard being triggered and the date the owner has reached the age of 70.5 (i.e. the date the required minimum distributions must commence pursuant to the Internal Revenue Code).  
] 


1. ERISA Accounts

The Institute continues to recommend that ERISA accounts be expressly excluded from the Act to avoid any dispute regarding Federal preemption of these accounts.  During the recent meeting, the Committee expressed interest in better understanding what happens to an ERISA account in the event it is abandoned.

Section 512 of ERISA provided for the creation of an Advisory Council on Employee Welfare and Pension Benefit Plans to advise the Secretary of Labor on ERISA-related issues.  In 2013, this Council, which is also known at the ERISA Advisory Council, examined the issues that retirement plan sponsors, fiduciaries, service providers, and other parties that represent retirement plan issues “face in handling plan benefits payable to participants and beneficiaries who cannot be found or are nonresponsive.”  The Council’s work resulted in its publication of a report in November 2013, Report to the Honorable Thomas E. Perez, United States Secretary of Labor, Locating Missing and Lost Participants (the “Report”).[footnoteRef:11]  While there is much information in this Report that may be of interest to the Committee, with respect to the issue of abandoned ERISA accounts, the report notes that DOL’s Field Assistance Bulletin (“FAB”) 2004-2 addresses this issue.  According to the Report:   [11:   A copy of the Report is attached as Appendix I.  It is available electronically at: http://www.dol.gov/ebsa/publications/2013ACreport3.html.  
] 


. . . if the [retirement] plan fiduciary is unable ‘to locate participants or otherwise obtain directions concerning the distribution of their benefits,’ there are a number of options that the fiduciary might have with regard to effecting the distribution and thus allowing for the winding up of the terminated plan and trust.  The FAB directs the plan fiduciary to consider the following options in the order described below:

· Individual Retirement Plan Rollovers: The DOL states that the plan fiduciary ‘must always consider distributing missing participant benefits into individual retirement plans (i.e., an individual retirement account or annuity).’  This is the ‘preferred distribution option because it is more likely to preserve assets for retirement purposes than any of the other identified options.’  The FAB points to DOL’s safe harbor regulation for selecting the individual retirement plan custodians and trustees and the investment option when the vested account balance is $5,000 or less and the plan provides for a ‘cash out’ distribution.  The DOL notes that this regulation, which can be found at 29 C.F.R. § 2550.404a-2, could be applied in the context of a DC plan termination even if the account balance was larger than $5,000. [Emphasis added.]

· Federally Insured Bank Accounts:  If the fiduciary is unable to find an individual retirement plan trustee or custodian to take the rollover, transferring the account balance to an interest bearing federally insured bank account in the name of a missing participant is permissible if the participant would have an unconditional right to withdraw funds from the account.  The fiduciary should consider the interest rate paid on the account and bank charges in determining whether such a transfer is prudent and otherwise in compliance with ERISA.[footnoteRef:12] [12:   Note the Council’s concern with ensuring that the transfer of the account from an ERISA plan to bank account is done in a manner that would enable the account to earn interest while not being subject to unreasonable bank charges.  By contrast, a retirement account that escheats to the state would earn no interest and would have no growth potential.
] 


· Escheat to State Unclaimed Property Funds:  As an alternative, plan fiduciaries may also consider transferring missing participants’ account balances to state unclaimed property funds in the state of each participant’s last known residence or work location.  The FAB states that this option is a possibility if the individual retirement solution will not work.  However, the FAB does not appear to require the fiduciary to attempt to transfer to a federally insured bank account prior to escheating.[footnoteRef:13]   [13:   Report at pp. 13-14.  
] 


The Report also discusses ERISA’s preemption of the states’ abandoned property law:

Every state has enacted laws that require the holder of property that has been abandoned to transfer such property to the state.  On several occasions, . . . DOL has issued guidance indicating its view that ERISA Section 514(a) preempts application of these state abandoned property laws to plan beneficiaries.  The earliest guidance is in Advisory Opinion 78032A, where DOL stated that ERISA preempts a California law providing that employee benefit trust distributions escheat to the state if the owner has not indicated an interest in the benefit within seven years after the distribution became payable.  The DOL most recently expressed its view in Advisory Opinion 94-41A, where DOL concluded that ERISA preempts application of a Texas unclaimed property law to a defined contribution plan.

*			*			*

Numerous witnesses indicated that plans uniformly treat benefits of Lost Participants as not subject to state abandoned property laws.  This preemption of state law allows plans to follow uniform procedures with respect to benefits of Lost Participants regardless of the state of residence.  It appears that state abandoned property administrators respect ERISA preemption and do not attempt to subject benefits of participants in ongoing plans to escheatment.[footnoteRef:14]   [14:   Report at pp. 18-19.
] 


Finally, the Report notes that some witnesses had suggested to the Council that DOL “could provide guidance that would permit plans to turn over property on a voluntary basis to state abandoned property authorities as a method of handling the accounts of missing participants.”  In response to this suggestion, the Report states that “Most members of the Council do not support this approach because the resulting patchwork of state and federal regulation would introduce further complexity that is unlikely to result in uniting participants with their benefits.”[footnoteRef:15] [15:   Report at p. 19.
] 


Based on this information, the Institute again recommends that the Act expressly exclude ERISA accounts.[footnoteRef:16] [16:   My understanding is that the Committee has previously voted to exclude ERISA accounts from the Act.  During the recent meeting, I believe the Committee reversed this vote.  We recommend that the Committee reinstate the ERISA exclusion.
] 


2. 529 Plan Accounts

With respect to 529 plan accounts, the October Draft proposes that such accounts be presumed abandoned three years from the later of an RPO trigger or thirty years from the date the account was opened.  The Institute supports – and previously recommended – this treatment and we are pleased that it was included in the October Draft.

At the recent meeting, there was some opposition to this provision, including by a state official who argued for a short (3 year) dormancy period.  According to this person, holders wanted the longer (i.e., 30 year) period to enrich themselves at the expense of either the owners of these accounts (who may have forgotten about their existence) or the owners’ heirs.  In response to testimony at the meeting by the Institute regarding how early termination of these accounts would harm the owners and designated beneficiaries of these accounts, the official testified that the Institute’s arguments had no merit because there was no guarantee that the value of these accounts would continue to grow over the longer dormancy period.  For the reasons set forth below, we respectfully disagree with these assertions.  

529 plan accounts are created by the states and the proceeds in them inure to the benefit of the state and the owners of these accounts.  While it is true that the states, for a fee, have hired members of the Institute and other asset managers to manage the money in these accounts, the money that they manage belongs to the state’s 529 plan.  The fees the states pay to the holders to manage these accounts are negotiated by the state’s plan administrator, with oversight by the plan’s trustees who have a fiduciary duty to the account owners.  It is not uncommon for a state, upon expiration of its contract with one asset manager, to move the accounts to another.  Because the state, pursuant to Section 529 of the Internal Revenue Code, must retain full authority over these accounts, it is the states – not the holders – that determine what service provider they will utilize and under what terms and conditions they will do so.  Accordingly, funds managing these accounts are doing so under the terms and conditions set forth in the states’ contracts.

We find it highly unlikely that any person who opened a 529 plan account would forget that the account had been opened.  Indeed, the statements the owner of the account is required to receive each and every quarter, along with the annual Official Statement (which is the equivalent of a prospectus for these products) are an ongoing reminder of the existence of the account.  In other words, these accounts are fully transparent to an owner (or the owner’s personal representative if the owner has died).  Also, under Section 529, it is impossible to open a 529 plan account without designating a beneficiary for the account.  We find it highly unlikely that, in opening an account for a designated beneficiary, the account owner would fail to mention to any person (including the designated beneficiary or his or her parents) that the account had been opened to help pay for the beneficiary’s qualified higher education expenses. 

More importantly, however, we are quite surprised that a state official involved in running his state’s 529 plan would argue that such plans should be prematurely liquidated on the basis that there is no guarantee that 529 plan accounts will grow if left untouched in the hands of the state and the holder designated by the state for 30 years.  While we concur that, like all investment accounts, these accounts are not guaranteed, we note that the website for the 529 plan of this person’s state touts 529 plans as “superior to many other savings vehicles due to the tax treatment of withdrawals when used for qualified higher education expenses.”  It also encourages visitors to the site to see the plan’s returns “and compare them with other 529 plans” by visiting www.savingforcollege.com and it touts the plan’s one year, three year, and five year performance.  

[bookmark: _GoBack]Notwithstanding the information on the website, including such plan being a “superior” savings vehicle, before the Committee this official argued that, to protect the interest of the owners of 529 plan accounts, the monies in these accounts should be presumed abandoned 3 years after the abandonment trigger.  In our view, this recommendation is guaranteed to harm the owners and designated beneficiaries of these accounts.  This is because escheatment of these accounts will, in all likelihood, result in their liquidation, which will cut off any growth in these accounts.[footnoteRef:17]  The performance touted to investors and potential investors will be illusory as, once the account is liquidated, it will have zero performance.[footnoteRef:18]  More importantly, however, because the account is being liquidated for a purpose other than to pay for qualified higher education expenses, liquidation will result in (1) turning the tax-advantaged account into a taxable account; and (2) subjecting any earnings in the account to a 10% withdrawal penalty.  In other words, there will be significant harm resulting to the owner or the account’s designated beneficiary from prematurely liquidating a 529 plan account. [17:   See footnote 7 above for an example of how small amounts invested in an investment account today can grow significantly over time.  The same would be true of 529 plan accounts, which is why many parents open these accounts for very young children.
]  [18:   If the Act imposes an indication of interest abandonment trigger on these accounts and if automated deposits into the accounts do not constitute an indication of interest, these accounts will be at risk of escheatment notwithstanding the state sponsor of the plan having a valid address for the owner.] 


To avoid this result, we continue to advocate a 30-year dormancy period for these accounts.  Such a long dormancy period will not adversely affect the owner or beneficiary of the account.  As the Committee considers this longer dormancy period, we recommend that it remember that there is no age limit on these accounts.  While most accounts may be opened for college-bound seniors, Joe Hurley, who founded www.Savingforcollege.com, the preeminent website regarding all states’ 529 plans (the same site the state’s website encourages persons to visit) and who has used 529 plans to pay for his grown children’s college education, is currently using one of his 529 plan accounts to study agriculture to better enable him to run the farm he started to occupy his time during retirement.  We believe 30 years is an appropriate dormancy period for these accounts and we strongly encourage the Committee to retain this provision from the October Draft.

V. Section 20, Requests for Reports; Examination of Records; Limitations on Use of Information and Documents Obtained by the Administrator

The Institute continues to believe that the Act should ban states’ use of contingent fee auditors. In opposition to a ban recommended by the Institute and others, NAUPA argues that:  the states cannot afford to hire staff as auditors; the use of auditors is not costing the states any money; and but for the contingent fee arrangements, auditors would be unwilling to conduct these audits.  These arguments are not persuasive.  As noted in the Comment to Section 20 of the October Draft, “[c]ontingent fee auditors are paid substantial amounts of money” by the states.  The money paid to these auditors is, in fact, money that would have been in the state coffers but for a state having to pay the contingent fees to the auditors.  The states can afford to pay these auditors “substantial amounts of money” because it’s a mere portion of the monies flowing to the states from these audits – the vast majority of which will never be returned to owners according to information previously submitted to the Committee on behalf of NAUPA.[footnoteRef:19]  Indeed according to the NAUPA submission, on average, states with a 5 year dormancy period only return to owners approximately 29.40% of escheated funds.  States with a 3 year dormancy period return a little more to owners – i.e., 38.25%.[footnoteRef:20]  Neither figure is anywhere near the amount they owe to owners.  Accordingly, the reason states can pay “substantial amounts of money” to contingent-fee auditors without incurring any state debits is because they are using the money of owners to pay these exorbitant fees.  If a state paying fees to a contingent fee auditor ever had to pay out 100% of escheated funds to owners, they would be unable to do so without an additional legislative appropriation. The fact that states can pay these substantial fees out of their escheated property, does not mean that they should pay them. [19:   See “State UP Program Claims Paid 3 v. 5 Year Dormancy,” which was included as a .pdf attachment to NAUPA’s May 9, 2014 submission to the Committee.  While NAUPA’s submission has been posted to the Committee’s webpage on the Uniform Law Commission’s website, a copy of this chart is included as Appendix II to this letter.  A report published by the California Legislative Analyst Office on February 10, 2015, Unclaimed Property: Rethinking the State’s Lost & Found Program notes that, of the $7.2 billion the state has collected under its unclaimed property law, “the state estimates that it will reunite less than $1 billion with owners” thereby leaving California with an addition $6 billion in revenues from unclaimed property.  California is one of many states that rely on contingent fee auditors.  It is no wonder that states that use such auditors can afford to pay them “substantial amounts of money” while claiming it is not costing the state anything. 
]  [20:   During the Committee’s meetings, the states have periodically supported more rigorous escheatment by providing examples of instances where they have reunited owners with escheated property.  The Committee should not lose sight, however, as indicated by NAUPA’s submission, that these examples are the exception and not the rule.   On average, most owners will never be reunited with their property.] 


With respect to the states’ claims that, but for these contingent fee arrangements, auditors would be unwilling to conduct these audits, we note that there had been no proof submitted to the Committee verifying this assertion.  Moreover, as noted by some members of Committee, due to the inherent conflicts of interest in contingent fee arrangements, many states prohibit paying tax auditors on this basis.  And yet, these states have had no difficulty attracting third-party auditors to conduct such audits.

Assuming the Committee believes that, for reasons unrelated to the merits of this issue, the Act should permit the use of contingent fee auditors, we share the concerns of the Committee expressed in the comments to Section 20 relating to this issue and we support the reforms included in Section 20 of the October Draft.

▪			▪			▪			▪
	
The Institute appreciates the opportunity to provide these additional comments and recommendations to the Committee for its consideration.  If you have any questions concerning them, or if I can be of further assistance, please do not hesitate to contact me.


							Sincerely,

							/s/
							Tamara K. Salmon
							Associate General Counsel


Attachments:

· Appendix I: ERISA Advisory Council Report (November 2013)
· Appendix II: NAUPA Submission
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