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UNIFORM SECURITIES ACT (2002)

Prefatory Note

There are two versions of the Uniform Securities Act currently in force.

The Uniform Securities Act of 1956 (“1956 Act”) has been adopted at onetime or another, in
whole or in part, by 37 jurisdicions.

The Revised Uniform Securities Act of 1985 (“RUSA™) has been adopted in only afew
States.

Both Acts have been preempted in part by the National Securities Markets Improvement Act
of 1996 and the Securities Litigation Uniform Standards Act of 1998.

The need to modernize the Uniform Securities Act is a consequence of a combination of the
new federal preemptive legidation, significant recent changes in the technology of securities
trading and regulation, and the increasingly interstate and international aspects of securities
transactions.

The approach of this Act is to use the substance and vocabulary of the morewidely adopted
1956 Act, when appropriate. The Act aso takes into account RUSA, federal preemptive
legislation, and the other developments that are described in this Preface and the Proposed
Comments.

The Act has been reorganized to follow in large part the National Conference of
Commissioners on Uniform State Laws (“NCCUSL"”) Procedural and Drafting Manual 15-41
(1997).

Thisisanew Uniform Securities Act. Amendment of the earlier 1956 Act or RUSA would
not be wise given the different versions of the 1956 Act enacted by the States and the
determination to seek enactment in all state jurisdictions of the new Uniform Securities Act after
it is adopted by the National Conference.

The Act is solely anew Uniform Securities Act. It does not codify or append related
regulations or guidelines. The Act also authorizes state administrators in Section 203 to adopt
further exemptionswithout statutory amendment.

The Act includes headings for subsections as an aidto readers. Unlike section captiors,
subsection headings are not a part of the official text. Each jurisdictionin whichthisActis
introduced may consider whether to adopt the headings as a part of the statute and whether to
adopt a provision darifyingthe effect, if any, to be given to the headings.



The Drafting Committee reviewed severa drafts in meetings between 1998 and 2002. The
Committee had the assistance of advisors, consultants, and observers from several interested
groups, including, among others, the American Bankers Association, the Americen Bar
Association, the American Council of Life Insurers, the Certified FHnancial Planner Board of
Standards, the Financial Planning Association, the Investment Company Institute, the Investment
Counsel Association of America, the National Association of Securities Dealers, Inc., the New
Y ork Stock Exchange, the North American Securities Administrators Association, the Securities
and Exchange Commission, and the Securities Industry Association. In addition, the Reporter
and the Chair met on several occasions with committees or representatives of these and other
groups.

In drafting the new Act, the Reporter and the Drafting Committee recognized two
fundamental challenges. First, there was a general recognition among all involved of the
desirability of drafting an Act that would receive broad consensus support. The success of
RUSA had been limited because of fundamental differences among relevant constituencies on
severa issues. After the National Securities Markets Improvement Act of 1996 preempted
specified aspeds of state securities law with respect to federal covered securities, the opportunity
to draft an Actin aless contentious atmospherewas available. Given the number of industry,
investor, and regulatory interests affected by the Act and the complexity of the Act itself,
building consensus was the Act’s most significant drafting challenge.

Second, there was the technical challenge of drafting anew Ad that could achieve the basic
goal of uniformity among states and with applicable federd law against the backdrop of 46 years
of experience with the 1956 Act. Ove time both Uniform and non-Uniform Ad states have, to
varying degrees, evolved local solutionstoanumber of securities law issues. Inincreasingly
global securities market, the need for uniformity has become more important. Drafti ng language
to achieve the greatest practicable uniformity, gven differences in state practice, was a key
aspiration of thisAct. In afew instances, such as dollar amounts for fees the Act defersto local
practice. On afew other issues, bracketed language or the Official Comments articulate an
alternative some states may choose to adopt rather than the language of the Act itself.

The Actisin sevenArticles:

Title and Definitions

Exemptions from Registration of Securities

Registration of Securities and Notice Filings of Federal Covered Securities
Broker-Dealers, Agents, Investment Advisers, Investment Adviser Representatives, and
Federal Covered Investment Advisers

Fraud and Liabilities

Administration and Judicial Review

Transition

N S

No o

There are has three overarching themes of the Act.



First, Section 608 articulates in greater detail than the 1956 Act’s Section 415 the objectives
of uniformity, cooperation among relevant state and federal organizations and self-regulatory
organizations, investor protection and, to the extent practicable, capital formation. The theme of
uniformity and the aspiration of coordination of state and local securities law is paticularly
stressed in the Act and Official Comments. Section 602(e), consistent with the Federal Securities
Litigation Uniform Standard Ad of 1998, is a new provision encouraging reciprocd state
enforcement assistance.

A second overarching theme of the Act is coordination with the Nationd Securities Markds
Improvement Act of 1996 (“NSMIA”). New definitions were added to define in Section 102(6),
federal covered investment adviser, and in Section 102(7), federd covered security. NSMIA also
had implications for several securities registration exemptions (see Section 201(3), 201(4),
201(6), 202(4), 202(6), 202(13), 202(14), 202(15) and 202(16)); securities registration (Sections
301(1) and 302); and the broker-dealer, agent, investment adviser, and investment adviser
representatives provisions (see especialy Sections 402(b)(1) and (5), 403(b)(1)(A) and (2), 405
and 411).

A third theme of the Act involves facilitating electronic records, signatures, and filing. New
definitions were added to address filing (Section 102(8)), record (Section 102(25), and sign
(Section 102(30). Section 104 expressly permits the filing of electronic signatures and records.
Collectively these provisions are intended to permit electronic filing in central information
depositories such as the Web-CRD (Central Registration Depository), Investment Adviser
Registration Depository (IARD), the Securities and Exchange Commission’s Electronic Data
Gathering, Andysis and Retrieval System (EDGAR) or successor institutions. Eectronic
communications also has led to an amplification of Section 610, the jurisdiction section.

The new Act makes several other significant changes compared to the 1956 Act or RUSA.

(1) The definition of “security” in Section 102(28) has been modernized to take into account
amendments to the counterpart federal provisions; add new language to expressly include
uncertificated securities; exclude contributory or noncontributory ERISA plans; and amplify the
definition of investment contract sothat it can expressly reach interestsin limited partnerships,
limited liability companies, or limited liability partnerships, or viatical settlement agreements,
among other contracts, when they satisfy the definition of investment contrad.

The new Act does not expressly exclude from the definition of security variable insurance
products, but does exempt variable insurance product from securities registration in Section
201(4). The states are divided on the question of whether variable insurance products should be
excluded (and not subject to fraud enforcement) or exempted (and subject to fraud enforcement).
For those states that wish to continue or adopt an exclusion for variable insurance products from
the definition of security, prgposed statutory language is included in the Official Comments.

(2) Nineteen new definitions were added to define “bank” (Section 102(3)), “ depository



institution” (Section 102(5)), “federal covered investment adviser” (Section 102(6)), “federal
covered security” (Section 102(7)), “filing” (Section 102(8)), “institutional investor” (Section
102(11)), “insurance company” (Section 102(12)), “insured” (Section 102(13)), “international
banking institution” (Section 102(14)), “investment adviser representative” (Section 102(16)),
“offer to purchase” (Section 102(19)), “placeof business’ (Section 102(21)), “ predecessor ad”
(Section 102(22)), “price amendment” (Section 102(23)), “principal place of business’ (Section
102(24)), “record” (Section 102(25)), “ Securities and Exchange Commission” (Section 102(27)),
“self-regulaory organization” (Section 102(29)), and “sgn” (Section 102(30)). The growthin
definitions is suggestive of the increased complexity and detail of several revised provisionsin
the new Act.

(3) Specific exemptions from securities registration are broadened. Most significant is
Section 202(13) which builds on a new definition of institutional investors tha parallels Rule
501(a) of the Seaurities Act of 1933, with $10 million rather than $5 million thresholdsin
Sections 102(11)(F) - (K), and (O), and addresses specified employee plans, trusts, Internal
Revenue Code Section 501(c)(3) organizations, small business investment companies licensed by
the Small Business Administration, private business development companies under Section
202(a)(22) of the Investment Advisers Act, and other institutional purchasers. The definition of
institutional investor also reaches qualified institutional buyers under Rule 144A(a)(1) of the
Securities Act of 1933, major U.S. institutional investors as defined in Rule 15a-6(b)(4)(i) of the
Securities Exchange Act of 1934, and federal covered investment advisers acting for their own
accounts. The new institutional invegor transaction exemption in Section 202(13) will also
reach other persons specified by rule or order of the administrator.

The limited offering transaction exemption in Section 202(14) was broadened to reach 25
persons, in addition to those exempted by the institutional investor exemption, on condition that
the transaction is part of a single issue, and other specified conditions are satisfied.

If the SEC adopts a new definition of qualified purchaser as it has proposed under Rule
146(c) of the Securities Act of 1933, there may ultimately be four preemptive or exemptive types
of provision applicable to the new Act: (1) the SEC qualified purchaser provision; (2) Section
18(b)(3) which provides preemptive treatment for Rule 506 offerings under the Securities Act of
1933; (3) specified investorsin Section 202(13); and (4) limited offerings in Section 202(14).

The options exemption in Section 201(6) was broadened; the “manual” exemption in Section
202(2) has been modernized for an electronic age; a broadened exemption has been provided for
specified foreign securities in Section 202(3); a new exemption has been added for nonissuer
transactions in securities subject to Securities Exchange Act reporting in Section 202(4); a new
exemption has been added for nonissuer transactionsrated &t the time of atransaction by a
nationally recognized statigical rating organization in one of the four highest rating categoriesin
Section 202(5)(A); and new exemptions were added for specified foragn issuers whose
securities are traded on designated securities exchanges in Section 202(9), contrd transactionsin
Section 202(18), specified out-of-state offers or salesin Section 202(20), specified sales



transactions in Section 202(22), and specified exchange transactions in Section 202(23).

The administrator must expressly authorize one of three exemptions of notes, bonds,
debentures, or other evidences of indebtedness for nonprofit organizations under Section 201(7)
and new conditions have been added to the unit secured transactions exemption in Section
202(11) to address two substantial areas of state regulatory concern.

The emphasis on the securities registration exemptive areais on flexibility. Securities
administrators are both given broad powers to exempt other securities, transactions, or offersin
Section 203 and to deny, suspend, condition or limit specified exemptionsin Section 204.

(4) Relatively modest changes were made to Article 3, which concerns registration of
securities. A new notice filing provision was added in Section 302. A generic waiver provision
was added in Section 307. New procedural provisions for stop orders were added in Section
306(d)-(f).

Merit regulation was among the most divisive issues that confronted the RUSA Drafting
Committee. After the National Securities Market Improvement Act of 1996 preempted states
from applying merit regulation provisions to federal covered securities, this became aless
controversial issue. The approach in this Act retains two widely adopted merit regul ation
provisions in Section 306(a)(7)(A)-(B):

a. the offering will work or tend to work a fraud upon purchasers or would so operate; or

b. the offering has been or would be made with unreasonable amounts of underwriters' and
sellers’ discounts, commissions, or other compensation, or promoters profits or
participations or unreasonable anounts or kinds of options.

In addition, bracketed Section 306(a)(7)(C) includes the less widely adopted formulation,
“the offering is being made on termsthat are unfair, unjust, or inequitable.” A new Section
306(b) provides: “To the extent practicable the administrator shall adopt, by rule or order,
published standards that provide notice of conduct that violates [the merit regulation] Section
306(a)(7).” NASAA Guidelines provide thistype of published standard. This hortatory Section
isintended to address one type of criticism of merit regulation.

(5) Article 4, which concerns broker-dealers, agents, investment advisers, investment adviser
representatives, and federal covered investment advisers was substantially revised to take into
account the NSMIA and significant changes in administrative practice such as those occasioned
by the electronic WEB-CRD and the IARD. New developments also had an impact or the
definitions of “agent” (Section 102(2)), “broker-dealer” (Section 102(4)), “investment adviser”
(Section 102(15)), and “investment adviser representative” (Section 102(16)). NSMIA led also
to the new federal covered investment adviser notice filing procedure in Section 405.



“[A] bank, savings institution or trust company” was excluded from the 1956 Act Section
401(c) definition of broker-dealer. After the Gramm-Leach-Bliley Act was adopted in 1999, the
generic exclusion of banks from the definition of broker and dealer in Sections 3(a)(4) and (5) of
the Securities Exchange Act of 1934 was rescinded in favor of functional regulation. At the
federal level this means that banks, unless limiting their securities activities to a specific list of
excluded activities, are required to register as broker-dealers. This Act generally follows the
federal approach with exceptions for private securities offerings addressed by Section
3(a)(4)(B)(vii) of the Securities Exchange Act of 1934 and de minimis transactionsin Section
3(a)(4)(B)(xi) which in the new Act are limited to unsolicited transadions. The administrator is
given afurthe residual power in Section 102(4)(E) to adopt further exclusions for banks, by rule
or order. Securitiesissued by banks, other depository institutions, and international banking
Institutions are exempt from securities registration in Section 201(3). Banks, savingsingditutions,
and other depository institutions, when not excluded from the definition of broker-dealer, will be
required to register by Section 401 and generally, like all other broker-dealers, be subject to the
regulatory and liability provisions of the Ad in Article 4 and 5.

(6) Thefraud and liabilities Artide 5 and the definition of fraud in Sedion 102(9) is
substantively little changed. Thisincludesthe general fraud provision in Section 501, the filing
of sales and advertising literature in Section 504, misleading filings in Section 505, and
mi srepresentations concerning registration or exemption in Section 506. Technical charges were
made to the evidentiary burden Section 503 and the criminal penalties Section 508.

Section 502(a), prohibited conduct in providing investment advice, is unchanged. A new
rulemaking authority was added in Section 502(b) to succeed earlier statutory provisionsin
Section 102 of the 1956 Act. Thiswill give the administrator broad flexibility and recognizes
that most state provisions regulating investment advisersin recent years have been adopted
through rules.

Section 507 isanew qualified immunity provision to protect a broker-dealer or investment
adviser from defamation claims based on information filed with the SEC, a state administrator,
or self-regulatory organization “unlessit is proven that the person knew, or should have known at
the time that the staement was made, that it was false inamaterial respect or the person acted in
reckless disregard of the statement’ s truth or falsity.” This Section, which is consigent with
most litigated cases to date, is aresponse to concerns that defamation lawsuits have deterred
broker-dealers and investment advisers from full and complete disclosure of problemswith
departing employees. The Drafting Committeewas sensitive to the concern that such immunity
could allow broker-dealers and investment advisers to unfairly characterize employees to protect
their “book” of clients. Because of this concern the Drafting Committee rejected proposds for
an absolute immunity.

Section 510 is anew rescission offer provision that should be read with the definition of offer
to purchase in Section 102(19) and the exemption for rescission offersin Section 202(19).
Section 510 is consistent with administrative practice in many states today, although some states



also have afiling requirement.

More thought was devoted to the civil liability Section 509 than any other provision. As
ultimately drafted much in this Section is little changed from the 1956 Act. New subsections
were added to recognize the preemptive Securities Litigation Act of 1998 (Section 509(a)) and
civil liability for investment advice (Section 509(f)).

Significant changes were made in the statute of limitations Section 509(j). Current state law
provides awide range of statutes of limitations. The 1956 Act contained a“two years after the
contract of sale” statute of limitations. The new Act has two statute of limitations provisions.
Section 509(j)(1) limits violations of registration provisions to “one year after the violation
occurred.” Section 509(j)(2) follows the pattern of most federal securities statutes of limitations
and limits fraud violations to the earlier of “one year after the a discovery of the facts constituting
the violation or three years after such violation.”

The derivative liability provision in Section 509(g) is not intended to change the predicates
for liability for one who “materially aids” violative conduct.

(7) Severa changes are made in Article 6, which concerns Administration and Judicial
Review. Most aretechnical in nature. A new authorization for the administrator to develop and
implement investor education initiatives has been added in Sections 601(d) and (e).

Considerabl e attention was devoted to enforcement of the Act. The 1956 Act Section 408
was a dender provision providing for injunctions. Sections 603 and 604, in contrast, provide a
broad array of civil and administrative techniques including asset freezes, rescission orders, and
civil penalties. Under Section 604 the administrator may issue a cease and desist order. Two
other enforcement provisionsin the Act are (1) stop orders in Sections 306(d)-(f), and (2) broker-
dealer, agent, investment advise, and investment adviser representative denia's, revocations,
suspensions, cancellations, withdrawal restrictions, conditions, or limitations of registration
under Section 412. Each of the enforcement provisions in the Act includes both a summary
process and due process requirements either through judicial process or guarantees of appropriae
notice, opportunity for hearing, and findings of facts and conclusions of law in awritten record.

Section 607 isanew provision that clarifies the scope of nonpublic records and the
administrator’ s discretion to disclose in light of the extensive development of freedom of
information and open records laws since the 1956 Act was adopted.

The jurisdiction and service of process provisions, Sections 610 and 611, generally follow
Section 414 of the 1956 Act, but have been modernized to take into account electronic
communications.

(8) Section 103 preservesthe ability of the Act to reflect later amendments of specified
federal statutes and rules to the extent they are preemptive or this is otherwise pemitted by stae



law.

All involved in the Drafting of this new Act owe a particular debt of gratitude to Richard B.
Smith who served asour chair. His efforts were pivotd to the initiation of this project. His
indefatigableleadership and high standards immeasurably improved the find Act.
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UNIFORM SECURITIESACT

ARTICLE 1

GENERAL PROVISIONS

SECTION 101. SHORT TITLE. This[Act] may be cited as the Uniform Securities Act

(2002).

SECTION 102. DEFINITIONS. Inthis[Act], unlessthe context otherwise requires:

(1) “Administrator’ means the [insert title of administrative agency or official].

(2) “Agent” means an individual, other than a broker-dealer, who represents a broker-
dealer in effecting or attempting to effect purchases or sales of securities or represents an issuer
in effecting or attempting to effect purchases or sales of the issuer’ s seaurities, but a partner,
officer, or director of a broker-dealer or issuer, or an individual having asimilar status or
performing similar functions, is an agent only if the individual otherwise comes within the term.
The term does not indude an individual excluded by rule or order under this [Act].

(3) “Bank” means:

(Aabanking institution organized under the laws of the United States;

(B) amember bank of the Federd Reserve System;

(C) any other banking institution whether incorporated or not, doing business under
laws of a State or of the United States, a substantial portion of the business of which consists of

receiving deposits or exercising fiduciary powers similar to those permitted to be exercised by
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national banks under the authority of the Comptroller of the Currency pursuant to the first
Section of Public Law 87-722 (12 U.S.C. Section 92a), and that i ssupervised and examined by a
state or federal agency having supervision over banks, and that is not operated for the purpose of
evading this[Act]; and

(D) areceiver, conservator, or other liquidating agent of any institution or firm
included in clauses (A), (B), or (C) of this paragraph.

(4) “Broker-dealer” means aperson engaged in the business of effecting transactionsin
securities for the account of others or for the person’s own account. The term does not include:

(A) anagent;

(B) anissuer;

(C) abank or savingsinstitution if itsactivities as a broker-dealer are limited to those
specified in subsections 3(a)(4)(B)(i) through (vi), (viii) through (x), and if limited to unsolicited
transactions, (xi); 3(a)(5)(B); and 3(a)(5)(C) of the SecuritiesExchange Act of 1934 (15 U.S.C.
Sections 78c(a)(4) and (5)) or the bank satisfies the conditions described in subsection 3(a)(4)(E)
of the Securities Exchange Act of 1934 (15 U. S. C. Section 78c(a)(4));

(D) aninternational banking institution; or

(E) aperson excluded by rule or order under this[Act];

(5) “Depository institution” means

(A) abank; or

(B) asavingsinstitution, trust company, credit union, or similar institution that is
organized or chartered under the laws of a State or of the United States, authorized to receive

deposits, and supervised and examined by an offidal or agency of a State or the United States if

10
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its deposits or share accounts are insured by the Federal Deposit Insurance Corporation, the
National Credit Union Share Insurance Fund, or a successor authorized by federal law. Theterm
does not include:

(i) an insurance company or other organization primarily engaged in thebusiness
of insurance;

(i) aMorris Plan bank; or

(i) anindustrid |ocan company.

(6) “Federal covered investment adviser” means a person registered under the Investment
Advisers Act of 1940.

(7) “Federal covered security” means a security that is, or upon completion of a
transaction will be, a covered security under Section 18(b) of the Seaurities Act of 1933 (15
U.S.C. Section 77r(b)) or rules or regulations adopted under that provision.

(8) “Filing” means the receipt under this[Act] of arecord by the administrator or a
designee of the administrator.

(9) “Fraud,” “deceit,” and “defraud” include but are not limited to, common law deceit.

(10) “Guaranteed” means guaranteed as to payment of all principal and all intered.

(11) “Ingtitutional investor” means any of the following, whether acting for itself or for
others in a fiduci ary capacity:

(A) adepository institution or international banking institution;
(B) aninsurance company;
(C) asgparate account of aninsurance company;

(D) an investment company as defined in the Investment Company Act of 1940;
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(E) abroker-dealer registered under the Securities ExchangeAct of 1934;

(F) an employee pension, profit-sharing, or benefit plan if theplan hastotal assdsin
excess of $10,000,000 or its investment decisions are made by a named fiduciary, as defined in
the Employee Retirement Income Security Act of 1974, that is a broker-dealer registered under
the Securities Exchange Act of 1934, an investment adviser registered or exempt from
registration under the Investment Advisers Act of 1940, an investment adviser reg stered under
this[Act], adepostory ingitution, or an i nsurance company;

(G) aplan established and maintained by a State, a political subdivision of a State, or
an agency or instrumentality of a State or a political subdivision of a State for the benefit of its
employees, if the plan has total assetsin excess of $10,000,000 or its investment decisions are
made by the duly designated public official or by a named fiduciary, as defined in the Employee
Retirement Income Security Act of 1974, that is a broker-dealer registered under the Securities
Exchange Act of 1934, an investment adviser registered or exempt from registration under the
Investment Advisers Act of 1940, an investment adviser registered under this [Act], a depository
instituti on, or an insurance company;

(H) atrust, if it hastotal assets in excess of $10,000,000, its trustee is a depository
ingtitution, and its participants are exclusively plans of the typesidentified in subparagraph (F) or
(G), regardless of size of assets, except atrust that includes as participants self-directed
individual retirement accounts or amilar self-directed plans;

(I) an organization described in Section 501(c)(3) of the Internal Revenue Code (26
U.S.C. Section 501(c)(3)), or a corporation, Massachusetts or similar business trust, limited

liability company, limitedliability partnership, or partnership, not formed for the specific
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purpose of acquiring the securities offered, with total assets in excess of $10,000,000;

(J) asmall business investment company licensed by the Small Business
Administration unde Section 301(c) of the Small Business Investment Act of 1958 (15 U.S.C.
Section 681(c)) with total assetsin excess of $10,000,000;

(K) aprivate business development company as defined in Section 202(a)(22) of the
Investment Advisers Act of 1940 (15 U.S.C. Section 80b-2(a)(22)) with total assetsin excess of
$10,000,000;

(L) afederal covered investment adviser acting for its own account;

(M) a“qualifiedinstitutional buyer” as defined in Rule 144A(a)(1), other than Rule
144A(a)(1)(H), adopted under the Securities Act of 1933;

(N) a“major U.S.institutional investar” as defined in Rule 15a-6(b)(4)(i)
adopted under the Securities Exchange Act of 1934;

(O) any other institutional investor with total assetsin excess of $10,000,000 not
organized for the specific purpose of evading the Act; or

(P) any other person specified by rule or order under this Act.

(12) “Insurance company’ means a compary organized as an insurance company whose
primary business is writing insurance or reinsuring risks underwritten by insurance companies
and which is subject to supervision by the insurance commissioner or asimilar official or agency
of a State.

(13) “Insured” means insured as to payment of al principal and all interest.

(14) “International banking institution” means an international financial institution of

which the United States is a member and whose securities are exempt from registration under the
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Securities Act of 1933.

(15) “Invegment adviser” means a person that, for compensation, engages in the business
of advising others, either directly or through publications or writings, asto the value of securities
or the advisability of investing in, purchasing, or selling securities or that, for compensation and
asapart of aregular business, issues or promulgates analyses or reports concerning securities.
Theterm includes afinancia planner or other person that, as an integral component of other
financially related services, provides investment advice to others for compensation as part of a
business or that holds itself out as providing investment advice to others for compensation. The
term does not include:

(A) aninvestment adviser representative;

(B) alawyer, accountant, engneer, or teacher whose performance of investment
advice is solely incidental to the practice of the person’s profession;

(C) abroker-dealer or its agents whose performance of investment advice is solely
incidental to the conduct of business as a broker-dealer and that does not receive special
compensation for the investment advice;

(D) apublisher of abona fide newspaper, news magazine, or business or financia
publication of general and regular circulation;

(E) afederal covered investment adviser;

(F) abank or savings institution;

(G) any other person that is excluded by the Investment Advisers Act of 1940 from
the definition of investment adviser; or

(H) any other person excluded by rule or order under this[Act].
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(16) “Investment adviser representative” means an individual employed by or associated
with an investment adviser or federa covered investment adviser and who makes any
recommendationsor otherwise gives investment advice regarding securities, manages accounts
or portfolios of dients, determines which recommendation or advice regarding seaurities should
be given, provides investment advice or holds herself or himself out as providing investment
advice, receives compensation to solicit, offer or negotiate for the sale of or for sdling
investment advice, or supervises employees who perform any of the foregoing. The term does
not include an individual :

(A) who performs only clerical or ministerid acts;

(B) who is an agent whose performance of investment advice is solely incidental to
theindividual acting as an agent and who does not receive special compensation for investment
advisory savices,

(C) who is employed by or associated with a federal covered investment adviser,
unless theindividud:

(i) has a“place of business’ in this State as that term is defined by rule adopted
under Section 203A of the Investment Advisers Act of 1940 (15 U.S.C. Section 80b-3a) and is an
“investment adviser representative” asthat term is defined by rule adopted under Section 203A
of the Investment Advisers Act of 1940 (15 U.S.C. Section 80b-3a); or

(ii) has a“place of business’ in this State as that term is defined by rule adopted
under Section 203A of the Investment Advisers Actof 1940 (15 U.S.C. Section 80b-3a) and is
not a“ supervised person” as that term is defined in Section 202(a)(25) of the Investment

Advisers Act of 1940 (15 U.S.C. Section 80b-2(a)(25)); or
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(D) who isexcluded by ruleor order under this[Act].

(17) “Issuer” means a person that issues or proposes to issue a security, subject to the
following:

(A) Theissuer of avoting trust certificate, collateral trust certificate, certificate of
deposit for a security, or share in an investment company without a board of directors or
individuals performing similar functions, is the person performing the acts and assuming the
duties of depositor or manager pursuant to the trust or other agreement or instrument under which
the security isissued;

(B) theissuer of an equipment trust certificate or similar security serving the same
purpose, is the person by which the property is, or isto be, used, or to which the property or
equipment is, or istobe, leased or conditionally sald, or that is otherwise contractually
responsible for assuring payment of the certificate; and

(C) theissuer of afractional undivided interest in anail, gas, or othe mineral lease
or in payments out of production under alease, right, or royalty isthe owner of an interest in the
lease or in payments out of production under alease, right, or royalty, whether whole or
fractional, that creates fractional interests for the purpose of sale.

(18) “Nonissuer transaction” or “nonissuer distribution” means a transaction or
distribution not directly or indirectly for the benefit of the issuer.

(29) “Offer to purchase” includes an attempt or offer to obtain, or solicitation of an offer
to sell, a security or interest in a security for value. The term does not include a tender offer that
IS subject to Section 14(d) of the Securities Exchange Act of 1934 (15 U.S.C. 78n(d)).

(20) “Person” means an individual, corporation, business trust, estate, trust, partnership,
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limited liability company, limited liability partnership, asociation, joint venture, government;
governmental subdivision, agency, or instrumentality; public corporation; or any other legal or
commercial entity.

(21) “Place of business’ of a broker-dealer, an investment adviser, or afederal covered
investment adviser means:

(A) an office at which the broker-dealer, investment adviser, or federd covered
investment adviser regularly provides brokerage or investment advice, or solicits, meets with, or
otherwise communicates with customers or clients; or

(B) any other location that is held out to the general public as alocaion at which the
broker-dealer, investment adviser, or federal covered investment adviser provides brokerage or
investment advice, or solicits, meets with, or otherwise communicates with customers or
clients.

(22) “Predecessor act” means the act repealed by Section 702.

(23) “Price amendment” means the amendment to aregistration statement filed under the
Securities Act of 1933 or, if an amendment is not filed, the prospectus or prospectus supplement
filed under the Securities Act of 1933 that includes a statement of the offering price,
underwriting and selling discounts or commissions, amount of proceeds conversion rates, call
prices, and other matters dependent upon the offering price.

(24) “Principal place of business’ of a broker-dealer or an investment adviser means the
executive office of the broker-dealer or investment adviser from which the officers, partners, or
managers of the broker-dealer or investment adviser direct, control, and coordinate the activities

of the broker-dealer or investment adviser.
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(25) “Record,” except inthe phrases “of record,” “official record,” and “public record,”

means information that is inscribed on a tangible medium or that is stored in an electronic or

other medium and is retrievable in percelvable form;tachuding, but-rotHmitecHo,aregistration

(26) “Sale” includes every contract of sale, contract to sell, or disposition of, a security or
interest in a security for value, and “ offer to sell” includes an atempt or offer to dispose of, or
solicitation of an offer to purchase, a security or interest in a security for value. Both terms
include:

(A) asecurity given or delivered with, or as a bonus on account of, any purchase of
securities or any other thing constituting part of the subject of the purchase and having been
offered and sold for value;

(B) agift of assessable stock involving an offer and sale; and

(C) asale or offer of awarrant or right to purchase or subscribe to another security of
the same or another issuer, and every sale or offe of a security that gives the holder a present or
future right or privilege to convert the security into another security of the same or another issuer,
including an of fer of the other security.

(27) “Securities and Exchange Commission” means the United States Securities and
Exchange Commission.

(28) “ Security” means a note; stock; treasury stock; security future; bond; debenture;
evidence of indebtedness; certificate of interes or participationin a profit-sharing agreemen;

collateral trust certificate; preorganization certificate or subscription; transferable share;
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Investment contract; voting trust certificate; certificate of deposit for a security; fractiona
undivided interest in ail, gas, or other mineral rights; put, call, straddle, option, or privilege on a
security, certificate of deposit, or group or index of securities, including an interest therein or
based on the value thereof; put, call, straddle, option or privilege entered into on a national
securities exchange relating to foreign currency; or, in general, an interest or instrument
commonly known as a*“security”; or acertificate of interest or participation in, temporary or
interim certificate for, receipt for, guarantee of, or warrant or right to subscribe to or purchase,
any of the foregoing.

(A) Theterm includes both a certificated and an uncertificated security.

(B) The term does not include an insurance or endowment policy or annuity contract
under which an insurance company promises to pay afixed sum of money either in alump sum
or periodicaly for life or other specified period.

(C) The term does not include an interest in a contributory or noncontributory pension
or welfare plan subject to the Employee Retirement Income Security Act of 1974.

(D) Theterm includes an investment in a common enterprise with the expectation of
profits to be derived primarily from the efforts of a person other than theinvestor. A *“common
enterprise” means an enterprise in which the fortunes of the investor are interwoven with those of
either the person offering the investment, athird party or other investors.

(E) Theterm “investment contract” may include, among other contracts, an interest in
alimited partnership, alimited liability company, or alimited liability partnership; or an
investment in aviatical settlement or similar agreement.

(29) “ Self-regulatory organization” means anational securities exchange registered under
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the Securities Exchange Act of 1934, a national securities association of broker-dealers regstered
under the Securities Exchange Act of 1934, a clearing agency registered under the Securities
Exchange Act of 1934, or the Municipa Securities Rulemaking Board established under the
Securities Exchange Act of 1934.
(30) “Sign” means, with present intent to authenticate or adopt a record:
(A) to execute or adopt atangible symbol; or
(B) to attach or logically associate with the record an el ectronic symbol, sound, or
process.
(31) “State” means a State of the United States, the District of Columbia, Puerto Rico, the
United States Virgin Islands, or any territory or insular possession subject to the jurisdiction of
the United States.

Proposed Comments
Prior Providons: 1956 Act Section 401; RUSA 101.

1. Under Section 605(a) the administrator has the power to define by rule any term, whether
or not used in this Ad, aslong as the definitions are nat inconsistent with the Act.

2. All definitions include corresponding meanings. For example, “filing” would include
“file” or “filed”; “sale” would include “ sell.”

3. Prefatory Phrase: “In this[Act], unless the context otherwise requires’: Prior Provisions:
1956 Act Section 401 Preface; RUSA Section 101 Preface. This prefatory phrase which isalso
in the counterpart provisions of the federal securities statutes, see, e.g., Securities Act of 1933
Section 2(a), provides the basis for the courts to take into account the statutory and factual
context of each definition, see, e.g.,, Revesv. Ernst & Young, 494 U.S. 56 (1990); 2 LouisLoss
& Joel Seligman, Securities Regulaion 927-929 (3d ed. rev. 1999), and will allow the courts to
harmonize this Act’ s definitions with the counterpart federal securities definitions to the extent
appropriate. Cf. Akinv. Q-L Inv., Inc., 959 F.2d 521, 532 (5th Cir. 1992) (“ Texascourts
generally look to decisions of the federal courts to interpret the Texas Securities Act because of
obvious similarities between the state and federal laws”); Koch v Koch Indus., Inc. 203 F.3d
1202, 1235 (10th Cir. 2000) (following federal definition of materiality); Bialesv. Y oung, 432
S.E.2d 482, 484 (S.C. 1993) (“ Section 35-1-1490(2) is substantially similar to Section 12(1) of
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the Federal Securities Act”).

4. Section 102(2): Agent: Prior Provisions. 1956 Act Section 401(b); RUSA Section
101(14). Section (102)(2), in part, follows the 1956 Act definition. The 1956 Act used the term
“agent” while the RUSA Section 101(14) used the term “sales representative.” Given the
broader enactment of the 1956 Act, this Act also uses the term “agent.”

Whether a particular individual who represents a broker-dealer orissuer is an “agent”
depends upon the same factors that create an agency relationship at common law. See, e.g.,
Norwest Bank Hastings v. Clapp, 394 N.W.2d 176, 179 (Minn. Ct. App. 1986) (following
Official Comment that establishing agency under the Uniform Securities Act “depends upon
much the same factorswhich create an agency relaionship a common law”) Shaughnessy &
Co., Inc. v. Commissioner of Sec.,1971-1978 Blue Sky L. Rep. (CCH) 171,348 (Wis. Cir. Ct.
1977) (unlicenced person who took information relevant to securitiestransaction and turned it
over to securities agents was himself an agent).

Anindividual can be an agent for a broker-dealer or issuer for a purpose other than effecting
or attempting to effect purchases or sales of securities and not be a statutory agent under this Act.
See, e.g., Baker, Watts & Co. v. Miles & Stockridge, 620 A.2d 356, 367 (Md. Ct. App. 1993)
(attorney-client relationship i s genera ly one of agency, but that alone does not bring atorneys
within securities act definition of agent). An individual will not be considered to be an agent
under Section 102(2) merely because of the person’s status as a partner, officer, or director of a
broker-dealer or issuer if such an individual does not effect or attempt to effect purchases or sales
of securities. See, e.g., Abell v. Potomac Ins. Co., 858 F.2d 1104 (5th Cir. 1988).

Section 102(2) is intended to include any individual who acts as an agent, whether or not the
individual is an employee or independent contractor. Cf. Hollinger v. Titan Capital Corp., 914
F.2d 1564 (9th Cir. en banc 1990), cert. denied, 499 U.S. 976 (1991).

Theword “individual” in the term “agent” islimited to human beings and does not include a
juridical “person” such as a corporation. Cf. definition of “person” in Section 102(20). The
1956 Act Section 401(b) similarly was limited to individuals and did not include juridical
persons. See, e.g., Connecticut Nat’'| Bank v. Giacomi, 699 A.2d 101, 111-112 (Conn. 1997)
(“agent” only includes natural personswhen it used the term individual); Schpok v. Fodde, 236
N.W.2d 97, 99 (Mich. Ct. App. 1975) (agent defined to be individual and did not include a
corporation).

An individual whose functions are solely clerical or ministerial would not be an agent under
Section 102(2). Ministerial or clerical work might include preparing written communications or
responding to inquiries.

Anindividual acting for an issuer subject to Section 102(2) will not be exempted from
relevant fraud and liability provisionsin Article 5.
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5. Section 102(3): Bank: Prior Provision: Subsection 3(a)(6) of the Securities Exchange Act
of 1934. A United Staes branch of aforeign bank tha otherwise satisfies this definition would
be a bank.

6. Section 102(4): Broker-Deale: Prior Provisions: 1956 Act Section 401(c); RUSA
Section 101(2). Thisdefinition generally follows the definition of broker-dealer in the 1956 Act
and RUSA. The use of the compound term is meant to include either a broker or adealer. The
recognized distinction is that a broker acts for thebenefit of anothe while adealer acts for itself
(e.g., inbuying for or selling from its own inventory).

The distinction between “a person engaged in thebusiness of effecting transactionsin
securities’ and an investor, who may buy and sell with some frequency and is outside the scope
of thisterm, has been well developed in the case law. See 6 Louis Loss & Joel Seligman,
Securities Regulation 2980-2984 (3d ed. 1990).

The 1956 Act Section 401(c) excluded from the definition of broker-dealer a person who
during any 12 consecutive months did not direct more than 15 offersto buy or séll in this State.
In this Act exemptions from broker-dealer registration are provided in Section 401(b).

The Gramm-Leach-Bliley Act, signed into law in November 1999, rescinded the blanket
exemption of banks from the definition of broker and dealer in Sections 3(a)(4) and (5) of the
Securities Exchange Act of 1934. The Gramm-Leach-Bliley Act permits a bank toavoid
registration as a broker or deder at the federal level if the bark limitsits activitiesto those
specified in the Securities Exchange Act. This Act generally adopts the activity focused
exceptions for banks included in the Gramm-L each-Bliley Act, with minor modifications relating
to the private placement and de minimis brokerage activities of banks (15 U.S.C.
78c(a)(4)(B)(vii) and (xi)).

A state may decide to adopt an exclusion in Section 102(4)(C) that fully conforms with the
bank exceptions contained in the Gramm-Leach-Bliley Act. For states that choose this approach,
the language of Section 102(4)(C) should read:

(C) abank or savingsinstitution if itsactivities as broker-dealer are limited to those
specified in Section 3(a)(4) or 3(a)(5) of the Securities Exchange Act of 1934 (15 U.S.C.
Section 78c(a)(4) or (5)), or the bank or savings institution satisfies the conditions
specified in Section 3(a)(4)(E) of the Securities Exchange Act of 1934 (15 U.S.C. 78c(4)).

Section 102(4)(E) of this Act also permits a securities administrator to adopt additional
exclusions that exclude banks and other depository institutions, in whole or in part, from the
definition of “broker-dealer.”

States that promptly adopt this Act should consider whether it is appropriate to provide banks
atransition period to comply with the Act’ s new adivity focusad exceptions. The ectivity
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focused exceptions for banks in the Gramm-Leach-Bliley Act were originally to become effective
at the federal level on May 12, 2001. However, the Securities and Exchange Commission has
delayed the effective date of these activity focused exceptions (and thus continued the blanket
exemption for banks) beyond May 12, 2001, and commenced a rulemaking designed to clarify
and define the scope of the bank exceptions in the Gramm-Leach-Bliley Act. See Sec. Ex. Act
Rels. 44,291, 74 SEC Dock. 2155 (2001) (proposal); 45,897, 77 SEC Dock. ___ (2002)
(proposal). To avoid disrupting the activities of banks, states should consider delaying
implementation of the activity focused exceptionsin this Act until these exceptions are
implemented at thefederal level.

Section 15(h)(1) of the Securities Exchange Act of 1934, as amended by the National
Securities Markets Improvement Act of 1996, preempts state law from “[establishing] capital,
custody, margin, financial responsibility, making and keeping records, bonding, or financial or
operational reporting requirements for brokers, dealers, municipal securities dealers, government
securities brokers, or government securities dealers that differ from, or arein addition to the
requirements in those areas estallished under [the Securities Exchange Act].” These
preemptions are recognized in the substantive broker-dealer provisionsin Article 4.

7. Section 102(5): Depository institution: No Prior Provision.

8. Section 102(6): Federal covered investment adviser: No Prior Provision. This provision
Is necessitated by Section 203A of the Investment Advisers Act of 1940, added by Title 111 of the
National Securities Markets Improvement Act of 1996, which allocaesto primary state
regulation most advisers with assets under management of less than $25 million. SEC
registration is permitted, but not required, for investment advisers having between $25 and $30
million of assets under management and is required of investment advisers having at least $30
million of assets under management. Investment Advisers Act of 1940 Rule 203A-1. Most
advisers with assets under management of $25 million or more register solely under Section 203
of the Investment Advisers Actof 1940 and not state law. This divisionof labor isintended to
eliminate duplicative regulation of investment advisers.

9. Section 102(7): Federal covered security: No Prior Provision. The National Securities
Markets Improvement Act of 199, as subsequently amended, partidly preempted state law in
the securities offering and reporting areas. Under Section 18(a) of the Securities Act of 1933, no
state statute, rule, order, or other administrative action may apply to:

(1) Theregistration of a*“covered” security or a security that will be a covered security upon
completion of the transaction;

(2)(A) any offeri ng document prepared by or on beha f of the issuer of acovered security;

(2)(B) any proxy statement, report to shareholders, or other disclosure document relating to a
covered security or itsissuer that is required to be filed with the SEC or any national securities
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association registered under Section 15A of the Securities Exchange Act such as the National
Association of Securities Dealers (NASD); or

(3) the merits of a covered security or a security that will be a covered security upon
completion of the transaction.

2. Section 18(b) of the Securities Act of 1933 applies to four types of “covered securities’:

(1) Securitieslisted or authorized for listing on the New Y ork Stock Exchange (NY SE), the
American Stock Exchange (Amex); the National Market System of the Nasdaq stock market; or
securities exchanges registered with the Securities and Exchange Commission (SEC) (or any tier
or segment of their trading) if the SEC determines by rule that their listing standards are
substantially similar to those of the NY SE, Amex, or Nasdag National Market System, which the
SEC has done through Rule 146; and any security of the same issuer that is equal in seniority or
senior to any security liged on the NY SE, Amex, or Nasdaq National Market System;

(2) securitiesissued by an investment company registered with the SEC (or one that has filed
a registration statement under the Investment Company Act of 1940);

(3) securities offered or sold to “qualified purchasers.” This category of covered securities
will become operational when the SEC defines the term “qualified purchaser” as used in Section
18(b)(3) of the Securities Act of 1933, by rule. To date the SEC has proposed, but not adopted,
Rule 146(c) of the Securities Act of 1933; and

(4) securities issued under the following specified exemptions of the Securities Act of 1933:

(A) Sections 4(1) (transactions by persons other than an issuer, underwriter or dealer), and
4(3) (dealers after specified periods of time), but only if the issuer files reports with the
Commission under Sections 13 or 15(d) of the Securities Exchange Act;

(B) Section 4(4) (brokers);

(C) Securities Act exemptions in Section 3(a) with the exception of the charitable exemption
in Section 3(a)(4), the exchangeexemption in Section 3(a)(10), the intrastate exemption in
Section 3(a)(11), and the municipal securities exemption in Section 3(a)(2), but only with
“respect to the offer or sale of such [municipal] security in the State in which the issuer of such
security islocated”; and

(D) securitiesissued in compliance with SEC rules under Section 4(2) (private placement
exemption).

Section 18(c)(1) preserves state authority “to investigate and bring enforcement actions with
respect to fraud or deceit, or unlawful conduct by a broker or dealer, in connection with securities
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or securities transactions.”

The National Securities Markets Improvement Act, in essence, preempts aspects of the
securities registration and reporting processes for specified federal covered securities. The Act
does not diminish state authority to investigate and bring enforcement actions generally with
respect to securities transactions.

The states are authorized to require filings of any document filed with the SEC for notice
purposes “together with annual or periodic reports of the value of securities sold or offered to be
sold to persons located in the State (if such sales datais not included in documents filed with the
Commission), solely for notice purposes and the assessment of any fee, together with a consent
to service of process and any required fee.” Section 18(c)(2). However, no filing or fee may be
required with respect to any listed security that is a covered security under Section 18(b)(1)
(traded on specified stock markets). Section 302 of this Act addresses notice filings and fees
applicable to federal covered securities.

10. Section 102(8): Filing: Prior Provision: RUSA Section 101(4). The RUSA definition
was revised to recognize that records may be filed in paper form or electronically with the
administrator, or designees such as the Web-CRD (Central Registration Depository) or
Investment A dvisor Regi stration D epository (IARD) or the Securities and Exchange
Commission’s Electronic Data Gathering, Analysis and Retrieval System (EDGAR) or successor
systems.

In the RUSA definition, the term “filed” referred to “actual delivery of a document or
application.” This Act substitutes the term “record” which is defined in Section 102(25) to refer
broadly to “information that is inscribed on atangible medium or that is stored in an electronic or
other medium and isretrievable in perishable form”. This definition requires the receipt of a
record. The definition does not limit filing to any specific medium such as mail, certified mail,
or aparticular electronic system. The definition isintended to permit an administrator to accept
filings over thelnternet or through a dired modem system, both of which arenow used to
transmit documents to EDGAR, or through new electronic systems as they evolve.

“Receipt” refersto the actual delivery of arecord to the administrator or a designee and does
not refer to a subsequent review of the record by the administrator. See, e.g., Fehrman v. Blunt,
825 SW.2d 658 (Mo. Ct. App. 1992). If adeficient form was filed with a designee, but not
provided to the administrator because of the deficiency, it would not be filed under this
definition.

11. Section 102(9): Fraud, deceit and defraud: Prior Provisions: 1956 Act Section 401(d);
RUSA Section 101(6). This definition, which is substantially identical to the 1956 Act and
RUSA, codifies the holdings that “fraud” as used in the federal and state securities statutes is not
l[imited to common law deceit. See generally 7 Louis Loss & Joel Seligman, Securities
Regulation 3421-3448 (3d ed. 1991).
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12. Section 102(10):. Guaranteed: Prior Provisions. 1956 Act Section 401(e); RUSA
Section 401(a)(1). The 1956 Act definition of “guaranteed” applied generally to payment of
“principal, interest, or dividends” The RUSA definition of “guaranteed,” which was solely
applicable to exempt securities, applied to the guarantee of “all or substantially al of principal
and interest or dividends.”

Section 102(10) follows the 1956 Act goproach and applies generally to the guarantee of “al
principal and all interest.” Any method of guarantee that results in a guarantee of payment of all
principal and all interest will suffice including, for example, an irrevocable letter of credit.

This definition does not address whether or not a guarantee, whether whole or partid, isitself
asecurity. That issue is addressed by thedefinition of “security” in Section 102(28).

13. Section 102(11): Institutional investor: Prior Provisions: RUSA Section 101(5);
Securities Act of 1933 Rules 144A and 501(a).

Sections 102(11)(A)-(K) are based on Rule 501(a) of the Securities Act of 1933, but do not
include the paragraphs of Rule 501(a) that address natural persons.

Section 102(11)(H) concludes with an except clause meant to exclude self-directed plans for
individuals from this definition.

With respect to the exclusion of Rule 144A(1)(H) from Section 102(11)(M), the substance of
Rule 144A(a)(1)(H) appears in Section 102(11)(1), but with a requirement of total assdsin
excess of $10,000,000.

Section 102(11)(O) is meant to reach persons similar to those listed in Sections 102(11)(A)-
(N), but not otherwise listed.

14. Section 102(12): Insurance company: No Prior Provision. Thisdefinition is based on
Securities Act of 1933 Section 2(a)(13).

15. Section 102(13): Insured: Priar Provision: RUSA Sedion 401(a)(2). The RUSA
definition of “insured,” which was solely applicable to exempt securities, applied to the insurance
of “all or substantially all of principal, interest, or dividends” Section 102(13) is applicable
generally but islimited to “payment of all prindpal and al interest.”

16. Section 102(14): International banking institution: No Prior Provision. Securities
issued or guaranteed by theInternationd Bank for Reconstruction and Development, 22 U.S.C.
Section 286k-1(a); the Inter-American Development Bank, 22 U.S.C. Section 283h(a); the Asian
Development Bank, 22 U.S.C. Section 285h(a); the African Development Bank, 22 U.S.C.
Section 290i-9; and the International Finance Corporation, see 22 U.S.C. Section 282k; are
treated as exempted securities under of Section 3(a)(2) of the Securities Act of 1933, see
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generally 3 Louis Loss & Joel Seligman, Securities Regulation 1191-1194 (3d ed. rev. 1999), and
are within thisterm.

17. Section 102(15): Investment adviser: Prior Provisions. 1956 Act Section 401(f); RUSA
Section 101(7). Thisterm generaly follows the definition in Section 202(a)(11) of the
Investment Advisers Act of 1940.

The first sentence in Section 102(15) isidentical to the first sentence in the 1956 Act Section
401(f) and the counterpart language in Section 202(a)(11). The RUSA definition deleted the
phrases “either directly or through publications or writings” and “regular” before business.

These terms have been returned to Section 102(15) because of the intention that this definition be
construed uniformly with the definition in the Investment Advisers Act of 1940.

The second sentence in the term addressing finandal plannersis new. The purpose of this
sentence is to achieve functional regulation of financia planners who satisfy the definition of
investment adviser. Cf. Investment Advisers Act Release 1092, 39 SEC Dock. 494 (1987)
(similar approach in Securities and Exchange Commission interpretative Release). This
reference is not intended to preclude persons who hold a formally recognized financial planning
or consulting designation or certification from using this designation. The use by a person of the
designation or certification as afinancial planner or any designation or certification alone does
not require registration as an investment adviser.

Sections 102(15)(A)-(H) are exclusions from the term “investment adviser.” An excluded
person can be hdd liable for fraud in providing investment advice, see Section 502, but would
not be subject to the registration and regulatory provisionsin Article 4.

Sections 102(15)(A) and (E) are new and recognize that investment adviser representatives
and federal covered investment advisers are separately treated in this Act. See definitionsin
Sections 102(6) and 102(16); registration and exemptions in Sections 404-405.

Sections 102(15)(B), (C), and (G) are substantively identical to the 1956 Act, RUSA, and the
Investment Advisers Act of 1940. The Official Comment to the 1956 Act Section 401(f) quoted
an opinion of the Securities and Exchange Commission General Counsel in Investment Advisers
Act Release 2 on the meaning of “special compensation” included in Section 102(15)(C):

[ This clause] amountsto a recognitionthat brokers and deal ers commonly
give acertain amount of advice to their customersin the course of their regular
business, and that it would be inappropriate to bring them within the scope of the
Investment Advisers Act merely becauseof this aspect of their business. On the
other hand, that portion of clause [(C)] which refersto ‘ special compensation’
amounts to an equdly clear recognition that abroker or dealer who is specially
compensated for the rendition of advice should be considered an investment
adviser and not beexcluded from the purview of the Act merely because heis also
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engaged in effecting market transactions in securities. . . . The essantial
distinction to be borne in mind in considering borderline cases. . . isthe
distinction between compensation for advice itself and compensation for services
of another character to which advice is merely incidental.

Similarly, other broker-dealer employees such as research analysts who receiveno special
compensation from third parties for investment advice would not be required to register as
investment advisars.

The 1956 Act definition added the word “paid” to the counterpart exclusion in Section
202(a)(11) of the Investment Advisers Act “to emphasize,” as the Official Comment explained,
“that a person who periodically distributes a ‘tipger sheet’ freeas away to get payingclientsis
not excluded from the definition asa‘publisher.”” After the 1956 Act was published, the United
States Supreme Court construed the definition of investment adviser in Lowev. SEC, 472 U.S.
181 (1985), and concluded:

Congress did not intend to exclude publications that are distributed by investment
advisers as anormal part of the business of servicing their clients. The legidative
history plainly demonstrates that Congress was primarily interested in regulating
the business of rendering personalized investment advice, including publishing
activities that are anormal incident thereto. On theother hand, Congress, plainly
sensitive to First Amendment concerns, wanted to make clear that it did not seek
to regulate the press through the licensing of nonpersonalized publishing
activities.

Id. at 185.
Responsive to this language RUSA rewrote this exclusion to provide:

apublisher, employee, or cdumnist of a newspgper, news magazine, or business
or financial publication, or an owner, operator, or employee of a cable, radio, or
television network, station, or production facility, if, in either case, the financial or
business news published or disseminated is made available to the general public
and the content does not consist of rendering adviceon the basis of the gecific
investment situation of each client.

Recent experience at the federd and state levels suggest that the 1956 Act and RUSA
approaches may be too broad. Theretention of the Investment Advisers Act approach provides a
better balance between First Amendment concerns and protection of investors from non-“bona
fide” publicizing of investment advice. The exclusion in Section 102(15)(D) isintended to
exclude publishersof Internet or electronic meda, but only if the Interne or electronic media
publication or website satisfies the “bonafide” and “publication of general and regular
circulation” requirements. Cf. SEC v. Park, 99 F. Supp. 2d 889, 895-896 (N.D. Ill. 2000) (court
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declined to dismiss complaint against an Internet website when there were allegations that the
website was not “bonafide” or of “general and regular circulation”).

The exclusion in Sedtion 102(15)(G) isrequired by the National Securities Markets
Improvement Act of 1996. This exclusion will reach banks and bank holding companies as
described in Investment Advisers Act Section 202(g)(11)(A) and persons whose advice solely
concerns United States government securities as described in Section 202(a)(11)(E).

18. Section 102(16): Investment adviser representative: No Prior Provision. Investment
adviser representatives were not required to register under thefederal Investment AdvisersAct,
before or after the National Securities Markets Improvement Act.

The term investment adviser representative is not intended to preclude persons who hold a
formally recognized financia planning or consulting designation or certification from using such
adesignation. The use by any person of the designation or certification as a financial planner
does not require registration as an investment adviser representative.

20. Section 102(17): Issuer: Prior Provisions: 1956 Act Section 401(g); RUSA Section
101(8). This Section generally follows the 1956 Act and RUSA.

In paragraph (B), the phrase “or who is otherwise contractually responsible for assuring
payment of the certificate” isintended to addressforms of payment other than leases or
conditional salescontracts. It would also reach guarantors.

21. Section 102(18): Nonissuer transaction or nonissuer distribution: Prior Provisions: 1956
Act Section 401(h); RUSA Section 101(9). This definition is relevant to several exempt
transactions in Section 202. See, e.g., Sections 202(1)-(9).

In TechnoMedical Labs, Inc. v. Utah Sec. Div., 744 P.2d 320 (Utah Ct. App. 1987), the court
declined to limit theterm benefit to monetary benefit and instead hed a spinoff transaction could
provide direct or indirect benefitsto anissuer. Id. at 323-324, following SEC v. Datronics
Eng'r, Inc., 490 F.2d 250 (4th Cir. 1973), cert. denied, 416 U.S. 937; SEC v. Hawin Indus.
Corp., 326 F. Supp. 943 (S.D.N.Y. 1971).

22. Section 102(19): Offer to purchase: No Prior Provision: A rescission offer under Section
510 would be an offer to purchase.

23. Section 102(20): Person: Prior Provisions: 1956 Act Section 401(i); RUSA Section
101(10). Thisisthe standard definition used by the National Conference of Commissioners for
Uniform State Laws with the addition of “limited liability partnership” to reflect current usage.
The use of the concluding phrase “or any other legal or commercial entity” isintended to be
broad enough to include other forms of business entities that may be created or popularized in the
future.
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24. Section 102(21): Place of business: Prior Provision: Rules 203A-3(b) and 222-1 of the
Investment Advisers Act of 1940.

25. Section 102(23): Price amendment: Prior Provision: RUSA Section 101(11). A price
amendment may be used in aregistration coordinated with the Securities and Exchange
Commission procedure in Section 303(d). See also Section 304(d). In thecase of noncash
offerings, required information concerning such matters as the offering price and underwriting
arrangementsis normally filed in a*price” amendment after the rest of the registration statement
has been reviewed by the Seaurities and Exchange Commission staff. See generally 1 Louis Loss
& Joel Seligman, Securities Regulation 542-550 (3d ed. rev. 1998).

26. Section 102(24): Principal place of business: Prior Provision: Rule 222-1(b) of the
Investment Advisers Act of 1940.

27. Section 102(25): Record: Prior Provision: Uniform Electronic Transactions Act Section
2(13). Cf. Section 3(a)(37) of the Securities Exchange Act of 1934. TheUniform Electronic
Transactions Act §2(13) defines record in nearly identicd terms. The Official Comment
explains:

Thisisastandard definition designed to embrace all means of communicating or
storing information except human memory. It includes any method for storing or
communicating information, including “writings.” A record need not be
indestructible or permanent, but the term does not include oral or other
communications which are not stored or preserved by some means.

Thisterm isintended to embrace new forms of records that are created or popularized in the
future. Theillustrations provided in the definition are intended to provide guidance to the courts
and are not meant to limit the definition.

28. Section 102(26): Sale: Prior Provisions: 1956 Act Section 401(j); RUSA Section
101(13). Both the 1956 Act and RUSA definition of “sale” are modeled on Section 2(a)(3) of the
Securities Act of 1933.

Language in Section 401(j) of the 1956 Act aso addressed the now rescinded SEC “no
sale” doctrine and has been eliminated. Merger transactions are usually sales under Section
102(26), but may be exempted from the securities registration requirements by Section 202(18).

29. Section 102(28): Security: Prior provisions: 1956 Act Section 401(1); RUSA Section
101(16). Much of the definition in Section 102(28), like the definitionsin the 1956 Act Section
401(1) and RUSA Section 101(16), isidentical to the definition in Section 2(a)(1) of the
Securities Act. State courts interpreting the Uniform Securities Act definition of security have
often looked to interpretations of thefederal definition of security. See generally 2 Louis Loss &
Joel Seligman, Security Regulation 923-1138.19 (3d ed. rev. 1999).
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The most recent amendments to Section 2(a)(1) of the Securities Act of 1933 were added by
the Commodities Futures Modernization A ct of 2000 which added or revised language
addressing security futures and securities puts, cals, straddles, options, or privileges to the
Securities Act. Identical language has been included in Section 102(28) of this Ad to harmonize
interpretation of the federal and state definition of a*“security.” With respect to a security futures
product, Section 28(a) of the Securities Exchange Act of 1934, as also amended by the
Commodity Futures Modernization Act of 2000, further provides: “No provision of any State law
regarding the offer, sale or distribution of securities shall apply to any transaction in a security
futures product, except that this sentence shall not be construed as limiting any State antifraud
law of general applicability.”

Preorganization certificates or subscriptions are included in this term, obviating the need for a
separate definition as was included in RUSA Section 402(13).

Section 102(28) uses RUSA’ s “fractional undivided interest in oil, gas or other mineral
rights’ formulation, which originated in Section 2(a)(1) of the Securities Act of 1933, rather than
the 1956 Act formulation, “ certificate of interest or participation in an oil, gas or mining title.”

In recent years, courts interpreting Section 2(a)(1) of the Securities Act of 1933 have found
certain oil, gas or mineral rights to be investment contracts (that is, securities). 2 LouisLoss &
Joel Seligman, Securities Regulation 979-982 (3d ed. rev. 1999).

A new sentence was added in Section 102(28)(A) referring to certificated or uncertificated
securities to i ndicate that the term isintended to apply whether or not asecurity is evidenced by a
writing. Cf. Thomasv. State of Tex., 65 SW.3d 38 (Tex. Crim. App. 2001) (Under Texas law
evidence of indebtedness requires awriting).

Insurance or endowment policies or endowment or annuity contracts, other than those on
which an insurance company promises to make variable payments, are excluded from this term.
Variable insurance products are also excluded in many states and are exempted from securities
registration in others under provisions such as Section 201(4). When variable products are
included in the definition of security and exempted from registration state securities
administrators can bring enforcement actions concerning variable insurance sales practices.

In many states variable products are excluded from the definition of security. Those states
which intend to exclude variable products from the definition of security should add the words
“or variable” to Section 102(28)(B) so that it will read:

(B) The term does not include an insurance or endowment policy or annuity contract
under which an insurance company promises to pay afixed or variable sum of money
either in alump sum or periodically for life or other specified period.
Section 102(28)(C) includes the exception from RUSA to the 1956 definition for “an interest
in a contributory or noncontributory pension or welfare plan subject to the Employee Retirement
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Income Security Act of 1974.”
Section 102(28)(D), is based, in part, on the leading case of SEC v. Glenn W. Turner Enter.,
Inc., 474 F.2d 476, 482 n.7 (9th Cir. 1973), cert. denied, 419 U.S. 900 (1974).

Section 102(28)(E) is consistent with state and federal securities laws which have recognized
interestsin limited liability companies and limited partnerships in some circumstances as
“securities,” see 2 LouisLoss & Joel Seligman, Securities Regulation 1028-1031 (3d ed. rev.
1999), when consistent with the court decisions interpreting the investment contract concept, see,
e.g., SEC v. W.J. Howey Co., 328 U.S. 293 (1946). ThisAct also refersto aninvestmentin a
viatical settlement or asimilar agreement to make unequivocally clea that viatical settlement
and similar agreements, which otherwise satisfy the definition of an investment contrect, are
securities. Thisterm isintended to reject the holding that a viatical contract could not be a
security. See SECv. Life Partners Inc., 87 F.3d 536 (D.C. Cir. 1996), reh’ g denied, 102 F.3d
587 (D.C. Cir. 1996).

Judicial construction of the term “investment contract” has been the most frequently litigated
issue concerning the term “security.” See Gabadon, A Sense of Security: An Empirica Study,
25 J. Corp. L. 307 (2000), explaining that there had been 792 cases decided to that date in which
the definition of a security played aprominent role. Id. at 308. Some 461 of the 792 cases (58
percent) concerned investment contracts. 1d. at 322.

30. Section 102(29): Self-regulatory organization: Prior Provision: RUSA Section 101(17).
This definition was added by RUSA and is based on a counterpart provision in the Federal
Securities Code. At the current time national securities exchanges are registered under Section 6
of the Securities Exchange Act of 1934; national securities associations under Section 15A;
clearing agencies are registered under Section 17A; and the Municipal Securities Rulemaking
Board under Section 15B.

31. Section 102(30): Sign: No prior provision. This definition isintended to fecilitate
electronic signatures, to the extent permitted by Section 104.

32. Section 102(31): State: Prior Provisions: 1956 Act Section 401(m); RUSA Section
101(18). Thisisthe standard definition used by the National Conference of Commissioners on
Uniform State Laws. It doesinclude territories and possessions of the United States, as well as

the District of Columbia and Puerto Rico, but does not include foreign governments, their
territories, or their possessions.

SECTION 103. REFERENCESTO FEDERAL STATUTES. “Securities Act of 1933”

(15 U.S.C. Section 77aet seq.), “ Securities Exchange Act of 1934” (15 U.S.C. Section 78a et
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seg.), “Public Utility Holding Company Act of 1935,” (15 U.S.C. Section 79 et seq.), “Investment
Company Act of 1940” (15 U.S.C. Section 80a-1 et seq.), “Investment Advisers Act of 1940” (15
U.S.C. Section 80b-1et seq.), “Employee Retirement Income Security Act of 1974,” (29U.S.C.
Section 1001 et seq) “National Housng Act,” (12 U.S.C. Section 1701 et %q.), “Commodity
Exchange Act” (7 U.S.C. Section 1 et seq.), “Internal Revenue Code” (26 U.S.C. Section 1 et
seq.); Securities Investor Protection Act of 1970 (15 U.S.C. Section 78aaa et seq.); Securities
Litigation Uniform Standards Act of 1998 (112 Stat. 3227); “ Small Business Investment Act of
1958" (15 U.S.C. Section 661 et seg.); and “Electronic Signaturesin Global and National
Commerce Act,” (15 U.S.C. Section 7001 et seq.), mean those statutes and the rules and
regul ations adopted under those statutes, asin effect on the date of enactment of this[Act], [or as
later amended].
Proposed Comments
Prior Provisions: 1956 Act Section 401(k); RUSA Section 101(15).

1. There are alarge number of referencesto other laws in this Act, particularly to the federal
securities laws identified in Section 103, and to rules adopted by the Securities and Exchange
Commission under those laws. One of themain objectives of this Act is to take account of those
provisionsin the federal laws that are preemptive, and to coordinate with other, nonpreemptive
provisions of the federal laws where coordination between federd and state securities law isin
the public interest.

2. Section 12(d) of the Uniform Statuteand Rule Construction Act, adopted by NCCUSL in
1995, provides: “ A statute or rule that incorporates by reference a statute or rule of another
jurisdiction does not incorporate alater enactment or adoption or amendment of the other statute
or rule.” Nevertheless, it is not uncommon for States to permit later amendments to statutes and
rules referenced in enacted legislation to become automatically effective. In those states the final
bracketed language in this Section should be included in the Act.

3. Inthose states which do not permit automatic effectiveness of later amendments and that
follow Section 12(d) of the Uniform Statute and Rule Construction Act, this problem has been
addressed by either giving the administrator the power to update by rule or the duty to notify the
legislature when amendment is necessary. When the legislature notification approach is adopted,
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to prevent a gap period, the administrator might be given the power to act by rule until the
legislature has acted.

4. After enactment, amendmentsto a preemptive federal statute, to an amendment of such a
statute that maintains the preemption, to rules adopted by afederal agency under a preemptive
provision of afederal statute, or to amendments to such rules should be enforced in all states

under the Supremacy Clause of the United States Constitution. A number of such references are
inthis Act.

SECTION 104. ELECTRONIC RECORDSAND SIGNATURES. This[Act] modifies,
limits, and supersades the federal Electronic Signaturesin Global and National Commerce Act,
but does not modify, limit, or supersede Section 101(c) of that act (15 U.S.C. Section 7001(c)) or
authorize electronic delivery of any of the notices described in Section 103(b) of that act (15
U.S.C. Section 7003(b)). This[Act] authorizesthe filing of records and signatures, when
specified by provisions of this[Act] or by arule or order unde this[Act], in amanner consistent
with 15 U.S.C. Section 7004(a).

Proposed Comments

No Prior Provision. The purpose of this Section isto permit the filing of electronic
signatures and el ectronic records.
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ARTICLE 2

EXEMPTIONS FROM REGISTRATION OF SECURITIES

Proposed Comments
Section 201 includes exempt securitiesand Section 202 indudes exempt transactions. Both
exempt securities and exempt transactions are exempt from the securities registration, notice filing
requirement of Section 302, and thefiling of sales literature sections of this Act. Neither Section
201 nor Section 202 provides an exemption from the Act’ s antifraud provisionsin Article 5, nor
the broker-deder, agent, investment adviser, or investment adviser registration requirementsin
Article 4.

A Section 201 exempt security retains its exemption when initially issued and in subsequent
trading.

A Section 202 transaction exemption must be established before each transaction.

Neither the exempt security nar the transaction exemptions are meant to be mutually
exclusive. A security or transaction may qudify for two or more of these exemptions.

Article 2 is not available to any security, transaction, or offer that, although in technical
compliance with a specific section in Article 2, is part of an unlawful plan or scheme to evade the

registration provisions of Article3. In such casesregistration isrequired. Cf.Prelim. Note 6 to
Regulation D adopted under the Securities Act of 1933.

SECTION 201. EXEMPT SECURITIES. The following securities are exempt from the
requirements of Sections 301 through 306 and 504:

(1) fonited-Statesgovernment-aneHmunterpal-seeartttest A security, including arevenue
obligation or a separate security as defined in Rule 131 adopted unde the Securities Act of 1933,
issued, insured, or guaranteed by the United States; by a State; by a political subdivision of a
State; by a public authority, agency, or instrumentality of one or more states; by a political

subdivision of one or more states; or by a person controlled or supervised by and acting as an
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instrumentality of the United States under authority granted by the Congress; or a certificate of
deposit for any of the foregoing;

(2) Hroretgngovernment-secaritiest a security issued, insured, or guaranteed by aforeign
government with which the United States maintains diplomatic relations, or any of its political

subdivisions, if the security is recognized as a valid obligation by the issuer, insurer, or guarantor;

a security
issued by and representing, or that will represent an interest in or adirect obligation of, or be
guar anteed by:

(A) aninternational banking institution;

(B) (i) abanking institution organized under the laws of the United States; (ii) a
member bank of the Federal Reserve System; or (iii) a depository institution a substantial portion
of the business of which consists or will consist of either receiving deposits or share accounts that
are insured by the Federal Deposit Insurance Corporation, the National Credit Union Share
Insurance Fund, or a successor authorized by federal law or exercising fiduciary powers that are
similar to those permitted for national banks under the authority of the Comptroller of Currency
pursuant to the first Section of Public Law 87-722 (12 U.S.C. Section 92a); or

(C) any other depository institution, unless by rule or order the administrator proceeds
under Section 204,

(4) Hnsdrance-company-securities] a security issued by and representing an interest in, or
adebt of, or insured or guaranteed by, an insurance company authorized to do businessin this

State;

(5) tEemmon-cartierand-pubtic-ttiity-seetrities} asecurity issued or guaranteed by a
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railroad, other common carrier, public utility, or public utility holding company that is:

(A) regulated in respect to its rates and charges by the United States or a State;

(B) regulated in respect to the issuance or guarantee of the security by the United
States, a State, Canada, or a Canadian province or territory; or

(C) apublic utility holding company regstered under the Public Utility Holding
Company Act of 1935 or a subsidiary of such aregistered holding company within the meaning of
that Act;

(6) tEertanoptionsandrights} afederal covered security specified in Section 18(b)(1) of
the Securities Act of 1933 (15 U.S.C. Section 77r(b)(1)) or by rule adopted under that provision or
a security listed or approved for listing on another appropriae securities market specified by rule
under this[Act]; aput or a call option contract, warrant, a subscription right on or with respect to
such securities; or an option or similar derivative security on a security or an index of securities or
foreign currencies issued by a clearing agency registered unde the Securities Exchange Act of
1934 and listed or designated for trading on a national securities exchange, afadlity of a national
securities exchange, or afacility of anational securities assodation registered under the Securities
Exchange Act of 1934 or an offer or sale of the underlying security in connection with the offer,
sale or exercise of an option or other security that was exempt under this Section when the option
or other security was written or issued. For purposes of this paragraph, a derivative security is
similar to an option if it has been designated by the Securities and Exchange Commission under
Section 9(b) of the Securities Exchange Act of 1934 (15 U.S.C. Section 78i(b));

(7) tNenprefitorganizaetion-secdrities] a security issued by a person organized and

operated exclusively for religious, educational, benevolent, fraternal, charitable, social, athletic, or
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reformatory purposes or as a chamber of commerce and not for pecuniary profit, no part of the net
earnings of which inures to the benefit of a private stockholder or other person, or a security of a
company that is excluded from the definition of an i nvestment company under Section 3(c)(10)(B)
of the Investment Company Act of 1940 (15 U.S.C. Section 80b-3(c)(10)(B)); with respect to the
offer or sale of a note, bond, debenture or other evidence of indebtedness, a rule unde this[Act]
may limit the availability of this exemption by classifying securities, persons and transactions and
adopting different requirements for different classes; such arule may require an issuer

(A) tofileanotice specifying the material terms of the proposed offer or sale and
copies of any proposed sales and advertising literature to be usad and provide that the exemption
becomes effective if the administrator does not disallow the exemption within the time period
established by therule;

(B) to file arequest for exemption authorization for which a rule under this [Act] may
specify the scope of the exemption; the requirement of an offering statement; the filing of sales
and advertising materials; the filing of consent to service of process; and grounds for denia or
suspension of the exemption; or

(C) to register under Section 304.

(8) Fcooperativest amember’s or owner’sinterest in, or aretention certificate or like
security given in lieu of acash patronage dividend issued by, a cooperative organized and
operated as a nonprofit membership cooperative under the cooperaive laws of a State but not a
member’s or owner’ sinterest, retention certificate, or like security sold to persons other than bona

fide members of the cooperative; and

(9) tEadtpmenttrastcertificates} an equipment trust certificate in respect to equipment
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leased or conditionally sold to a person, if any seaurity issued by the person would be exempt
under this section or would be afederal covered security under Section 18(b)(1) of the Securities
Act of 1933 (15 U.S.C. Section 77r(b)(1)).
Proposed Comments
Prior Provisions: 1956 Act Section 402(a); RUSA Section 401(b).

1. Section 201(1): United States government and munidpal securities. Prior Provisions:
1956 Act Section 402(a)(1); RUSA Section 401(b)(1). This exemption generally follows the 1956
Act except that it adds securities “insured” by specified government to those “issued” or
“guaranteed.” RUSA, in contrast, also addressed foreign govemments, which in this Act are
treated separately in Section 201(2). Rule 131 issued under the Securities Act of 1933 defines
securities issued under governmental obligations. Separate security means a separate security
used by another person and included for no additional consideration.

2. Section 201(2): Foreign government securities: Prior Provisions: 1956 Act Section
402(3)(2); RUSA Section 401(b)(2). The 1956 A ct, as amended, and RUSA both reached foreign
governments as specified in Section 201(2) and separately trested “a security issued, insured, or
guaranteed by Canada, a Canadian provinceor territory, a political subdivision of Canadaor a
Canadian province or territory, an agency or corporate or other instrumentality of one or more of
the foregoing.” The separate treatment of Canadian securitiesis largely redundant and has been
eliminated from this Section.

3. Section 201(3): Depository institution and intemational bankinginstitution securities:
Prior Provision: RUSA 401(b)(3). Section 402(a)(3) of the 1956 Act exempts specified bank and
similar depository institutions; Section 402(a)(4) exempts specified savings and loan and similar
thrift institution securities; and Section 402(a)(6) exempts specified credit union securities.
RUSA Section 401(b)(3) combines the three types of depository institutions into acommon
definition (see RUSA Section 101(13)) which are adopted here as Sections 102(3) and 102(5))
and a common exemption (see RUSA Section 401(b)(3)) which is adopted in this subsection.

Banks specified in Section 3(a)(2) of the Securities Act of 1933 issue federal covered
securities under Section 18(b)(4)(C) of the Securities Act of 1933.

4. Section 201(4): Insurance company securities: Prior Provisions: 1956 Act Section
402(a)(5); RUSA Section 401(b)(4). Theissuance, insurance, or guarantee of securities by an
insurance company is extensivey regulaed by stateinsurance commissions or other state
agencies.

Under this Act insurance, endowment policies, or annuity contracts under which an insurance
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company promises to pay fixed sums are excluded from the definition of a security in Section
102(28)(B).

A variable annuity or other variable insurance product would be considered a security under
this Act and under federal securitieslaw. See SEC v. Variable Annuity Life Ins. Co. of Am., 359
U.S. 65 (1959); SEC v. United Benefit Life Ins. Co., 387 U.S. 202 (1967).

A variable annuity or other variable insurance product issued by an investment company
registered with the Securities and Exchange Commission under the Investment Company Act of
1940 would be a“federal covered security,” see Section 102(7). See Lander v. Hartford Life&
Annuity Ins. Co., 251 F.3d 101 (2d Cir. 2001).

A variable annuity or other variable insurance product not issued by a registered investment
company would be exempted by Section 201(4), but would be subject to the antifraud provisions
inArticle5.

5. Section 201(5): Common carrier and public utility securities. Prior Provisions: 1956 Act
Section 401(a)(7); RUSA Section 401(b)(5). Both the 1956 Act and RUSA indude references,
omitted here, to thelnterstate Commerce Commission, whose enabling legislation subsequently
was repealed. Public utility holding companies covered by this exemption are subject both to the
Public Utility Holding Company Act and to state utility regulation.

6. Section 201(6): Certain options and rights: No Prior Provision. The 1956 Act Section
402(a)(8) provided an exemption for securities listed on the New Y ork, American, Midwest (now
Chicago), or other designated stock exchanges senior or substartially equd securities of thesame
issuer listed on the exchange and any security covered by listed or approved subscription rights or
warrants, or any warrant or right to purchase or subscribe to any security exempted by Section
402(3)(8).

RUSA essentially retained this exemption in Section 401(b)(7) and added securities
designated for inclusion in the National Market System by the National Association of Securities
Dealersin Section 401(b)(8) and specified options issued by a clearing agency registered under
the Securities Exchange Act of 1934 in Section 401(b)(9).

In 1996 Congress enacted the National Securities Markets Improvement Act and provided in
Section 18(b)(1) that securities listed on the New York, American or Nasdag Stock Exchange, or
designated by rule of the Securities and Exchange Commission, as well as any security of the
same issuer that is equal in seniority or senior to any of thesesecurities will be afederal covered
security. Under Rule 146 the SEC has designated as federal covered securities under Section
18(b)(1) Tier | of the Pacific Exchange; Tier | of the Philadel phia Stock Exchange; and The
Chicago Board Options Exchange on condition that the relevant listing standards continue to be
substantially similar to those of the New Y ork, American, or Nasdag stock exchanges. See
Reporter’s Note to Section 102(7). A federal covered security subject to Section 18(b)(1) of the
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Securities Act of 1933 will not be subject to the securities registration requirements of Sections
301 and 303 through 306.

The exemption in Section 201(6) addresses specified options, warrants, and rights that are not
federal covered securities under Section 18(b)(1) of the Securities Act of 1933, but generally
would have been exempted under RUSA. The 1956 Act, which was narrower, was drafted before
the computerized Nasdaq stock market began trading the National Market List and the
development of standardized options markets.

Thefinal clauseof Section 201(6) makes clear that any offer or sale of the underlying seaurity
that occurs as aresult of the offer or sale of an option or other derivative security exempted under
this provision or as the result of the exercise of the option or other derivative security, is covered
by the exemption if the option met the terms of the exemption at the time such derivative security
was written (that is, sold) or issued. The sale of the underlying security when an option is
exercised would be exempt even if the underlying security is not at that time subject to any
exemption under the Act. Thisis consistent with existing precedent under federal law suggesting
that the legality of the sale of an underlying security when exercised an option should be
determined by the status of the security & the time the option was written rather than at the time of
exercise. See, e.g., H. Kook & Co., Inc. v. Scheinman, Hochstin & Trotta, Inc., 414 F.2d 93 (2d
Cir. 1969). Any transaction in anunderlying security thet results from theoffer, sale, or exercise
of any derivative security issued by a registered clearing agency and traded on a national securities
exchange or association is exempt if the derivative security when written was exempt under
Section 201(6).

The Securities and Exchange Commission has adopted Rule 9b-1 under Section 9(b).

7. Section 201(7): Nonprofit organization securities: Prior Provision: Section 3(a)(4) of the
Securities Act of 1933. Section 402(g)(9) of the 1956 Act and Section 401(b)(10) of RUSA
exempt specified nonprofit securities. Both are modded on Section 3(g)(4) of the Securities Act,
which was subsequently amended.

Securities issued under Section 3(a)(4) are not treated as federal covered securities in Section
18(b)(4)(C), although a separate Section 3(a)(13) exemption which addresses certain church plan
securitiesis afederal covered security under Section 18(b)(4)(C).

RUSA included an optional notice and review requirement for nonprofit securities in Section
401(b)(10) “if at least ten days before a sale of the security the person has filed with the
administrator a notice setting forth the material terms of the proposed sale and copies of any sales
and advertising literature to be used and the administrator by order does not disallow the
exemption within the next five full business days.”

This exemption is of paticular concern to state securities administrators. See, e.g., Stae
Regulators Announce Dramatic Rise in Religious Scams; Tens of Thousands Lured, 33 Sec. Reg.
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& L. Rep. (BNA) 1189 (2001).

Under Section 6 of the Philanthropy Protection Act, Congress preempted application of the
registration provisions of state securities laws to issuance of securities covered by Section 3(c)(10)
of the Investment Company Act of 1940 unless states acted within three years of enactment
(December 1998) to pass special state legislation cancelling federal preemption. Ten states
enacted such legislation. Those states may preserve this treatment of Section 3(c)(10) securities
by deleting from Section 201(7) the phrase “or a security of a company that is excluded from the
definition of an investment company under Section 3(c)(10) of the Investment Company Act of
1940.”

Section 201(7) provides statutory authority for the states to adopt rules with respect to notes,
bonds, debentures and other evidences of indebtedness issued by nonprofit organizations. Each
state may adopt different rules tailored for various types of nonprofit debt offerings, (e.g., local
church bond offerings, national church bond offerings, church extension funds, charitable gft
annuities). For states that do not wish to provide an automatic exemption from registration for a
particular type of nonprofit debt instrument or offering, Section 201(7) creates three categories of
regulatory review that may be required by rule: (a) exemption by noticefiling, (b) exemption by
state authorization, and (c) registration by qualification. These categories are consistent with the
manner in which many states currently review different types of nonprofit debt securities. See
Horner & Makens, Securities Regulation of Religious and Other Nonprofit Organizations, 27
Stetson L. Rev. 473 (1997).

6. Section 201(8): Cooperatives: Prior Provison: RUSA Section 401(b)(13). Section 201(8)
isderived from RUSA Section 401(b)(13) which wasincluded in that Act after a number of states
had adopted exemptions for securities issued by cooperatives. Sedion 201(8) is not intended to
be available if securities are traded to the public generally.

The 1956 Act Section 402(a)(12) had instead provided: “insert any desired exemption for
cooperatives.” The Reporter of the 1956 Act had found such sharp variation among the 18 states
that then had adopted a cooperative exemption that “no common pattern cen be found.” Louis
Loss, Commentary on the Uniform Securities Act 118 (1976).

7. Section 201(9): Equipment trust certificates: Prior Provision: RUSA Section 401(b)(6).
The Securities Act of 1933 Section 3(a)(6) includes a narrower exemption for railroad equipment
trusts. Section 201(9) follows RUSA. The Official Comment to RUSA Section 401(b)(6)
explained:

The new paragraph (b)(6) reflects the extensive development of equipment lease
financing through leveraged |leases, conditional sales, and other devices. The underlying
premiseisthat if the securities of the person using such afinancing device would be
exempt under some other paragraph of Section 401, the equipment trust certificate or other
security issued to acquire the property inquestion also is exempt.
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SECTION 202. EXEMPT TRANSACTIONS. The following transactions are exempt from

the requirements of Sections 301 through 306 and 504-

(1) trsotetednentssuertransacttonst an isolated nonissuer transaction, whether effected

by or through a broker-deder or not;

)t

anonissuer transaction by
or through a broker-dealer registered, or exempt from registration under this[Ad], and aresale
transaction by a sponsor of a unit investment trust registered under the Investment Company Act
of 1940, in a security of a class that has been outstanding in the hands of the public for at least 90
days, if, at the date of the transaction:

(A) theissuer of the security is engaged in business, the issuerisnot in the
organizational stage or in bankruptcy or recavership, and the issuer is not a blank check, blind
pool, or shell company whose primary plan of businessisto engage in amerger or combination of
the business with, or an acquisition of, an unidentified person;

(B) the security is sold at a price reasonably related to its current market price;

(C) the security does not constitute the whole or part of an unsold allotment to, or a
subscription or participation by, the broker-dealer as an underwriter of the security or a
redistribution; and

(D) anationally recognized securities manual or its electronic equivalent designated by
rule or order under this[Act] or arecord filed with the Securities and Exchange Commission that
is publicly available contains:

(i) adescription of the business and operations of the issuer;

43



10

11

12

13

14

15

16

17

18

19

20

21

22

(i) the names of the issuer’s executive officers and the names of the issuer’s
directors, if any;

(i) an audited bdance sheet of the issuer as of a dae within 18 months of the date
of the transaction or, in the case of areorganization or merger, and when the parties to the
reorganization or merger each had an audited balance shedt, a pro forma balance sheet for the
combined entity;

(iv) an audited income statement for each of theissuer's two immediately previous
fiscal years or for the period of existence of the issuer, whichever is shorter, or, in the case of a
reorganization or merger when each party to the reorganization or merger had audited income
statements, a pro formaincome statement; or

(E) the issuer of the security has a class of equity securities listed on a national
securities exchange registered under the Securities Exchange Act of 1934, or designated for
trading on the National Association of Securities Dealers Automated Quotation System, unless the
issuer of the security isaunit investment trust registered under the Investment Company Act of
1940; or the issuer of the security, including its predecessors, has been engaged in continuous
business for at least three years; or the issuer of the security has total assets of at least $2,000,000
based on an audited balance sheet as of a date within 18 months of the time of the transaction or,
in the case of areorganization or merger when the parties to the reorganization or merger each had
the audited balance sheet, apro formaba ance sheet for the combi ned entity;

(3) HNonissder-transactionsH-Specifred-foretgr-seedrities} anonissuer transaction by or
through a broker-dealer registered or exempt from registraion under this [Act] in a security of a

foreign issuer that is amargin security defined in regulations or rules adopted by the Board of
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Governors of the Federal Reserve System;

4

nonissuer transaction by or through a broker-dealer registered or exempt from registration under
this[Act] in an outstanding security if the guarantor of the security files reports with the Securities
and Exchange Commission under the reporting requirements of Section 13 or 15(d) of the
Securities Exchange Act of 1934 (15 U.S.C. 78m or 780(d));

anonissuer transaction

(5) i

by or through a broker-deder registered or exempt from regstration under this [Act] in a security
that:

(A) israted at the time of the transaction by a nationally recognized statistical rating
organization in one of its four highest rating categories; or

(B) hasafixed maturity or afixed interest or dividend, if:

(1) adefault has not occurred during the current fiscal year or within the three
previous fiscal years or during the existence of the issuer and any predecessor if less than three
fiscal years, in the payment of principal, interest, or dividends on the security; and

(i) the issuer is engaged in business, is not in the organizational stage or in
bankruptcy or receivership, and is not and has not been within the previous 12 months a blank
check, blind pool, or shell company whose primary plan of businessisto engage in a merger or
combination of the business with, or an acquisition of, an unidentified person;

(6) fonsohieited-brokerage-transactions] anonissuer transaction by or through a broker-
dealer registered or exempt from registration under this [Act] effecting an unsolicited order or

offer to purchase;
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(7) fNontssder-transactions by ptedgees} a nonissuer transaction executed by a bonafide
pledgeewithout any purpose of evading this[Act];

a nonissuer

(8)

transaction with afederal covered investment adviser with investments under management in
excess of $100,000,000 acting in the exercise of discretionary authority in a signed record for the
account of others;

9) f
testgnated-sectrity-exchanges} (a) anonissuer transaction in an outstanding security by or

through a broker-dealer registered or exempt from registraion under this[Act], if:

(1) Theissuer isareporting issuer in aforeign jurisdiction designated in paragraph
(b), or by rule or order of the administrator, and has been subjed to continuous reporting
requirements in the foreign jurisdiction for not less than 180 days before the transaction; and

(2) the security islisted on the foreign jurisdiction’s securities exchange that has been
designated in paragraph (b), or by rule or order under this[Act], or is a security of the same issuer
that is of senior or substantially equal rank to the listed security or is awarrant or right to purchase
or subscri be to any of the foregoing;

(b) for purposes of paragraph (a), Canada, together with its provinces and
territories, is adesignated foreign jurisdiction and The Toronto Stock Exchange, Inc. isa
designated securities exchange;

(c) after an administrative hearing in compliance with applicable state law, the
administrator, by rule or order under this[Act], may revokethe designation of a securities

exchange under this subsection if the administrator findsthat revocation is necessary or
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appropriate in the public interest and for the protedion of investors,

(10) fonderwriter-transacttonst atransaction between the issuer or other person onwhose
behalf the offering is made and an underwriter, ar among underwriters;

(11) fonitseedred-transactions} atransaction in anote, bond, debenture, or other
evidence of indebtedness secured by a mortgage or other security agreement if:

(A) the note, bond, debenture, or ather evidence of indebtedness is offered and sold
with a mortgage or other security agreement as a unit;

(B) agenera solicitation or general advertisement of the transection is not made; and

(C) acommission or other remuneraion is not paid or given, directly or indirectly, to
a person not regstered under this[Act] as a broker-dealer or as an agent;

(12) tBankrupteyguardian,-orconservatortranseettons} a transaction by an executor,
administrator of an estate, sheriff, marshal, receiver, trustee in bankruptcy, guardian, or
conservator;

(13) frransactionswith-spectfiednvestors]} asale or offerto sell to:

(A) aninstitutiond investor;
(B) afederal covered investment adviser; or
(C) any other person exempted by rule or order under this [Act];

(14) fimited-offering-transactions} a sale or an offer to sell securities of an issuer, if part
of asingle issue in which:

(A) there are not more than 25 purchasersin this State during any 12 consecutive
months, other than those designated in paragraph (13);

(B) thereis no general solicitation or general advertising used in connection with the
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offer to sell or sde of the securities,

(C) acommission or other remuneration is not paid or given, directly or indirectly, to a
person other than a broker-deal e registered under this[Act] or an agent registered under this
[Act] for soliciting a prospective purchaser in this State; and

(D) the issuer reasonably bdievesthat all the purchasers in this State other than those
designated in paragraph (13) are purchasing for investment;

(15) Frransectionswithrexistig-secdrity hotders} atransaction under an offer to existing
security holders of the issuer, including persons that at the date of the transaction are holders of
convertible securities, options, or warrants, if acommission or other remuneration, other than a
standby commission, is not paid or given, directly or indirectly, for soliciting asecurity hader in
this State;

(16)

to sell, but not a sale, of a security not exempt from registration under the Securities Act of 1933
if:

(A) aregistration or offering statement or similar record as required under the
Securities Act of 1933 has been filed, but is not effective, or the offer is made in compliance with
Rule 165 adopted under the Securities Act of 1933; and

(B) astop order of which the offeror is aware has not been issued against the offeror by
the administrator or the Securities and Exchange Commission, and an audit, inspection, or
proceeding that is public and may culminate in a stop order is not known by the offeror to be
pending;

(17)
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exemptfrom-the-SeedritresAet0f-1933:} an offer to sell, but not a sale, of a security exempt from

registration under the Securities Act of 1933 if:

(A) aregistraion statement has been filed under this[Act], but is not effective;

(B) asolicitation of interest is provided in arecord to offerees in compliance with a
rule adopted by the administrator under this[Act]; and

(C) astop order of which the offeror is aware has not been issued by the administrator
under this [Act], and an audit, inspection, or proceeding that may culminate in a stop order is not
known by theofferor to be pending;

(18) teentrottransactionst atransaction involving the distribution of the securities of an
issuer to the security holders of another person in connection with a merger, consolidation,
exchange of securities, sale of assets, or other reorganization to which the issuer, or its parent or
subsidiary, and the other person, or its parent or subsidiary, are parties;

(19) fRescisston-offerst arescission offer, sale, or purchase under Section 510;

(20) tout-of-state-offersor-sates} an offer or saleof a security to aperson not resdent in
this State and not present in this State if the offer or sale does not constitute aviolation of the
laws of the state or foreign jurisdiction in which the offeree or purchaser is present and is not part
of an unlawful plan or scheme to evade this[Act];

(21) tEmpltoyeebenefitptanst an offer or saleof a security pursuant to an employees
stock purchase, savings, option, profit-sharing, pension, or similar employees’ benefit plan,
including any securities, plan interests, and guarantees issued under a compensatory benefit plan
or compensation contract, contained in arecord, established by theissuer, its parents, its mg ority-

owned subsidiaries, or the majority-owned subsidiaries of the issuer’s parent for the participation
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of their employeesincluding:

(A) offersor sales of such securitiesto directors, general partners, trustees (if the
issuer is abusiness trust), officers, or consultants and advisors;

(B) family members who acquire such securities from those persons through gifts or
domestic relations orders,

(C) former employees, directors, generd partners, trustees, officers, consultants and
advisors if those individuals were employed by or providing services to the issuer when the
securities were offered; and

(D) insurance agents who are exclusive insurance agents of the issuer, its subsidiaries

or parents, or derive more than 50% of their annual income from those organizations;

transaction involving:

(A) astock dividend or equivalent equity distribution, whether the corporation or other
business organization distributing the dividend or equivalent equity distribution is the issuer or
not, if nothing of valueis given by stockholders or other equity holders for the dividend or
equivalent equity distribution other than the surrender of aright to a cash or property dividend if
each stockholder or other equity holder may dect to take the dividend or equivalent equity
distribution in cash, property, or stock;

(B) an act incident to ajudicially approved reorganization in which a security isissued
in exchange for one or more outstanding securities, claims, or property interests, or partly in such
exchange and partly for cash; or

(C) the salicitation of tenders of securities by an offeror in atender offer in compliance
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with Rule 162 adopted under the Securities Act of 1933; or

(23) tSpectiredexchange-transactionst a transaction in a security, whether or not the

security or transaction is otherwise exempt, in exchange for one or more bona fide outstanding
securities, claims, or property interests, or partly in such exchange and partly for cash, if the terms
and conditions of the issuance and exchange or the delivery and exchange and the fairness of the
terms and conditions have been approved by the administrator at a hearing.
Proposed Comments
Prior Provisons: 1956 Act Section 402(b); RUSA Section 402.

1. Sections 202(1)-(9) are available only for nonissuer transadions. An issuer selling
securitiesin an initial public offering or other offering may not rely on Sections 202(1)-(9). A
nonissuer, however, can rely on an applicable issuer transaction exemption such as Section
202(13). Theterm “nonissuer transaction or nonissuer distribution” is defined in Section 102(18);
the term “issuer” is defined in Section 102(17).

2. Section 202(1): Isolated nonissuer transactions: Prior Provisions. 1956 Act Section
402(b)(1); RUSA Section 402(1). Theterm “isolated transaction” is not defined in this Act, but
left to the states to develop. Historically under state law there has been somewhat varied case law
development of the term “isolated transactions.” See, e.g., Blinder, Robinson & Co., Inc. v.
Goettsch, 403 N.W.2d 772 (lowa 1987) (isolated nonissuer transaction exemption is not
unconstitutionally vague); Allen v. Schauf, 449 P.2d 1010 (Kan. 1969) (regulation defined
isolated transactions to not exceed four persons solicited in a 12 month period); Nelson v. State,
355 P.2d 413, 420 (Okla. Ct. Crim. App. 1960) (“[a]n isolated sale means one standing aone,
disconnected from any other”); see generally 1 Louis Loss & Joel Seligman, Securities Regulation
125-130 (3d ed. rev. 1998).

In general this subsection isintended to cover the occasional sale by a person. It would not
exempt multiple or successive transactions by a person or group, whether those sales and
sufficient to constitute a “distribution” as that term is used for purposes of the federal securities
laws, see 2 Louis Loss & Joel Seligman, Securities Regulation 1138.50-1138.52 (3d ed. rev.
1999), or merely too frequent to be considered “isolated” under therelevant state law.

Limited issuer offering transactions are separately addressed in Section 202(14).

3. Section 202(2): Nonissuer transactions in specified outstanding securities. Prior
Provisions: 1956 Act Section 402(b)(2); RUSA Sections 402(3)-(4). This Sedtion represents a
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modernization of the securities manual exemption which was included in both the 1956 Act and
RUSA. NASAA recommended an amendment to the 1956 Act Section 402(b) after discussion
with the Securities Industry Association and othersin the securities industry. This Section
generally follows the NASAA anendment.

Rule 419 issued under the Securities Act of 1933 defines a“blank check company” to be a
company that “is a development state company that has no specific business plan or purpose or
has indicated that its business plan is to engage in amerger or acquisition with an unidentified
company or companies, or other entity or person. A “blind pool” is similar and would involve an
investment in a blank check or other entity with noidentified business plan or purpose A “shell
company” isalso similar and would involve an entity which, to dae, has no significant business
assets, plan, or purpose.

4. Section 202(3): Nonissuer transactions in specified foreign transactions. No Prior
Provision. The NASAA recommendation that was the basis of Section 202(2) also included
specified foreign nonissuer transactions subject to a manual exemption when there was disclosure
of the issuer’ s officers and directors in the issuer’s country of domicile. This subsection uses
margin securities as an alternative approach to identify sufficiently seasoned foreign securities.
Margin securities are required to be in compliance with Regulation T which was adopted by the
Board of Govemors of the Federal Reserve System.

5. Section 202(4): Nonissuer transactions in securities subject to Securities Exchange Act
reporting: Prior Provision: RUSA Section 402(2). RUSA added this exemption to authorize
nonissuer secondary trading in the securities of issuers that were subject to the periodic reporting
requirements of the Securities Exchange Act of 1934. To bar immediate secondary trading in
nonregistered initial public offerings, there was a further requirement that these securities be
subject to the reporting requirements of Sections 13 or 15(d) of the Securities Exchange Act of
1934 for not less than 90 days. Section 202(4) only covers the guarantor because if the issuer of
the security is areporting company under Sections 13 or 15(d) of the Securities Exchange Act of
1934, the transaction is preempted by Section 18(b)(4)(A) of the Securities Act of 1933.

Section 18(b)(4)(A) of the National Securities Markets Improvement Act of 1996 defines
nonissuer transactions under Section 4(1) of the Securities Act of 1933 (“transactions by persons
other than an issuer, underwriter, or dealer”) as*“federal covered securities,” see Section 102(7), if
the issuer files reports with the Securities and Exchange Commission under Sections 13 or 15(d)
of the Securities Exchange Act of 1934. Under Section 18(a) of the Securities Act of 1933 no
state statute, rule, order, or other administrative action with respect to registration of securities or
reporting requirements may apply to afederal covered security. To harmonize Section 202(4)
with Sections 18(a) and 18(b)(4)(A) of the Securities Act of 1933, the 90 day reparting period in
RUSA Section 402(2) was not adopted.

6. Section 202(5): Nonissuer transactions in specified fixed income securities: Prior
Provisions: 1956 Act Section 402(b)(2)(B); RUSA Section 402(4). The concept of afixed
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income security rated by a nationally recognized statistical rating organization in one of its four
highest rating categories described in Section 202(5)(A) iswell established in federal securities
law in such applications as Form S-3 adopted under the Securities Act of 1933 and the net capital
Rule 15¢3-1(c)(2)(vi)(F) adopted under the Securities Exchange Act of 1934. See 2 LouisLoss &
Joel Seligman, Securities Regulation 649-653 (3d ed. rev. 1999). Nationally recognized statistical
rating organizations have been identified by the Securities and Exchange Commission and include
such organizations as Moody’ s or Standard and Poor. Rating categories typically begin with AAA
and under this Act would include BBB asthe fourth highest rating category.

Section 202(5)(B) follows the 1956 Act and RUSA, but also addresses blank check and
similar offerings, which became major concerns at the state and federal levds during the past two
decades. Cf. Securities Act of 1933 Rule 419. See Official Comment (3).

This subsection includes both debt securities with fixed maturity or afixed interest rate and
preferred stodk with fixed dividend provisions.

7. Section 202(6): Unsolicited brokerage transactions: Prior Provisions: 1956 Act Section
402(b)(3); RUSA Section 402(5). Section 18(b)(4)(B) of the Securities Act of 1933 defines
transactions as federal covered securities when they are subject to Section 4(4) of the Securities
Act of 1933 “brokerage transactions executed upon customers’ orders on any exchange or in the
over-the-counter market but not the solicitation of such orders.” Sedion 202(6) is intended to
provide exemption for nonagency transactions by dealers not within the scope of Section 4(4).

The 1956 Act Section 402(b)(3) had provided that the administrator “may by rule require that
the customer acknowledge upon a specified form that the same was unsolicited, and that a signed
copy of each such form be preserved by the broker-dealer for a specified period.” This typeof
requirement is preempted by Section 18(a) of the Securities Act of 1933 for federal covered
securities and is viewed as unnecessary for the limited class of deale nonagency transactions that
will be exempted by Section 202(6).

8. Section 202(7): Nonissuer transactions by pledgees. Prior Provisions. 1956 Act Section
402(b)(7); RUSA Section 402(9). Thissubsection isidentical to the 1956 Ad and substantively
identical to RUSA.

9. Section 202(8): Nonissuer transactions with federal covered investment advisers: Comment
to be written.

10. Section 202(9): Nonissuer transactions involving specified foreign issuer securities traded
on designated securities exchanges. Comment to be written.

11. Section 202(10): Underwriter transactions: Prior Provisions: 1956 Act Section 402(b)(4);
RUSA Section 402(6). This subsection is substantively identical to the 1956 Act and RUSA.
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12. Section 202(11): Unit secured transactions: Prior Provisions: 1956 Act Section
402(b)(5); RUSA Section 402(7). In recent years this exemption has been one of concern to state
securities administrators. The conditions that conclude this exemption arenew and are intended to
address these concerns.

13. Section 202(12). Bankruptcy, guardian, or conservator transactions. Prior Provisions:
1956 Act Section 402(b)(6); RUSA Section 402(8). This subsection isidentical to that in the 1956
Act and RUSA.

14. Section 202(13): Transactions with specified investors: Prior Provisions: 1956 Act Section
402(b)(8). The 1956 Act contains simil ar but lessinclusive language in Section 402(b)(8). If
the SEC adopts arule defining “qualified purchaser” as used in Section 18(b)(3) of the Securities
Act to specify certain purchasers of federal covered securities, part or all of this exemption will be
redundant. As of July 2002, the Commission has proposed, but not adopted, Rule 146(c).

Section 202(13)(B) is limited to transactions for the account of a federal covered investment
adviser and is not intended to reach transactions on behalf of others by such adviser.

15. Section 202(14): Limited offering transactions. Prior Provisions: 1956 Act Section
402(b)(9); USA Section 402(11). The reference in the prefatory language to “asingle issue”
signifies that two or more issues can be “integrated” and potentially destroy the exemption. There
are two general tests for integration under the federal securities laws. First, thereisasix month
“buffer” before and after the issue during which no other issue can bedistributed if integration
automatically isto be avoided. See Rule 147(b)(2) and Rule 502(a) of the Securities Act of 1933.
Second, if two issues occur within six months, integration may occur depending upon the
following factors:

(i) are the of ferings part of a single plan of financing;

(i) do the offerings involve issuance of the same dass of securities;

(iii) are the offerings made at or about the same time;

(iv) isthe same type of consideration to be received; and

(v) are the offerings made for the same general purpose.
See generaly 3 Louis Loss & Joel Seligman, Securities Regulation 1231-1248 (3d ed. rev. 1999).

Section 402(b)(9) of the 1956 Act and Section 402(11) of the 1985 Act provide alternative

limited offering transaction exemptions. The 1956 Act was limited to offers to no more than ten

persons (other than institutional investors specified in Section 402(b)(8)); all purchasersin the
State had to purchase for investment; and no remuneration was given for soliciting prospective
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purchasersin the State. RUSA, in contrast, was limited to no more than 25 purchasers (other than
financial or institutional investors); no general solicitation or advertising; and no remuneration was
paid to a person other than a broker-dealer for soliciting a prospective purchaser.

This Section would apply to preorganization limited offerings as well as operating company
limited of ferings. The Securities Act of 1933 Sections 3(b) and 4(2) also apply to both. In
contrast, the 1956 Act Section 402(b)(10) and RUSA Section 402(12) used similar conceptsin
separate Sections to apply to preorganization limited offerings.

Section 18(b)(4)(D) of the Securities Act of 1933 defines as federd covered securities those
issued under Securities and Exchange Commission rules under Section 4(2) of the Securities Act.
Thiswould include Rule 506, which uses the “accredited investor” definition in Rule 501(a).
When a transaction involves Rule 506, Section 18(b)(4)(D) further provides “that this paragraph
does not prohibit a gate from imposing notice filing requirements that are substantially similar to
those required by rule or regulation under Section 4(2) that are in effect on September 1, 1996.”
These notice requirements are found in Section 302(c) of this Act.

A majority of states have adopted a Uniform Limited Offering Exemption, coordinate to
varying degrees with Regulation D. The authority to adopt this and other exemptive rulesis
provided in Section 203.

16. Section 202(15): Transactions with existing security holders: Prior Provisions; 1956 Act
Section 402(b)(11); RUSA Section 402(14). Section 3(a)(9) of the Securities Act of 1933
exempts exchange offerings with existing security holders. Under Section 18(b)(4)(C) transactions
subject to Section 3(a)(9) are federal covered securities. See Section 102(7). Notice requirements
in the earlier 1956 Act and RUSA accordingly would be preempted by the Securities Act of 1933.
See Section 18(a) of the SecuritiesAct of 1933. Otherwise this exemption is substantively
identical to the 1956 Act and RUSA.

17. Section 202(16): Offerings when registered under this [Act] and the Securities Act of
1933: Prior Provisions: 1956 Act Section 402(b)(12); RUSA Section 402(15). Thisexemption
generally follows the 1956 Act and RUSA. Rule 165 of the Securities Act of 1933, which was
adopted in 1999, allows the offeror of securitiesin a business combination to make written
communications that offer securities for sale before aregistration statement isfiled aslong as
specified conditions are satisfied.

RUSA Section 402(15) also required that a registration statement be filed under this Act, but
not yet be effective. By eliminating thisfiling requirement this exemption will reach the offer (but
not the sale) of a security that is anticipated to be afederal covered security by applying for listing
on the New Y ork Stock Exchange or other exchange specified in Section 18(b)(1) of the Securities
Act of 1933, but the listing and federal covered security status has not yet become effective.

18. Section 202(17): Offerings when registration has been filed, but is not effectiveunder this
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[Act] and exempt from the Securities Act of 1933: Prior Provisions: RUSA Section 402(16). A
solicitation of interest document must accompany aregistration by qualification as gecified in
Section 304(b)(13).

Oral offers may be made after a registration statement has been filed, both before and after a
registration statement is effective.

This exemption does not operate unless the administrator adopts a rule under 202(17)(B).

19. Section 202(18): Control transactions: Prior Provision: RUSA Section 402(17). Until
1972 mergers and similar transactions were not considered to involvesales and did not have to
register under the Securities Act of 1933. In 1972 the Securities and Exchange Commission
adopted Rule 145 defining many mergers and similar transactions to be sales and abandoned its
earlier “no sale” doctrine. See 3 Louis Loss & Joel Seligman, Seaurities Regulation 1262-1280 (3d
ed. rev. 1999).

Because most merger and similar transactions require shareholder approvd and shareholders
often have appraisal rights if they choose to dissent, the potential for abuse islessthanin an
offering of securities for cash. When appropriate the administrator can deny, condition, limit or
revoke this exemption under Section 204. Section 202(18) does not follow the requirement in
RUSA Section 402(17) that written notice of the transactions and a copy of the solicitation
materials be given to the administrator 10 days before the consummation of the transaction and,
that the administrator is empowered to disallow the exemption within the next 10 days.

20. Section 202(19): Rescission offers: No Prior Provision. See Section 510 for discussion of
rescission offers.

21. Section 202(20): Out-of-state offers or sales: Source of law: Colo. Section 11-51-102(7).
Compare A.S. Goldmen & Co., Inc. v. New Jersey Bur. of Sec., 163 F.3d 780 (3d Cir. 1999),
which held that under the United States Constitution’s Commerce Clause a State could authorize a
securities administrator to prevent a broker-dealer from selling securities from a State to purchasas
in other States where purchase of the securities was authorized. The concluding phrase “and is not
part of an unlawful plan or scheme to evade this[Act” isintended to predude reliance onthis
exemption by baler rooms and others engaged inillegal activities.

22. Section 202(21): Employee benefit plans. Prior Provision: RUSA Section 401(b)(12).
The 1956 Act Section 402(a)(11) was limited to investment contracts issued in connection with
specified employee benefit plans if the administrator was given 30 days written notice.

In 1979, the United States Supreme Court in International Bhd. of Teamstersv. Danid, 439
U.S. 551 (1979), held that a noncontributory, mandatory pension plan subject to the Employee
Retirement Income Security Act of 1974 (ERISA) was not a security within the meaning of the
Securities Act of 1933 or the Securities Exchange Act of 1934. The Securities and Exchange
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31

32

33

34

35

Commission gaff subsequently took the pogition that the i nterests of employeesin invol untary,
contributory plans are not securities. Sec. Ex. Act Rel. 6188, 19 SEC Dock. 465, 473 (1980).
Both contributory and noncontributory pension or wdfare plans subject to ERISA are excluded
from the definition of security in Section 102(28).

In this definition, the term “advisors’” does not mean “investment advisers,” as defined in
Section 102(15).

With respect to employee benefit plans that are securities, Section 202(21) provides an
exemption, but follows RUSA in not limiting the exemption to investment contracts and not
requiring 30 days notice to the administrator.

Section 202(21) is modeled, in part, on Rule 701(c) adopted under the Securities Act of 1933.
Compliance with Rule 701 will provide compliance with this exemption.

Both the 1956 Act and RUSA, for unstated reasons, treated employee benefit plans as exempt
securities, rather than exempt securities transactions. There appears to be no apprapriate reason to
do so. Resale of employee benefit plans can occur under dl appropriate section 202 transaction
exemptions. Section 202(21) is not intended to provide a new method of publicly issuing
securities.

The administrator, when appropriate, can deny, condition, limit, or revoke an exemption under
Section 202(21). See Section 204.

(22-23) Additiond comments to be written about Section 202(22) and (23). Section 202(23) is
based on Section 3(a)(10) of the Securities Act of 1933.

SECTION 203. ADDITIONAL EXEMPTIONS AND WAIVERS. A ruleor order under
this[Act] may exempt a security, transaction, or offer, or aruleunder this [Act] may exempt a
class of securities, transactions, or offers from any or all of the requirements of Sections 301
through 306 and 504, and, an order of the administrator under this[Act], may waive any or all of
the conditions for an exemption or offers under Sections 201 and 202. The administrator may
suspend an application or arule or order under this[Act] and the administrator may revoke an

exemption or waiver created under this Section, but may only do so prospectively.
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Proposed Comments

Prior Provision: RUSA Section 403.

1. Under thistype of authority, at least 49 of 53 jurisdictions through July 2001 had adopted
the Uniform Limited Offering Exemption (ULOE) or a Regulation D exemption, and 31
jurisdictions had adopted a Rule 144A exemption. This Act does not incorporate ULOE or a Rule
144A exemption because of their complexity and the likelihood of periodic updating of their
provisions. Rule 144A, and similar exemptions in ULOE, can be most effectively implemented by
rule rather than statute.

2. Under Section 203 the states would also be authorized to adopt by rule or order new
exemptions as circumstances warrant for new technologies such as the Intemet. Cf. NASAA
Resolution Regarding Securities Offered on Internet, NASAA Rep. 17040 (Jan. 7, 1996).

3. Itistheintent of this Section that ULOE, Rule 144A, and additional exemptions or waivers
be adopted uniformly by states, to the extent thisis practicable.

SECTION 204. DENIAL, SUSPENSION, CONDITION OR LIMITATION OF
EXEMPTIONS.

(a) [Enfor cement related powers.] Except with respect to afederal covered security or a
transaction involving afederal covered security, an order of the administrator may deny or suspend
application of, condition or limit, an exemption created under Section 201(3)(C), 201(7), 201(8),
or 202, or an exemption or waiver created under Section 203 with respect to a specific security,
transaction, or offer. An order under this Section may only be issued pursuarnt to the proceduresin
306(d) or 604 and may only be issued prospectively.

(b) [Knowledge of order required.] A person does not violate Section 301, 303 through 306,
504, or 510 by an offer to sell, offer to purchase, sale or purchase effected after the entry of an
order issued under this Section if the person did not know, and in the exercise of reasonable care

could not have known, of the order.
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Proposed Comments
Prior Provigons. 1956 Act Section 402(c); RUSA Section 404.

1. Section 204 is potentially far reaching. The ability to deny, condition, limit, or revoke the
exemptions specified in Sections 201(3)(C), 201(7), 201(8), 202, or 203 is adopted concomitant
with the breadth of these exemptions. One or more than one security, transaction, or offer can be
covered by a Section 204 order.

2. The courts have given a securities administrator decision to deny or revoke an exemption
substantial deference when there was compliance with applicable due process and statutory
requirements. See, e.g., Johnson-Bowles Co., Inc. v. Div. of Sec., 829 P.2d 101 (Utah Ct. App.
1992).
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ARTICLE 3
REGISTRATION OF SECURITIESAND

NOTICE FILINGS OF FEDERAL COVERED SECURITIES

SECTION 301. SECURITIESREGISTRATION REQUIREMENT. Itisunlawful for a
person to offer or sell a securityin this State unless:
(1) the security isa federd covered security;
(2) the security, transaction, or offer is exempted from regstration under Sections 201
through 203; or
(3) the security is registered under this[Act].
Proposed Comments

Prior Provisons: 1956 Act Section 301; RUSA Section 301.

1. This Section is substantively identical to the 1956 Act and RUSA except for the addition of
Section 301(1), which is necessitated by the National Securities Markets Improvement Act of
1996. See Section 102(7).

2. Except for federal covered securities or exempt securities, no sale of a security may be made
in this State beforethe security isregistered. “Sale” isdefined in Section 102(26); “in this State” is
addressed in Section 610; and securities registration is addressed in Sections 303 through 306.

3. The Securities Act of 1933 permits certain types of offers during the “waiting period”
between the filing and effectiveness of aregistration statement. The exemptive provisions of
Sections 202(16)-(17) operate to permit similar offers for securities that are not federal covered

securities and are in the process of registration under federal or state statutes or both.

4. Notice filings and fees applicable to federal covered securities, see Section 102(7), are
addressed in Section 302.
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SECTION 302. NOTICE FILINGS.

(a) [Required filing of records.] A rule or order under this[Act] may require the filing of
any or al of the following records with respect to a security issued by an investment company that
is afederal covered security as defined in Section 18(b)(2) of the Securities Act of 1933 (15
U.S.C. Section 77r(b)(2)), that is not otherwise exempt under Sections 201 through 203:

(1) beforetheinitial offer of afederal covered securityin this State, all records that are
part of afederal registration statement filed with the Securities and Exchange Commission under
the Securities Act of 1933 and a consent to service of process signed by the issuer [and a fee of
$__1;

(2) after the initial offer of the federal covered security in this State, all records that are
part of an amendment to afederal regi stration statement filed with the Securiti es and Exchange
Commission under the Securities Act of 1933; and

(3) to the extent necessary or appropriate to compute fees, areport of the value of the
federal covered securities sold or offered to persons present in this State, if the sales data are not
included in records filed with the Securities and Exchange Commission, [and afeeof $ .

(b) [Noticefiling effectiveness and renewal.] A notice filing under subsection () is
effective for one year commencing upon the later of the notice filing or the effectiveness of the
offering filed with the Securities and Exchange Commission. On or before expiration, the issuer
may renew anotice filing by filing acopy of those records filed by the issuer with the Securities
and Exchange Commission that are required by rule or order under this[Act] to befiled [and a
renewal feeof $__ ]. A previously filed consent to service of process may be incorporated by

referencein arenewal. A renewed notice filing becomes effective upon the expiration of the filing
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(c) [Noticefilingsfor federal covered securities under Section 18(b)(4)(D).] With
respect to any security that is afederal covered security under Section 18(b)(4)(D) of the Securities
Act of 1933(15 U.S.C. Section 77r(b)(4)(D)), arule under this [Act] may require anoticefiling by
or on behal