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Uniform Commercial Code Article 9
2010 Amendments to the Official Comments

SECTION 9-101. SHORT TITLE. This article may be cited as Uniform Commercial
Code—Secured Transactions.
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3. Reorganization and Renumbering; Captions; Style. * * *

This Article also includes headings for the subsections as an aid to readers. Unlike
section captions, which are part of the UCC, see Section +=1089; 1-107, subsection headings are
not a part of the official text itself and have not been approved by the sponsors. Each jurisdiction
in which this Article is introduced may consider whether to adopt the headings as a part of the
statute and whether to adopt a provision clarifying the effect, if any, to be given to the headings.
This Article also has been conformed to current style conventions.
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SECTION 9-102. DEFINITIONS AND INDEX OF DEFINITIONS.

1. Source. This Article supersedes former Uniform Commercial Code (UCC) Article 9.
As did its predecessor, it provides a comprehensive scheme for the regulation of security interests
in personal property and fixtures. For the most part this Article follows the general approach and
retains much of the terminology of former Article 9. In addition to describing many aspects of
the operation and interpretation of this Article, these Comments explain the material changes that
this Article makes to former Article 9. Former Article 9 superseded the wide variety of pre-UCC
security devices. Unlike the Comments to former Article 9, however, these Comments dwell
very little on the pre-UCC state of the law. For that reason, the Comments to former Article 9
will remain of substantial historical value and interest. They also will remain useful in
understanding the background and general conceptual approach of this Article.

Citations to “Bankruptcy Code Section __* in these Comments are to Title 11 of the
United States Code as in effect on-Beecember3+-1998 July 1, 2010.

2. Background and History. In 1990, the Permanent Editorial Board for the UCC with
the support of its sponsors, The American Law Institute and the National Conference of
Commissioners on Uniform State Laws, established a committee to study Article 9 of the UCC.
The study committee issued its report as of December 1, 1992, recommending the creation of a
drafting committee for the revision of Article 9 and also recommending numerous specific
changes to Article 9. Organized in 1993, a drafting committee met fifteen times from 1993 to



1998. This Article was approved by its sponsors in 1998. This Article was conformed to revised
Article 1 in 2001 and to amendments to Article 7 in 2003. The sponsors approved amendments
to selected sections of this Article in 2010.

* sk ok

4. Summary of Revisions. Following is a brief summary of some of the more
significant revisions of Article 9 that are included in the 1998 revision of this Article.
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h. Filing. Part 5 (formerly Part 4) of Article 9 has been substantially rewritten to
simplify the statutory text and to deal with numerous problems of interpretation and
implementation that have arisen over the years.
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Correctionofrecords:—Defaulting or missing secured parties and fraudulent filings. In

some areas of the country, serious problems have arisen from fraudulent financing statements
that are filed against public officials and other persons. This Article addresses the fraud problem
by providing the opportunity for a debtor to file a termination statement when a secured party
wrongfully refuses or fails to provide a termination statement. See Section 9-509. This
opportunity also addresses the problem of secured parties that simply disappear through mergers
or liquidations. In addition, Section 9-518 affords a statutory method by which a debtor who
believes that a filed record is inaccurate or was wrongfully filed may indicate that fact in the

files, by-fitingacorrectiomraninformatronstatement; albeit without affecting the efficacy, if any,
of the challenged record.
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5. Receivables-related Definitions.

a. “Account”; “Health-Care-Insurance Receivable”; “As-Extracted
Collateral.” The definition of “account” has been expanded and reformulated. It is no longer
limited to rights to payment relating to goods or services. Many categories of rights to payment
that were classified as general intangibles under former Article 9 are accounts under this Article.
Thus, if they are sold, a financing statement must be filed to perfect the buyer’s interest in them.
As used in the definition of “account.” a right to payment “arising out of the use of a credit or
charge card or information contained on or for use with the card” is the right of'a card issuer to
payment from its cardholder. A credit-card or charge-card transaction may give rise to other
rights to payments, such as the contractual right of a merchant to receive payment from its
merchant’s bank for settlement of the transaction. However, those other rights do not “arise out
of the use” of the card or information contained on or for use with the card. Among the types of
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property that are expressly excluded from the definition of account is “a right to payment for
money or funds advanced or sold.” As defined in Section 1-201, “money” is limited essentially
to currency. As used in the exclusion from the definition of “account,” however, “funds” is a
broader concept (although the term is not defined). For example, when a bank-lender credits a
borrower’s deposit account for the amount of a loan, the bank’s advance of funds is not a
transaction giving rise to an account.

The definition of “health-care-insurance receivable” is new. It is a subset of the
definition of “account.” However, the rules generally applicable to account debtors on accounts
do not apply to insurers obligated on health-care-insurance receivables. See Sections 9-404(e),
9-405(d), 9-406(1).

Note that certain accounts also are “as-extracted collateral.” See Comment 4.c.,
Examples 6 and 7.

b. “Chattel Paper”; “Electronic Chattel Paper”; “Tangible Chattel Paper.”
“Chattel paper” consists of a monetary obligation together with a security interest in or a lease of
specific goods if the obligation and security interest or lease are evidenced by “a record or
records.” The definition has been expanded from that found in former Article 9 to include
records that evidence a monetary obligation and a security interest in specific goods and software
used in the goods, a security interest in specific goods and license of software used in the goods,
or a lease of specific goods and license of software used in the goods. The expanded definition
covers transactions in which the debtor’s or lessee’s monetary obligation includes amounts owed
with respect to software used in the goods. The monetary obligation with respect to the software
need not be owed under a license from the secured party or lessor, and the secured party or lessor
need not be a party to the license transaction itself. Among the types of monetary obligations
that are included in “chattel paper” are amounts that have been advanced by the secured party or
lessor to enable the debtor or lessee to acquire or obtain financing for a license of the software
used in the goods. The definition also makes clear that rights to payment arising out of credit-
card transactions are not chattel paper.

Charters of vessels are expressly excluded from the definition of chattel paper; they are
accounts. The term “charter” as used in this section includes bareboat charters, time charters,
successive voyage charters, contracts of affreightment, contracts of carriage, and all other
arrangements for the use of vessels.

Under former Section 9-105, only if the evidence of an obligation consisted of “a writing
or writings” could an obligation qualify as chattel paper. In this Article, traditional, written
chattel paper is included in the definition of “tangible chattel paper.” “Electronic chattel paper”
is chattel paper that is stored in an electronic medium instead of in tangible form. The concept of
an electronic medium should be construed liberally to include electrical, digital, magnetic,
optical, electromagnetic, or any other current or similar emerging technologies.



d. “General Intangible”; “Payment Intangible.” “General intangible” is the
residual category of personal property, including things in action, that is not included in the other
defined types of collateral. Examples are various categories of intellectual property and the right
to payment of a loan of funds that is not evidenced by chattel paper or an instrument. As used in
the definition of “general intangible,” “things in action” includes rights that arise under a license
of intellectual property, including the right to exploit the intellectual property without liability for
infringement. The definition has been revised to exclude commercial tort claims, deposit
accounts, and letter-of-credit rights. Each of the three is a separate type of collateral. One
important consequence of this exclusion is that tortfeasors (commercial tort claims), banks
(deposit accounts), and persons obligated on letters of credit (letter-of-credit rights) are not
“account debtors” having the rights and obligations set forth in Sections 9-404, 9-405, and 9-406.
In particular, tortfeasors, banks, and persons obligated on letters of credit are not obligated to pay
an assignee (secured party) upon receipt of the notification described in Section 9-404(a). See
Comment 5.h. Another important consequence relates to the adequacy of the description in the
security agreement. See Section 9-108.

“Payment intangible” is a subset of the definition of “general intangible.” The sale of a
payment intangible is subject to this Article. See Section 9-109(a)(3). Virtually any intangible
right could give rise to a right to payment of money once one hypothesizes, for example, that the
account debtor is in breach of its obligation. The term “payment intangible,” however, embraces
only those general intangibles “under which the account debtor’s principal obligation is a
monetary obligation.” (Emphasis added.)

In classifying intangible collateral, a court should begin by identifying the particular
rights that have been assigned. The account debtor (promisor) under a particular contract may
owe several types of monetary obligations as well as other, nonmonetary obligations. If the
promisee’s right to payment of money is assigned separately, the right is an account or payment
intangible, depending on how the account debtor’s obligation arose. When all the promisee’s
rights are assigned together, an account, a payment intangible, and a general intangible all may be
involved, depending on the nature of the rights.

A right to the payment of money is frequently buttressed by ancillary covenants rights,
such as rights arising from covenants in a purchase agreement, note, or mortgage requiring
insurance on the collateral or forbidding removal of the collateral, or rights arising from
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covenants to preserve the creditworthiness of the promisor, such-ascovenantsrestricting
drvidends-and-thetike and the lessor’s rights with respect to leased goods that arise upon the

lessee’s default (see Section 2A-523). This Article does not treat these ancillary rights separately
from the rights to payment to which they relate. For example, attachment and perfection of an
assignment of a right to payment of a monetary obligation, whether it be an account or payment
intangible, also carries these ancillary rights. Thus, an assignment of the lessor’s right to payment
under a lease also transfers the lessor’s rights with respect to the leased goods under Section 2A-
523. If, taken together, the lessor’s rights to payment and with respect to the leased goods are

evidenced by chattel paper, then an assignment of the lessor’s right to payment constitutes an
assignment of the chattel paper. Although an agreement excluding the lessor’s rights with respect

to the leased goods from an assignment of the lessor’s right to payment may be effective between
the parties, the agreement does not affect the characterization of the collateral to the prejudice of
creditors of, and purchasers from, the assignor.

Every “payment intangible” is also a “general intangible.” Likewise, “software” is a
“general intangible” for purposes of this Article. See Comment 25. Accordingly, except as
otherwise provided, statutory provisions applicable to general intangibles apply to payment
intangibles and software.

* sk ok

11. Choice-of-Law-Related Definitions: “Certificate of Title”; “Governmental
Unit”; “Jurisdiction of Organization”; “Public Organic Record”; “Registered
Organization”; “State.” These new definitions reflect the changes in the law governing
perfection and priority of security interests and agricultural liens provided in Part 3, Subpart 1.

Statutes often require applicants for a certificate of title to identify all security interests on
the application and require the issuing agency to indicate the identified security interests on the
certificate. Some of these statutes provide that priority over the rights of a lien creditor (i.e.,
perfection of a security interest) in goods covered by the certificate occurs upon indication of the
security interest on the certificate; that is, they provide for the indication of the security interest
on the certificate as a “condition” of perfection. Other statutes contemplate that perfection is
achieved upon the occurrence of another act, e.g.. delivery of the application to the issuing
agency, that “results” in the indication of the security interest on the certificate. A certificate
governed by either type of statute can qualify as a “certificate of title” under this Article. The
statute providing for the indication of a security interest need not expressly state the connection

between the indication and perfection. For example, a certificate issued pursuant to a statute that
requires applications to identify security interests, requires the issuing agency to indicate the

identified security interests on the certificate, but is silent concerning the legal consequences of
the indication would be a “certificate of title” if, under a judicial interpretation of the statute,
perfection of a security interest is a legal consequence of the indication. Likewise, a certificate
would be a “certificate of title” if another statute provides, expressly or as interpreted, the
requisite connection between the indication and perfection.
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The first sentence of the definition of “certificate of title” includes certificates consisting
of tangible records, of electronic records, and of combinations of tangible and electronic records.

In many States, a certificate of title covering goods that are encumbered by a security
interest is delivered to the secured party by the issuing authority. To eliminate the need for the
issuance of a paper certificate under these circumstances, several States have revised their
certificate-of-title statutes to permit or require a State agency to maintain an electronic record that
evidences ownership of the goods and in which a security interest in the goods may be noted.

The second sentence of the definition provides that such a record is a “certificate of title” if it is
in fact maintained as an alternative to the issuance of a paper certificate of title, regardless of
whether the certificate-of-title statute provides that the record is a certificate of title and even if
the statute does not expressly state that the record is maintained instead of issuing a paper
certificate.

Not every organization that may provide information about itself in the public records is a
“registered organization.” For example, a general partnership is not a “registered organization,”
even if it files a statement of partnership authority under Section 303 of the Uniform Partnership
Act (1994) or an assumed name (“dba”) certlﬁcate ThlS is because t-l‘re-Sfate-tmder-w-l‘rose-}aw

part-nersl‘np-has-been-ggam;zed’ such a partnershlp is not formed or organlzed by the ﬁhng ofa

record with, or the issuance of a record by, a State or the United States. In contrast, corporations,
limited liability companies, and limited partnerships ordinarily are “registered organizations.”

Not every record concerning a registered organization that is filed with, or issued by, a
State or the United States is a “public organic record.” For example, a certificate of good

standing issued with respect to a corporation or a published index of domestic corporations
would not be a “public organic record” because its issuance or publication does not form or
organize the corporations named.

When collateral is held in a trust, one must look to non-UCC law to determine whether

the trust is a “registered organization.” Non-UCC law typically distinguishes between statutory

trusts and common-law trusts. A statutory trust is formed by the filing of a record, commonly
referred to as a certificate of trust, in a public office pursuant to a statute. See, e.g., Uniform

Statutory Trust Entity Act § 201 (2009): Delaware Statutory Trust Act, Del. Code Ann. tit. 12. §
3801 et seq. A statutory trust is a juridical entity, separate from its trustee and beneficial owners,
that may sue and be sued, own property, and transact business in its own name. Inasmuch as a

statutory trust is a “legal or commercial entity,” it qualifies as a “person,” and therefore as an
“organization,” under Section 1-201. A statutory trust that is formed by the filing of a record in a

public office is a “registered organization,” and the filed record is a “public organic record” of
the statutory trust. if the filed record is available to the public for inspection. (The requirement

that a record be “‘available to the public for inspection” is satisfied if a copy of the relevant record
1s available for public inspection.)




Unlike a statutory trust, a common-law trust—whether its purpose is donative or
commercial—arises from private action without the filing of a record in a public office. See
Uniform Trust Code § 401 (2000); Restatement (Third) of Trusts § 10 (2003). Moreover, under
traditional law, a common-law trust is not itself a juridical entity and therefore must sue and be

sued, own property, and transact business in the name of the trustee acting in the capacity of
trustee. A common-law trust that is a “business trust.” i.e.. that has a business or commercial

purpose, is an “organization” under Section 1-201. However, such a trust would not be a

“registered organization” if, as is typically the case, the filing of a public record is not needed to
form it.

In some states, however, the trustee of a common-law trust that has a commercial or
business purpose is required by statute to file a record in a public office following the trust’s
formation. See. e.g.. Mass. Gen. Laws Ch. 182, § 2: Fla. Stat. Ann. § 609.02. A business trust

that is required to file its organic record in a public office is a “registered organization” under the
second sentence of the definition, if the filed record is available to the public for inspection. Any

organic record required to be filed, and filed, with respect to a common-law business trust after
the trust is formed is a “public organic record” of the trust. Some statutes require a trust or other

organization to file, after formation or organization, a record other than an organic record. See,
e.g.. N.Y. Gen Assn’s Law § 18 (requiring associations doing business within New York to file a
certificate designating the secretary of state as an agent upon whom process may be served).

This requirement does not render the organization a “registered organization” under the second
sentence of the definition, and the record is not a “public organic record.”
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14. Consignment-Related Definitions: “Consignee”; “Consignment”; “Consignor.”
The definition of “consignment” excludes, in subparagraphs (B) and (C), transactions for which
filing would be inappropriate or of insufficient benefit to justify the costs. A consignment
excluded from the application of this Article by one of those subparagraphs may still be a true
consignment; however, it is governed by non-Article 9 law. The definition also excludes, in
subparagraph (D), what have been called “consignments intended for security.” These
“consignments” are not bailments but secured transactions. Accordingly, all of Article 9 applies
to them. See Sections +=26+H37); 1-201(b)(35), 9-109(a)(1). The “consignor” is the person who
delivers goods to the “consignee” in a consignment.
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16. “Document.” The definition of “document” incorporates both tangible and

electronic documents of title. See Section +=20H+5)H=20+byt61 1-201(b)(16) and Comment +5
tét: 16.
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SECTION 9-104. CONTROL OF DEPOSIT ACCOUNT.
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3. Requirements for “Control.” This section derives from Section 8-106 of Revised
Article 8, which defines “control” of securities and certain other investment property. Under
subsection (a)(1), the bank with which the deposit account is maintained has control. The effect
of this provision is to afford the bank automatic perfection. No other form of public notice is
necessary; all actual and potential creditors of the debtor are always on notice that the bank with
which the debtor’s deposit account is maintained may assert a claim against the deposit account.

Example: D maintains a deposit account with Bank A. To secure a loan from Banks X,
Y. and Z. D creates a security interest in the deposit account in favor of Bank A. as agent

for Banks X, Y, and Z. Because Bank A is a “secured party” as defined in Section 9-102,
the security interest is perfected by control under subsection (a)(1).

Under subsection (a)(2), a secured party may obtain control by obtaining the bank’s
authenticated agreement that it will comply with the secured party’s instructions without further
consent by the debtor. The analogous provision in Section 8-106 does not require that the
agreement be authenticated. An agreement to comply with the secured party’s instructions
suffices for “control” of a deposit account under this section even if the bank’s agreement is
subject to specified conditions, e.g., that the secured party’s instructions are accompanied by a
certification that the debtor is in default. (Of course, if the condition is the debtor’s further
consent, the statute explicitly provides that the agreement would not confer control.) See revised
Section 8-106, Comment 7.

Under subsection (a)(3), a secured party may obtain control by becoming the bank’s
“customer,” as defined in Section 4-104. As the customer, the secured party would enjoy the
right (but not necessarily the exclusive right) to withdraw funds from, or close, the deposit
account. See Sections 4-401(a), 4-403(a).

As is the case with possession under Section 9-313, in determining whether a particular
person has control under subsection (a), the principles of agency apply. See Section 1-103 and

Restatement (3d), Agency § 8.12, Comment b.
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SECTION 9-105. CONTROL OF ELECTRONIC CHATTEL PAPER.

2. “Control” of Electronic Chattel Paper. This Article covers security interests in
“electronic chattel paper,” a new term defined in Section 9-102. This section governs how
“control” of electronic chattel paper may be obtained. Subsection (a), which derives from
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Section 16 of the Uniform Electronic Transactions Act. sets forth the general test for control.
Subsection (b) sets forth a safe harbor test that if satisfied. establishes control under the general
test in subsection (a).

A secured party’s control of electronic chattel paper (i) may substitute for an
authenticated security agreement for purposes of attachment under Section 9-203, (i) is a method
of perfection under Section 9-314, and (iii) is a condition for obtaining special, non-temporal
priority under Section 9-330. Because electronic chattel paper cannot be transferred, assigned, or
possessed in the same manner as tangible chattel paper, a special definition of control is
necessary. In descriptive terms, this section provides that control of electronic chattel paper is
the functional equivalent of possession of “tangible chattel paper” (a term also defined in Section
9-102).

3. Development of Control Systems. This Article leaves to the marketplace the
development of systems and procedures, through a combination of suitable technologies and
business practices, for dealing with control of electronic chattel paper in a commercial context.
Systems that evolve for control of electronic chattel paper may or may not involve a third party
custodian of the relevant records. As under UETA, a system must be shown to reliably establish
that the secured party is the assignee of the chattel paper. Reliability is a high standard and
encompasses the general principles of uniqueness, identifiability, and unalterability found in
subsection (b) without setting forth specific guidelines as to how these principles must be

achieved. However, the standards applied to determine whether a party is in control of electronic
chattel paper should not be more stringent than the standards now applied to determine whether a
party is in possession of tangible chattel paper. For example, just as a secured party does not lose
possession of tangible chattel paper merely by virtue of the possibility that a person acting on its

behalf could wrongfully redeliver the chattel paper to the debtor, so control of electronic chattel
paper would not be defeated by the possibility that the secured party’s interest could be subverted

by the wrongful conduct of a person (such as a custodian) acting on its behalf.

This section and the concept of control of electronic chattel paper are not based on the
same concepts as are control of deposit accounts (Section 9-104), security entitlements, a type of
investment property (Section 9-106), and letter-of-credit rights (Section 9-107). The rules for
control of that collateral are based on existing market practices and legal and regulatory regimes
for institutions such as banks and securities intermediaries. Analogous practices for electronic
chattel paper are developing nonetheless. The flexible approach adopted by this section,
moreover, should not impede the development of these practices and, eventually, legal and

regulatory regimes, which may become analogous to those for, e.g., investment property.

3 4. “Authoritative Copy” of Electronic Chattel Paper. One requirement for
establishing control under subsection (b) is that a particular copy be an “authoritative copy.”
Although other copies may exist, they must be distinguished from the authoritative copy. This
may be achieved, for example, through the methods of authentication that are used or by business
practices involving the marking of any additional copies. When tangible chattel paper is
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converted to electronic chattel paper, in order to establish that a copy of the electronic chattel
paper is the authoritative copy it may be necessary to show that the tangible chattel paper no
longer exists or has been permanently marked to indicate that it is not the authoritative copy.

SECTION 9-109. SCOPE.
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2. Basic Scope Provision. Subsection (a)(1) derives from former Section 9-102(1) and
(2). These subsections have been combined and shortened. No change in meaning is intended.
Under subsection (a)(1), all consensual security interests in personal property and fixtures are
covered by this Article, except for transactions excluded by subsections (c¢) and (d). As to which
transactions give rise to a “security interest,” the definition of that term in Section 1-201 must be
consulted. When a security interest is created, this Article applies regardless of the form of the
transaction or the name that parties have given to it. Likewise, the subjective intention of the
parties with respect to the legal characterization of their transaction is irrelevant to whether this
Article applies, as it was to the application of former Article 9 under the proper interpretation of
former Section 9-102.
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SECTION 9-203. ATTACHMENT AND ENFORCEABILITY OF SECURITY
INTEREST; PROCEEDS; SUPPORTING OBLIGATIONS; FORMAL REQUISITES.
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3. Security Agreement; Authentication. Under subsection (b)(3), enforceability
requires the debtor’s security agreement and compliance with an evidentiary requirement in the
nature of a Statute of Frauds. Paragraph (3)(A) represents the most basic of the evidentiary
alternatives, under which the debtor must authenticate a security agreement that provides a
description of the collateral. Under Section 9-102, a “security agreement” is “an agreement that
creates or provides for a security interest.” Neither that definition nor the requirement of
paragraph (3)(A) rejects the deeply rooted doctrine that a bill of sale, although absolute in form,
may be shown in fact to have been given as security. Under this Article, as under prior law, a
debtor may show by parol evidence that a transfer purporting to be absolute was in fact for
security. Similarly, a self-styled “lease” may serve as a security agreement if the agreement
creates a security interest. See Section +=26H37) 1-203 (distinguishing security interest from
lease).

SECTION 9-301. LAW GOVERNING PERFECTION AND PRIORITY OF
SECURITY INTERESTS.

* sk ok

2. Scope of This Subpart. Part 3, Subpart 1 (Sections 9-301 through 9-307) contains
choice-of-law rules similar to those of former Section 9-103. Former Section 9-103 generally
addresses which State’s law governs “perfection and the effect of perfection or non-perfection
of” security interests. See, e.g., former Section 9-103(1)(b). This Article follows the broader and
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more precise formulation in former Section 9-103(6)(b), which was revised in connection with
the promulgation of Revised Article 8 in 1994: “perfection, the effect of perfection or non-
perfection, and the priority of” security interests. Priority, in this context, subsumes all of the
rules in Part 3, including “cut off” or “take free” rules such as Sections 9-317(b), (¢), and (d), 9-
320(a), (b), and (d), and 9-332. This subpart does not address choice of law for other purposes.
For example, the law applicable to issues such as attachment, validity, characterization (e.g., true
lease or security interest), and enforcement is governed by the rules in Section +=+65; 1-301; that
governing law typically is specified in the same agreement that contains the security agreement.
And, another jurisdiction’s law may govern other third-party matters addressed in this Article.
See Section 9-401, Comment 3.
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5. Law Governing Perfection: Exceptions. The general rule is subject to several
exceptions. It does not apply to goods covered by a certificate of title (see Section 9-303),
deposit accounts (see Section 9-304), investment property (see Section 9-305), or letter-of-credit
rights (see Section 9-306). Nor does it apply to possessory security interests, i.e., security
interests that the secured party has perfected by taking possession of the collateral (see paragraph
(2)), security interests perfected by filing a fixture filing (see subparagraph (3)(A)), security
interests in timber to be cut (subparagraph (3)(B)), or security interests in as-extracted collateral
(see paragraph (4)).

* sk ok

b. Fixtures-Fixture Filings. Applieationrof-Under the general rule in paragraph
(1), a security interest in fixtures may be perfected by filing in the office specified by Section 9-
501(a) as enacted in the jurisdiction in which the debtor is located. However, application of this
rule to perfection of a security interest mfrxturesby filing a fixture filing would yield strange
results. For example, perfection of a security interest in fixtures located in Arizona and owned
by a Delaware corporation would be governed by the law of Delaware. Although Delaware law
would send one to a filing office in Arizona for the place to file a financing statement as a fixture
filing, see Section 9-501, Delaware law would not take account of local, nonuniform, real-
property filing and recording requirements that Arizona law might impose. For this reason,
paragraph (3)(A) contains a special rule for security interests perfected by a fixture filing; the law
of the jurisdiction in which the fixtures are located governs perfection, including the formal
requisites of a fixture filing. Under paragraph (3)(C), the same law govems priority. Fixtures are
“goods” as defined in Section 9-102.

The filing of a financing statement to perfect a security interest in collateral of a
transmitting utility constitutes a fixture filing with respect to goods that are or become fixtures.
See Section 9-501(b). Accordingly, to perfect a security interest in goods of this kind by a fixture
filing, a financing statement must be filed in the office specified by Section 9-501(b) as enacted
in the jurisdiction in which the goods are located. If the fixtures collateral is located in more than
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one State, filing in all of those States will be necessary to perfect a security interest in all the
fixtures collateral by a fixture filing. Of course, a security interest in nearly all types of collateral
(including fixtures) of a transmitting utility may be perfected by filing in the office specified by

Section 9-501(a) as enacted in the jurisdiction in which the transmitting utility is located.

However, such a filing will not be effective as a fixture filing except with respect to goods that
are located in that jurisdiction.

* sk ok

SECTION 9-302. LAW GOVERNING PERFECTION AND PRIORITY OF
AGRICULTURAL LIENS.

* sk ok

2. Agricultural Liens. This section provides choice-of-law rules for agricultural liens
on farm products. Perfection, the effect of perfection or nonperfection, and priority all are
governed by the law of the jurisdiction in which the farm products are located. Other choice-of-
law rules, including Section +=165; 1-301, determine which jurisdiction’s law governs other
matters, such as the secured party’s rights on default. See Section 9-301, Comment 2. Inasmuch
as no agricultural lien on proceeds arises under this Article, this section does not expressly apply
to proceeds of agricultural liens. However, if another statute creates an agricultural lien on
proceeds, it may be appropriate for courts to apply the choice-of-law rule in this section to
determine priority in the proceeds.

SECTION 9-305. LAW GOVERNING PERFECTION AND PRIORITY OF
SECURITY INTERESTS IN INVESTMENT PROPERTY.
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5. Change in Law Governing Perfection. When the issuer’s jurisdiction, the securities
intermediary’s jurisdiction, or commodity intermediary’s jurisdiction changes, the jurisdiction
whose law governs perfection under subsection (a) changes, as well. Similarly, the law
governing perfection of a possessory security interest in a certificated security changes when the
collateral is removed to another jurisdiction, see subsection (a)(1), and the law governing
perfection by filing changes when the debtor changes its location. See subsection (c).
Nevertheless, these changes will not result in an immediate loss of perfection. See Section 9-

316(%). (g).

SECTION 9-307. LOCATION OF DEBTOR.
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2. General Rules. As a general matter, the location of the debtor determines the
jurisdiction whose law governs perfection of a security interest. See Sections 9-301(1), 9-305(c).
It also governs priority of a security interest in certain types of intangible collateral, such as
accounts, electronic chattel paper, and general intangibles. This section determines the location
of the debtor for choice-of-law purposes, but not for other purposes. See subsection (k).

Subsection (b) states the general rules: An individual debtor is deemed to be located at
the individual’s principal residence with respect to both personal and business assets. Any other
debtor is deemed to be located at its place of business if it has only one, or at its chief executive
office if it has more than one place of business.

As used in this section, a “place of business” means a place where the debtor conducts its
affairs. See subsection (a). Thus, every organization, even eleemosynary institutions and other
organizations that do not conduct “for profit” business activities, has a “place of business.”
Under subsection (d), a person who ceases to exist, have a residence, or have a place of business
continues to be located in the jurisdiction determined by subsection (b).

The term “chief executive office” is not defined in this Section or elsewhere in the
Uniform Commercial Code. “Chief executive office” means the place from which the debtor
manages the main part of its business operations or other affairs. This is the place where persons
dealing with the debtor would normally look for credit information, and is the appropriate place
for filing. With respect to most multi-state debtors, it will be simple to determine which of the
debtor’s offices is the “chief executive office.” Even when a doubt arises, it would be rare that
there could be more than two possibilities. A secured party in such a case may protect itself by
perfecting under the law of each possible jurisdiction.

Similarly, the term “principal residence” is not defined. If the security interest in question
is a purchase-money security interest in consumer goods which is perfected upon attachment, see
Section 9-309(1), the choice of law may make no difference. In other cases, when a doubt arises,
prudence may dictate perfecting under the law of each jurisdiction that might be the debtor’s
“principal residence.”

Questions sometimes arise about the location of the debtor with respect to collateral held

in a common-law trust. A typical common-law trust is not itself a juridical entity capable of
owing property and so would not be a “debtor” as defined in Section 9-102. Rather, the debtor

with respect to property held in a common-law trust typically is the trustee of the trust acting in
the capacity of trustee. (The beneficiary would be a “debtor’” with respect to its beneficial
interest in the trust, but not with respect to the property held in the trust.) If a common-law trust
has multiple trustees located in different jurisdictions, a secured party who perfects by filing
would be well advised to file a financing statement in each jurisdiction in which a trustee is

located, as determined under Section 9-307. Filing in all relevant jurisdictions would insure
erfection and minimize any priority complications that otherwise might arise.
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The general rule is subject to several exceptions, each of which is discussed below.

3. Non-U.S. Debtors. Under the general rules of this section, a non-U.S. debtor often
would be located in a foreign jurisdiction and, as a consequence, foreign law would govern
perfection. When foreign law affords no public notice of security interests, the general rule
yields unacceptable results.

Accordingly, subsection (c¢) provides that the normal rules for determining the location of
a debtor (i.e., the rules in subsection (b)) apply only if they yield a location that is “a jurisdiction
whose law generally requires information concerning the existence of a nonpossessory security
interest to be made generally available in a filing, recording, or registration system as a condition
or result of the security interest’s obtaining priority over the rights of a lien creditor with respect
to the collateral.” The phrase “generally requires” is meant to include legal regimes that
generally require notice in a filing or recording system as a condition of perfecting nonpossessory
security interests, but which permit perfection by another method (e.g., control, automatic
perfection, temporary perfection) in limited circumstances. A jurisdiction that has adopted this
Article or an earlier version of this Article is such a jurisdiction. If the rules in subsection (b)
yield a jurisdiction whose law does not generally require notice in a filing or registration system
and none of the special rules in subsections (e). (f), (i), and (j) applies, the debtor is located in the
District of Columbia.

4. Registered Organizations Organized Under Law of a State. Under subsection (e),

a “registered organization” {e-gacorporationortmitedpartnership)(defined in Section 9-102

s0 as to ordinarily include corporations, limited partnerships, limited liability companies, and
statutory trusts) organized under the law of a “State” (defined in Section 9-102) is located in its
State of organization. The term “registered organization” includes a business trust described in
the second sentence of the term’s definition. See Section 9-102. The trust’s public organic
record, typically the trust agreement, usually will indicate the jurisdiction under whose law the
trust is organized.

Subsection (g) makes clear that events affecting the status of a registered organization,
such as the dissolution of a corporation or revocation of its charter, do not affect its location for
purposes of subsection (e). However, certain of these events may result in, or be accompanied
by, a transfer of collateral from the registered organization to another debtor. This section does
not determine whether a transfer occurs, nor does it determine the legal consequences of any
transfer.

Determining the registered organization-debtor’s location by reference to the jurisdiction
of organization could provide some important side benefits for the filing systems. A jurisdiction
could structure its filing system so that it would be impossible to make a mistake in a registered
organization-debtor’s name on a financing statement. For example, a filer would be informed if
a filed record designated an incorrect corporate name for the debtor. Linking filing to the
jurisdiction of organization also could reduce pressure on the system imposed by transactions in

-15-



which registered organizations cease to exist—as a consequence of merger or consolidation, for
example. The jurisdiction of organization might prohibit such transactions unless steps were
taken to ensure that existing filings were refiled against a successor or terminated by the secured

party.

5. Registered Organizations Organized Under Law of United States; Branches and
Agencies of Banks Not Organized Under Law of United States. Subsection (f) specifies the
location of a debtor that is a registered organization organized under the law of the United States.
It defers to the law of the United States, to the extent that that law determines, or authorizes the
debtor to determine, the debtor’s location. Thus, if the law of the United States designates a
particular State as the debtor’s location, that State is the debtor’s location for purposes of this
Article’s choice-of-law rules. Similarly, if the law of the United States authorizes the registered
organization to designate its State of location, the State that the registered organization
designates is the State in which it is located for purposes of this Article’s choice-of-law rules. In
other cases, the debtor is located in the District of Columbia.

In some cases, the law of the United States authorizes the registered organization to
designate a main office, home office, or other comparable office. See, e.g., 12 U.S.C. Sections 22
and 1464(a); 12 C.F.R. Section 552.3. Designation of such an office constitutes the designation
of the State of location for purposes of Section 9-307 (£)(2).

Subsection (f) also specifies the location of a branch or agency in the United States of a
foreign bank that has one or more branches or agencies in the United States. The law of the
United States authorized authorizes a foreign bank (or, on behalf of the bank, a federal agency) to
designate a single home state for all of the foreign bank’s branches and agencies in the United
States. See 12 U.S.C. Section 3103(c) and 12 C.F.R. Section 211.22. As authorized, the
designation constitutes the State of location for the branch or agency for purposes of Section 9-
307(f), unless all of a foreign bank’s branches or agencies that are in the United States are
licensed in only one State, in which case the branches and agencies are located in that State. See
subsection (1).

In cases not governed by subsection (f) or (i), the location of a foreign bank is determined
by subsections (b) and (c).

6. United States. To the extent that Article 9 governs (see Sections +=165; 1-301, 9-
109(c)), the United States is located in the District of Columbia for purposes of this Article’s
choice-of-law rules. See subsection (h).

SECTION 9-311. PERFECTION OF SECURITY INTERESTS IN PROPERTY
SUBJECT TO CERTAIN STATUTES, REGULATIONS, AND TREATIES.
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5. Compliance with Perfection Requirements of Other Statute. Subsection (b) makes
clear that compliance with the perfection requirements (i.e., the requirements for obtaining
priority over a lien creditor), but not other requirements, of a statute, regulation, or treaty
described in subsection (a) is sufficient for perfection under this Article. Perfection of a security
interest under such a statute, regulation, or treaty has all the consequences of perfection under
this Article.

The interplay of this section with certain certificate-of-title statutes may create confusion
and uncertainty. For example, statutes under which perfection does not occur until a certificate
of title is issued will create a gap between the time that the goods are covered by the certificate
under Section 9-303 and the time of perfection. If the gap is long enough, it may result in turning
some unobjectionable transactions into avoidable preferences under Bankruptcy Code Section
547. (The preference risk arises if more than+6 30 days-for26-days;irthecaseof apurchase-
money security mterest) passes between the time a security interest attaches (or the debtor
receives possession of the collateral, in the case of a purchase-money security interest) and the
time it is perfected.) Accordingly, the Legislative Note to this section instructs the legislature to
amend the applicable certificate-of-title statute to provide that perfection occurs upon receipt by
the appropriate State official of a properly tendered application for a certificate of title on which
the security interest is to be indicated.

Under some certificate-of-title statutes, including the Uniform Motor Vehicle Certificate
of Title and Anti-Theft Act, perfection generally occurs upon delivery of specified documents to
a state official but may, under certain circumstances, relate back to the time of attachment. This
relation-back feature can create great difficulties for the application of the rules in Sections 9-303
and 9-311(b). Accordingly, the Legislative Note also recommends to legislatures that they
remove any relation-back provisions from certificate-of-title statutes affecting security interests.

SECTION 9-316. CONTINUED PERFECTHION-OF SECUORITY INTEREST
FOEEOWING EFFECT OF CHANGE IN GOVERNING LAW.

1. Source. Former Section 9-103(1)(d), (2)(b), (3)(e), as modified.

2. Continued Perfection. Fhitssectrondeals-Subsections (a) through (g) deal with
continued perfection of security interests that have been perfected under the law of another
jurisdiction. The fact that the law of a particular jurisdiction ceases to govern perfection under
Sections 9-301 through 9-307 does not necessarily mean that a security interest perfected under
that law automatically becomes unperfected. To the contrary: This section generally provides
that a security interest perfected under the law of one jurisdiction remains perfected for a fixed
period of time (four months or one year, depending on the circumstances), even though the
jurisdiction whose law governs perfection changes. However, cessation of perfection under the
law of the original jurisdiction cuts short the fixed period. The four-month and one-year periods
are long enough for a secured party to discover in most cases that the law of a different
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jurisdiction governs perfection and to reperfect (typically by filing) under the law of that
jurisdiction. If a secured party properly reperfects a security interest before it becomes
unperfected under subsection (a), then the security interest remains perfected continuously
thereafter. See subsection (b).

Example 1: Debtor is a general partnership whose chief executive office is in
Pennsylvania. Lender perfects a security interest in Debtor’s equipment by filing in
Pennsylvania on May 15, 2002. On April 1, 2005, without Lender’s knowledge, Debtor
moves its chief executive office to New Jersey. Lender’s security interest remains
perfected for four months after the move. See subsection (a)(2).

Example 2: Debtor is a general partnership whose chief executive office is in
Pennsylvania. Lender perfects a security interest in Debtor’s equipment by filing in
Pennsylvania on May 15, 2002. On April 1, 2007, without Lender’s knowledge, Debtor
moves its chief executive office to New Jersey. Lender’s security interest remains
perfected only through May 14, 2007, when the effectiveness of the filed financing
statement lapses. See subsection (a)(1). Although, under these facts, Lender would have
only a short period of time to discover that Debtor had relocated and to reperfect under
New Jersey law, Lender could have protected itself by filing a continuation statement in
Pennsylvania before Debtor relocated. By doing so, Lender would have prevented lapse
and allowed itself the full four months to discover Debtor’s new location and refile there
or, if Debtor is in default, to perfect by taking possession of the equipment.

Example 3: Under the facts of Example 2, Lender files a financing statement in New
Jersey before the effectiveness of the Pennsylvania financing statement lapses. Under
subsection (b), Lender’s security interest is continuously perfected beyond May 14, 2007,
for a period determined by New Jersey’s Article 9.

Subsection (a)(3) allows a one-year period in which to reperfect. The longer period is
necessary, because, even with the exercise of due diligence, the secured party may be unable to
discover that the collateral has been transferred to a person located in another jurisdiction.

Example 4: Debtor is a Pennsylvania corporation. Lender perfects a security interest in
Debtor’s equipment by filing in Pennsylvania. Debtor’s shareholders decide to
“reincorporate” in Delaware. They form a Delaware corporation (Newcorp) into which
they merge Debtor. The merger effectuates a transfer of the collateral from Debtor to
Newcorp, which thereby becomes a debtor and is located in another jurisdiction. Under
subsection (a)(3), the security interest remains perfected for one year after the merger. If
a financing statement is filed in Delaware against Newcorp within the year following the
merger, then the security interest remains perfected thereafter for a period determined by
Delaware’s Article 9.
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Note that although Newcorp is a “new debtor” as defined in Section 9-102, the application of
subsection (a)(3) is not limited to transferees who are new debtors. Note also that, under Section
9-507, the financing statement naming Debtor remains effective even though Newcorp has
become the debtor.

Fhis-seetron-Subsection (a) addresses security interests that are perfected (i.e., that have

attached and as to which any requ1red perfec‘uon step has been taken) before the debtor changes
its loca‘uon A'S g

Mﬂ)

3. Retroactive Unperfection. Subsection (b) sets forth the consequences of the failure
to reperfect before perfection ceases under subsection (a): the security interest becomes
unperfected prospectively and, as against purchasers for value, including buyers and secured
parties, but not as against donees or lien creditors, retroactively. The rule applies to agricultural
liens, as well. See also Section 9-515 (taking the same approach with respect to lapse).
Although this approach creates the potential for circular priorities, the alternative—retroactive
unperfection against lien creditors—would create substantial and unjustifiable preference risks.

Example 6 5: Under the facts of Example 4, six months after the merger, Buyer bought
from Newcorp some equipment formerly owned by Debtor. At the time of the purchase,
Buyer took subject to Lender’s perfected security interest, of which Buyer was unaware.
See Section 9-315(a)(1). However, subsection (b) provides that if Lender fails to
reperfect in Delaware within a year after the merger, its security interest becomes
unperfected and is deemed never to have been perfected against Buyer. Having given
value and received delivery of the equipment without knowledge of the security interest
and before it was perfected, Buyer would take free of the security interest. See Section 9-
317(b).
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Example 7 6: Under the facts of Example 4, one month before the merger, Debtor
created a security interest in certain equipment in favor of Financer, who perfected by
filing in Pennsylvania. At that time, Financer’s security interest is subordinate to
Lender’s. See Section 9-322(a)(1). Financer reperfects by filing in Delaware within a
year after the merger, but Lender fails to do so. Under subsection (b), Lender’s security
interest is deemed never to have been perfected against Financer, a purchaser for value.
Consequently, under Section 9-322(a)(2), Financer’s security interest is now senior.

Of course, the expiration of the time period specified in subsection (a) does not of itself
prevent the secured party from later reperfecting under the law of the new jurisdiction. If the
secured party does so, however, there will be a gap in perfection, and the secured party may lose
priority as a result. Thus, in Example 7 6, if Lender perfects by filing in Delaware more than one
year under the merger, it will have a new date of filing and perfection for purposes of Section 9-
322(a)(1). Financer’s security interest, whose perfection dates back to the filing in Pennsylvania
under subsection (b), will remain senior.

4. Possessory Security Interests. Subsection (c¢) deals with continued perfection of
possessory security interests. It applies not only to security interests perfected solely by the
secured party’s having taken possession of the collateral. It also applies to security interests
perfected by a method that includes as an element of perfection the secured party’s having taken
possession, such as perfection by taking delivery of a certificated security in registered form, see
Section 9-313(a), and perfection by obtaining control over a certificated security. See Section 9-
314(a).

5. Goods Covered by Certificate of Title. Subsections (d) and (e) address continued
perfection of a security interest in goods covered by a certificate of title. The following examples
explain the operation of those subsections.

Example 8 7: Debtor’s automobile is covered by a certificate of title issued by Illinois.
Lender perfects a security interest in the automobile by complying with Illinois’
certificate-of-title statute. Thereafter, Debtor applies for a certificate of title in Indiana.
Six months thereafter, Creditor acquires a judicial lien on the automobile. Under Section
9-303(b), Illinois law ceases to govern perfection; rather, once Debtor delivers the
application and applicable fee to the appropriate Indiana authority, Indiana law governs.
Nevertheless, under Indiana’s Section 9-316(d), Lender’s security interest remains
perfected until it would become unperfected under Illinois law had no certificate of title
been issued by Indiana. (For example, Illinois’ certificate-of-title statute may provide that
the surrender of an Illinois certificate of title in connection with the issuance of a
certificate of title by another jurisdiction causes a security interest noted thereon to
become unperfected.) If Lender’s security interest remains perfected, it is senior to
Creditor’s judicial lien.
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Example 9 8: Under the facts in Example 8 7, five months after Debtor applies for an
Indiana certificate of title, Debtor sells the automobile to Buyer. Under subsection (€)(2),
because Lender did not reperfect within the four months after the goods became covered
by the Indiana certificate of title, Lender’s security interest is deemed never to have been
perfected against Buyer. Under Section 9-317(b), Buyer is likely to take free of the
security interest. Lender could have protected itself by perfecting its security interest
either under Indiana’s certificate-of-title statute, see Section 9-311, or, if it had a right to
do so under an agreement or Section 9-609, by taking possession of the automobile. See
Section 9-313(b).

The results in Examples 8 7 and 9 8 do not depend on the fact that the original perfection
was achieved by notation on a certificate of title. Subsection (d) applies regardless of the method
by which a security interest is perfected under the law of another jurisdiction when the goods
became covered by a certificate of title from this State.

Section 9-337 affords protection to a limited class of persons buying or acquiring a
security interest in the goods while a security interest is perfected under the law of another
jurisdiction but after this State has issued a clean certificate of title.

6. Deposit Accounts, Letter-of-Credit Rights, and Investment Property. Subsections
(f) and (g) address changes in the jurisdiction of a bank, issuer of an uncertificated security,
issuer of or nominated person under a letter of credit, securities intermediary, and commodity
intermediary. The provisions are analogous to those of subsections (a) and (b).

7. Security Interests that Attach after Debtor Changes Location. In contrast to
subsections (a) and (b), which address security interests that are perfected (i.e., that have attached

and as to which any required perfection step has been taken) before the debtor changes its

location, subsection (h) addresses security interests that attach within four months after the
debtor changes its location. Under subsection (h), a filed financing statement that would have
been effective to perfect a security interest in the collateral if the debtor had not changed its
location is effective to perfect a security interest in collateral acquired within four months after
the relocation.

Example 9: Debtor, an individual whose principal residence is in Pennsylvania, grants to
Lender a security interest in Debtor’s existing and after-acquired inventory. Lender

perfects the security interest by filing a proper financing statement in Pennsylvania on
January 2, 2014. On March 31, 2014, Debtor’s principal residence is relocated to New
Jersey. Upon the relocation, New Jersey law governs perfection of a security interest in
Debtor’s inventory. See Sections 9-301, 9-307. Under New Jersey’s Section 9-316(a),
Lender’s security interest in Debtor’s inventory on hand at the time of the relocation
remains perfected for four months thereafter. Had Debtor not relocated, the financing
statement filed in Pennsylvania would have been effective to perfect Lender’s security
interest in inventory acquired by Debtor after March 31. Accordingly, under subsection
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(h), the financing statement is effective to perfect Lender’s security interest in inventory
that Debtor acquires within the four months after Debtor’s location changed.

In Example 9, Lender’s security interest in the inventory acquired within the four months
after Debtor’s relocation will be perfected when it attaches. It will remain perfected if, before the
expiration of the four-month period, the security interest is perfected under the law of New
Jersey. Otherwise, the security interest will become unperfected at the end of the four-month
period and will be deemed never to have been perfected as against a purchaser for value. See
subsection (h)(2).

8. Collateral Acquired by New Debtor. Subsection (i) is similar to subsection (h).

Whereas subsection (h) addresses security interests that attach within four months after a debtor
changes its location, subsection (i) addresses security interests that attach within four months
after a new debtor becomes bound as debtor by a security agreement entered into by another
person. Subsection (i) also addresses collateral acquired by the new debtor before it becomes
bound.

Example 10: Debtor, a Pennsylvania corporation, grants to I.ender a security interest in
Debtor’s existing and after-acquired inventory. Lender perfects the security interest by
filing a proper financing statement in Pennsylvania on January 2, 2014. On March 31,
2014, Debtor merges into Survivor, a Delaware corporation. Because Survivor is located
in Delaware, Delaware law governs perfection of a security interest in Survivor’s
inventory. See Sections 9-301, 9-307. Under Delaware’s Section 9-316(a), Lender’s
security interest in the inventory that Survivor acquired from Debtor remains perfected
for one year after the transfer. See Comment 2. By virtue of the merger, Survivor
becomes bound as debtor by Debtor’s security agreement. See Section 9-203(d). As a
consequence, Lender’s security interest attaches to all of Survivor’s inventory under
Section 9-203, and Lender’s collateral now includes inventory in which Debtor never had
an interest. The financing statement filed in Pennsylvania against Debtor is effective
under Delaware’s Section 9-316(i) to perfect Lender’s security interest in inventory that
Survivor acquired before, and within the four months after, becoming bound as debtor by
Debtor’s security agreement. This is because the financing statement filed in
Pennsylvania would have been effective to perfect Lender’s security interest in this

collateral had Debtor, rather than Survivor, acquired it.

If the financing statement is effective, Lender’s security interest in the collateral that
Survivor acquired before, and within four months after, Survivor became bound as debtor will be

perfected upon attachment. It will remain perfected if, before the expiration of the four-month
period, the security interest is perfected under Delaware law. Otherwise, the security interest will
become unperfected at the end of the four-month period and will be deemed never to have been
perfected as against a purchaser for value.
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Section 9-325 contains special rules governing the priority of competing security interests
in collateral that is transferred, by merger or otherwise. to a new debtor or other person who

becomes a debtor with respect to the collateral. Section 9-326 contains special rules governing
the priority of competing security interests in collateral acquired by a new debtor other than by

transfer from the original debtor.

79. Agricultural Liens. This section does not apply to agricultural liens.

Example 10 11: Supplier holds an agricultural lien on corn. The lien arises under an
Iowa statute. Supplier perfects by filing a financing statement in Iowa, where the corn is
located. See Section 9-302. Debtor stores the corn in Missouri. Assume the lowa
agricultural lien survives or an agricultural lien arises under Missouri law (matters that
this Article does not govern). Once the com is located in Missouri, Missouri becomes the
jurisdiction whose law governs perfection. See Section 9-302. Thus, the agricultural lien
will not be perfected unless Supplier files a financing statement in Missouri.

SECTION 9-317. INTERESTS THAT TAKE PRIORITY OVER OR TAKE FREE
OF SECURITY INTEREST OR AGRICULTURAL LIEN.

* sk ok

5. Security Interest of Consignor or Receivables Buyer vs. Lien Creditor.
Section +=26+37) 1-201(b)(35) defines “security interest” to include the interest of most true
consignors of goods and the interest of most buyers of certain receivables (accounts, chattel
paper, payment intangibles, and promissory notes). A consignee of goods or a seller of accounts
or chattel paper each is deemed to have rights in the collateral which a lien creditor may reach, as
long as the competing security interest of the consignor or buyer is unperfected. This is so even
though, as between the consignor and the debtor-consignee, the latter has only limited rights, and,
as between the buyer and debtor-seller, the latter does not have any rights in the collateral. See
Sections 9-318 (seller), 9-319 (consignee). Security interests arising from sales of payment
intangibles and promissory notes are automatically perfected. See Section 9-309. Accordingly, a
subsequent judicial lien always would be subordinate to the rights of a buyer of those types of
receivables.

6. Purchasers Other Than Secured Parties.

* sk ok

Subsection (b) governs goods, as well as intangibles of the type whose transfer is effected
by physical delivery of the representative piece of paper (tangible chattel paper, tangible
documents, instruments, and security certificates). To obtain priority, a buyer must both give
value and receive delivery of the collateral without knowledge of the existing security interest
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and before perfection. Even if the buyer gave value without knowledge and before perfection,
the buyer would take subject to the security interest if perfection occurred before physical
delivery of the collateral to the buyer. Subsection (c) contains a similar rule with respect to
lessees of goods. Note that a lessee of goods in ordinary course of business takes free of all
security interests created by the lessor, even if perfected. See Section 9-321.

* sk ok

The rule of subsection (b) obviously is not appropriate where the collateral consists of
intangibles and there is no representative piece of paper whose physical delivery is the only or the
customary method of transfer. Therefore, with respect to such intangibles (including accounts,
electronic chattel paper, electronic documents, general intangibles, and investment property other
than certificated securities), subsection (d) gives priority to any buyer who gives value without
knowledge, and before perfection, of the security interest. A licensee of a general intangible
takes free of an unperfected security interest in the general intangible under the same
circumstances. Note that a licensee of a general intangible in ordinary course of business takes
rights under a nonexclusive license free of security interests created by the licensor, even if
perfected. See Section 9-321.

* sk ok

SECTION 9-318. NO INTEREST RETAINED IN RIGHT TO PAYMENT THAT
IS SOLD; RIGHTS AND TITLE OF SELLER OF ACCOUNT OR CHATTEL PAPER
WITH RESPECT TO CREDITORS AND PURCHASERS.

* sk ok

2. Sellers of Accounts, Chattel Paper, Payment Intangibles, and Promissory Notes.
Section +=26+37 1-201(b)(35) defines “security interest” to include the interest of a buyer of
accounts, chattel paper, payment intangibles, or promissory notes. See also Section 9-109(a) and
Comment 5. Subsection (a) makes explicit what was implicit, but perfectly obvious, under
former Article 9: The fact that a sale of an account or chattel paper gives rise to a “security
interest” does not imply that the seller retains an interest in the property that has been sold. To
the contrary, a seller of an account or chattel paper retains no interest whatsoever in the property
to the extent that it has been sold. Subsection (a) also applies to sales of payment intangibles and
promissory notes, transactions that were not covered by former Article 9. Neither this Article nor
the definition of “security interest” in Section 1-201 provides rules for distinguishing sales
transactions from those that create a security interest securing an obligation.

* sk ok
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SECTION 9-319. RIGHTS AND TITLE OF CONSIGNEE WITH RESPECT TO
CREDITORS AND PURCHASERS.

* sk ok

2. Consignments. This section takes an approach to consignments similar to that taken
by Section 9-318 with respect to buyers of accounts and chattel paper. Revised Section +=
26375 1-201(b)(35) defines “security interest” to include the interest of a consignor of goods
under many true consignments. Section 9-319(a) provides that, for purposes of determining the
rights of certain third parties, the consignee is deemed to acquire all rights and title that the
consignor had, if the consignor’s security interest is unperfected. The consignee acquires these
rights even though, as between the parties, it purchases a limited interest in the goods (as would
be the case in a true consignment, under which the consignee acquires only the interest of a
bailee). As a consequence of this section, creditors of the consignee can acquire judicial liens
and security interests in the goods.

* sk ok

SECTION 9-322. PRIORITIES AMONG CONFLICTING SECURITY
INTERESTS IN AND AGRICULTURAL LIENS ON SAME COLLATERAL.

* sk ok

4. Competing Perfected Security Interests. When there is more than one perfected
security interest, the security interests rank according to priority in time of filing or perfection.
“Filing,” of course, refers to the filing of an effective financing statement. “Perfection” refers to
the acquisition of a perfected security interest, i.e., one that has attached and as to which any
required perfection step has been taken. See Sections 9-308 and 9-309.

Example 1: On February 1, A files a financing statement covering a certain item of
Debtor’s equipment. On March 1, B files a financing statement covering the same
equipment. On April 1, B makes a loan to Debtor and obtains a security interest in the
equipment. On May 1, A makes a loan to Debtor and obtains a security interest in the
same collateral. A has priority even though B’s loan was made earlier and was perfected
when made. It makes no difference whether A knew of B’s security interest when A
made its advance.

The problem stated in Example 1 is peculiar to a notice-filing system under which filing
may occur before the security interest attaches (see Section 9-502). The justification for
determining priority by order of filing lies in the necessity of protecting the filing system—that is,
of allowing the first secured party who has filed to make subsequent advances without each time
having to check for subsequent filings as a condition of protection. Note, however, that this first-
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to-file protection is not absolute. For example, Section 9-324 affords priority to certain
purchase-money security interests, even if a competing secured party was the first to file or
perfect.

Under a notice-filing system, a filed financing statement indicates to third parties that a
person may have a security interest in the collateral indicated. With further inquiry, they may
discover the complete state of affairs. When a financing statement that is ineffective when filed
becomes effective thereafter, the policy underlying the notice-filing system determines the “time
of filing” for purposes of subsection (a)(1). For example, the unauthorized filing of an otherwise
sufficient initial financing statement becomes authorized, and the financing statement becomes
effective, upon the debtor’s post-filing authorization or ratification of the filing. See Section 9-
509, Comment 3. Because the authorization or ratification does not increase the notice value of

the financing statement, the time of the unauthorized filing is the “time of filing” for purposes of
subsection (a)(1). The same policy applies to the other priority rules in this part.

Example 2: A and B make non-purchase-money advances secured by the same
collateral. The collateral is in Debtor’s possession, and neither security interest is
perfected when the second advance is made. Whichever secured party first perfects its
security interest (by taking possession of the collateral or by filing) takes priority. It
makes no difference whether that secured party knows of the other security interest at the
time it perfects its own.

The rule of subsection (a)(1), affording priority to the first to file or perfect, applies to
security interests that are perfected by any method, including temporarily (Section 9-312) or upon
attachment (Section 9-309), even though there may be no notice to creditors or subsequent
purchasers and notwithstanding any common-law rule to the contrary. The form of the claim to
priority, i.e., filing or perfection, may shift from time to time, and the rank will be based on the
first filing or perfection as long as there is no intervening period without filing or perfection. See
Section 9-308(c).

Example 3: On October 1, A acquires a temporarily perfected (20-day) security interest,
unfiled, in a negotiable document in the debtor’s possession under Section 9-312(e). On
October 5, B files and thereby perfects a security interest that previously had attached to
the same document. On October 10, A files. A has priority, even after the 20-day period
expires, regardless of whether A knows of B’s security interest when A files. A was the
first to perfect and maintained continuous perfection or filing since the start of the 20-day
period. However, the perfection of A’s security interest extends only “to the extent it
arises for new value given.” To the extent A’s security interest secures advances made by
A beyond the 20-day period, its security interest would be subordinate to B’s, inasmuch
as B was the first to file.

In general, the rule in subsection (a)(1) does not distinguish among various advances
made by a secured party. The priority of every advance dates from the earlier of filing or
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perfection. However, in rare instances, the priority of an advance dates from the time the
advance is made. See Example 3 and Section 9-323.

* sk ok

8. Proceeds of Non-Filing Collateral: Non-Temporal Priority. Subsection (c)(2)
provides a baseline priority rule for proceeds of non-filing collateral which applies if the secured
party has taken the steps required for non-temporal priority over a conflicting security interest in
non-filing collateral (e.g., control, in the case of deposit accounts, letter-of-credit rights,
investment property, and in some cases, electronic negotiable documents, section 9-331). This
rule determines priority in proceeds of non-filing collateral whether or not there exists an actual
conflicting security interest in the original non-filing collateral. Under subsection (c¢)(2), the
priority in the original collateral continues in proceeds if the security interest in proceeds is
perfected and the proceeds are cash proceeds or non-filing proceeds “of the same type” as the
original collateral. As used in subsection (c¢)(2), “type” means a type of collateral defined in the
Uniform Commercial Code and should be read broadly. For example, a security is “of the same
type” as a security entitlement (i.e., investment property), and a promissory note is “of the same
type” as a draft (i.e., an instrument).

* sk ok

The proceeds of proceeds are themselves proceeds. See Section 9-102 (defining
“proceeds” and “collateral”’). Sometimes competing security interests arise in proceeds that are
several generations removed from the original collateral. As the following example explains, the
applicability of subsection (c) may turn on the nature of the intervening proceeds.

Example 11: SP-1 perfects its security interest in Debtor’s deposit account by obtaining
control. Thereafter, SP-2 files against inventory, (presumably) searches, finds no
indication of a conflicting security interest, and advances against Debtor’s existing and
after-acquired inventory. Debtor uses funds from the deposit account to purchase
inventory, which SP-1 can trace as identifiable proceeds of its security interest in
Debtor’s deposit account, and which SP-2 claims as original collateral. The inventory is
sold and the proceeds deposited into another deposit account, as to which SP-1 has not
obtained control. Subsection (c) does not g