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MEMORANDUM 

 

 

 

To:       Drafting Committee, Revision of the Uniform Unclaimed Property Act,  

  Uniform Law Commission 

 

From:   National Association Unclaimed Property Administrators 

 

Re:        Delegation of Holder Reporting Obligations 

 

Date:    May 9, 2014 

 

 

Introduction 

 
In conjunction with its submission to the Uniform Law Commission of recommended 
enhancements to the 1995 Uniform Act, the National Association of Unclaimed Property 
Administrators (NAUPA) has proposed that the Drafting Committee specifically address the 
matter of a holder’s delegation of its reporting obligations.  As a related issue, NAUPA also 
suggests that the Drafting Committee expressly address the disposition of property that has not 
yet become abandoned that is held by a company that is merged or acquired.  
NAUPA has drafted the following new section for the Drafting Committee’s consideration: 
___ Assignment and Succession 
(a) A holder may not assign or otherwise transfer its obligation to pay or deliver property or to 
comply with the duties of this Act, other than to a parent, subsidiary, or affiliate of the holder. 
The assignor or transferor shall remain the holder for purposes of the application of Section 4 of 
the Act.  
 
(b)  A holder's successor by merger or consolidation or person or entity that acquires all or 
substantially all of a holder's capital stock or assets shall be responsible  for the payment  or 
deliver of property or to comply with the duties of this Act with respect to  property held and 
owing by the predecessor entity.  
 
(c). Nothing in this section shall prohibit a holder from contracting with a third party for the 
reporting of unclaimed property, provided that a holder shall remain responsible to the 
administrator for the complete, accurate and timely reporting and delivery of property, and 
liable to the administrator for any failure on the part of the third party to report and deliver the 
property.  
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Necessity for the provision 

 

The proposition that the holder of unclaimed property means the person obligated to hold for the 
account of, or deliver or pay, to the owner of property is well-established.1  The view of the 
States is that the holder is the person indebted to another on an obligation.2  This straightforward 
“debtor-creditor” analysis is consistent with U.S. Supreme Court decisions concerning unclaimed 
property.3 
 
Not all holders concur with the state view.  The result is more than a disagreement.  Non-
compliance frequently arises when a holder contractually “delegates” its liability to pay an owner 
to a third party that “assumes” such liability, but the third party then contends that there was no 
assumption of an obligation to report and remitted unclaimed property.   Rather than the original 
obligor and the third party assuming acting responsibly and resolving the issue amongst 
themselves, the States are often forced to initiate enforcement actions to collect the property.  
The Uniform Unclaimed Property Act should be revised to eliminate this purported “ambiguity” 
and clarify compliance responsibility where a holder has utilized a third party for the 
administration of funds, record keeping, or claims. 

State legal actions 

States have in particular encountered non-compliance in “delegation” arrangements within the 
rebate fulfillment industry.  A rebate fulfillment house contracts with a rebate sponsor (retailer or 
manufacturer) to process and pay the rebate sponsor’s consumer rebates.  The sponsor fully 
funds the rebates, and agrees that the fulfillment house may retain all funds from unpresented 
rebates as consideration for the fulfillment house’s services.4  Typically, the service agreement is 

                                                           
1
 See 1995 Uniform Unclaimed Property Act, §1(6). 

2
 See 1981 Uniform Unclaimed Property Act, §1(8)(iii).  While the definition of a “holder” under the 1981 Uniform 

Act additionally includes “a person in possession of property belonging to another” and “a trustee,” the position of 
the States is that these alternative definitions are fallbacks for when there is no identifiable person contractually 
obligated to pay the owner.  This position was adopted by the Uniform Law Commission in its enactment of §1(6) 
of the 1995 Uniform Act. 
3
 See Texas v. New Jersey,379 U.S. 674, 85 S. Ct 626, 13 L. Ed. 2d 596 (1965) and Delaware v. New York, 507 U.S. 

490, 113 S. Ct. 1550, 123 L. Ed. 2d 211 (1993).  Some holder advocates have argued that the Delaware v. New York 
decision supports the proposition that a holder may freely delegate the obligation to pay (and thus its status as the 
holder of property) to a third party.  However, this is a misreading of the case.  Delaware v. New York involved a 
novation (discussed infra) and not a delegation of liability.  “Critical to this decision was the fact that by 
arrangement with the beneficial owners, the intermediaries held the corporate securities in their own names 
rather that in the names of the beneficial owners.  Thus, as record owners, the intermediaries were fully entitled to 
receive distributions based on those securities.  From the perspective of the original debtor—the dividend-paying 
corporation—the only creditors are registered shareholders, those whose names appear on the issuer’s records.  
Issuers cannot be considered debtors once they pay dividends, interest or other distributions to record owners; 
payment to a record owner discharges all of an issuer’s obligations under the Uniform Commercial Code,” Clymer 
v. Summit Bancorp, 726 A. 2d 983, 992 (N.J. Super. 1998). 
4
 Rebate fulfillment service contracts may also provide that any unpresented rebate check funds (referred to in the 

industry as “slippage”) are returned to the rebate sponsor.  Under this scenario, the rebate fulfillment house is 
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silent as the reporting of unclaimed property, and whether the sponsor or the fulfillment house 
has the responsibility for reporting and delivering the uncashed rebate checks. 

A decade ago, when States first focused on the non-reporting of uncashed rebate checks, rebate 
sponsors and rebate fulfillment houses both asserted that the other party was responsible for 
compliance.  Consequently, neither party 5reported and delivered the property.  This resulted in 
the states collectively bringing litigation against a major fulfillment house, Young America 
Corporation.6  Although the states initially named Young America as defendant in the action, the 
lawsuit was amended to add the fulfillment house’s largest rebate sponsor clients.  Additionally 
the States, in the course of discovery (and audit of Young America) concluded that the sponsors 
of the rebates, and not their fulfillment house, were the holders of the property.7 

In its briefs before the court, the State of Iowa (the lead plaintiff in the case) argued that the 
rebate sponsors could not discharge themselves from liability on the rebate obligations simply 
through delegating payment of the rebates to the fulfillment house.  The payment “function” 
could be outsourced, but the underlying duty to make payment could not be transferred.  Such 
delegation of to perform a contractual obligation is distinguishable from a novation, where all 
parties to a contract agree to the replacement of a party, including a debtor, with a new party.  In 
the context of a consumer rebate, the rebate sponsor makes a promise to pay the consumer a 
rebate for purchasing the sponsor’s product.  The rebate fulfillment house is not a party to the 
transaction, and there is no knowledge (let alone consent) on the part of the consumer of the 
sponsor's delegation of payment to the fulfillment house.  Thus, the duty to pay cannot be 
assigned as a matter of law from the sponsor to the fulfillment house. 

Excerpts from Iowa’s legal arguments in the Young America case are set forth in Exhibit B to 
this memorandum.8 

One of the authorities relied upon by Iowa and the other states in the Young America litigation 
was the New Jersey Supreme Court’s decision in Clymer v, Summit Bancorp.9  Although this 
                                                                                                                                                                                           
paid a fixed fee for handling rebate transactions, because the fulfillment house is unable to utilize the uncashed 
check funds as its own revenue. 
5
 A small number of rebate sponsors, upon reviewing the contractual arrangement that had entered into with 

rebate fulfillment houses, concluded that the rebate sponsor was liable for the uncashed rebate checks and did 
report to the states. 
6
 Fitzgerald v. Young America Corporation, No. CV6030 (Iowa Dist. Ct. for Polk County, Feb. 8, 2006)(Petition). 

7
 See “The Rebate Offeror is the ‘Holder” of Unclaimed Rebates Because It Is the Debtor with the Obligation to Pay 

the Consumer,” prepared by the state contract auditor Xerox Unclaimed Property Clearinghouse and attached as 
Exhibit A.  This document reflects the legal and policy position of most state unclaimed property programs with 
respect to the reporting liability for unclaimed consumer rebates, as was articulated by the States in the Young 
America litigation. 
8
 The Young America case was settled before a final adjudication of the issues.  However, in ruling on cross-

motions for summary judgment, the Iowa trial court concluded that the rebate sponsors were not “as a matter of 
law” exempt from potential unclaimed property liability on the rebate checks issued on their behalf by Young 
America, simply because the sponsors “do not possess the property at issue” (Iowa Dist. Ct. for Polk County, June 
5, 2009)(Ruling on Motions for Summary Judgment, at p. 14). 
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case primarily focused on the applicable abandonment period for unclaimed municipal bond 
interest and principal, resolving the issue required a determination of which entity was the holder 
of the property.  The State of New Jersey had engaged commercial banks to handle the payment 
of municipal bond interest, as well as the redemption of the bonds.  New Jersey asserted that any 
resulting unclaimed property was subject to the abbreviated one year abandonment period for 
government obligations; the bank paying agents disagreed.  The trial court ultimately determined 
that 

 Although the Bank may have physical possession of the funds that are 
 unclaimed, these funds represent the indebtedness of the governmental 
 entities are payable to bondholders.  Accordingly, the governmental 
  
 

entity is considered the ultimate obligor and thus a “holder” as defined 
 in [the Act].10 
 
The Appellate Division of Superior Court of New Jersey reversed the trial court, finding that 
“[t]hroughout the various versions of the uniform acts and New Jersey’s enactments thereof, the 
use of the term ‘holder’ has connoted the person or entity whose possession the funds are in at 
the time of escheat.”11 However, the New Jersey Supreme Court reaffirmed the trial court’s 
ruling, agreeing that the contractual arrangements between the paying agents and the State did 
not alter the underlying obligation or detract from the State’s status as a holder.12 
 
Substantially similar issues to those involved Young America were presented in the State of 
Washington’s unclaimed rebate litigation with Costco Wholesale Corporation.13  Costco offered 
a “One-Stop Rebate Program: to consumers in its warehouses.  It used signs in its warehouses to 
communicate the availability of a rebate on a certain product.  It issued the consumer a rebate-
receipt submission form, to be used to mail the rebate payment request to the “Costco Rebate 
Program.”  The consumer was directed to contact Costco about the rebate and its processing, 
either online or to its customer service office.  Costco used a rebate fulfillment house to process 
the rebate submission and to issue rebate checks.  Throughout, the consumer effectively had no 
                                                                                                                                                                                           
9
 792 A.2d 396 (2002). 

10
 726 A.2d. 983, 989 (1998)(citations omitted).  The Court’s analysis placed substantial focus on which party 

constituted the “ultimate obligor”—that is to say, whether the State of New Jersey or the bank was legally 
responsible for making payment to bondholders.  The Court found, and the bank did not disagree, that the State 
was liable to the bondholders for payment.  Given this fact, the Court easily concluded that the State, being 
indebted to another on an obligation, was the holder.  The fact that the bank “held” the funds did not render the 
bank the holder. “That the public entity designates the Bank as its fiscal agent to deliver payment does not 
change[the public entity’s] obligation to the bondholders.” 726 A.2d at 990. 
11

 758 A.2d 652, 654 (2000). 
12

 792 A.2d at 405, quoting the trial court at 726 A.2d 992. 
13

 Costco Wholesale Corp. v. State, No. 11-2-08830-8 SEA (Wash. Super. Ct. March 4, 2011)(Petition for Judicial 
Review). 
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knowledge about the arrangements between Costco and its suppliers/manufacturers, or the 
fulfillment house.  In its suit challenging the State’s determination that Costco possessed the 
reporting and delivery obligation for its uncashed rebate checks, Costco asserted that it was 
merely “coordinating” a rebate program14 on behalf of third-party manufacturers that were 
sponsoring the rebate program for their products that were for sale in Costco warehouses.15  
Costco argued that it did not undertake any legal obligations to consumers to pay the rebates; 
rather, the fulfillment house, which was administering the rebate program on behalf of 
suppliers/manufacturers, was liable for any uncashed rebate checks and thus the holder.16  Costco 
maintained that it “discharged any obligation it had on the rebate transactions when it fully paid 
the rebate amounts” to the fulfillment house for transmittal to consumers.17 
 
The State focused on the fact that Costco, not the supplier/manufacturer, entered into a 
contractual relationship with the consumer to pay the rebate, and that Costco remained indebted 
to consumers for the unpaid rebates even though Costco had transmitted funds to a third party to 
fulfill rebate submissions.18  Adopting the analysis of the States in the Young America litigation, 
Washington argued that 
 
 …Costco’s assertions about its role in offering rebates to its customers are not 
 borne out by the rebate offers under examination here.  The offers themselves 
 show a contractual relationship only between Costco and its customers.  That 
 contractual relationship creates an obligation to pay in Costco and a right to 
 payment in the customer.  It is the customer’s right to payment that has been 
 abandoned and should have been delivered into the State’s protective custody. 
 Neither its delegation arrangement with CPG nor any collateral funding  

                                                           
14

 Under the arrangement between Costco and its rebate fulfillment provider, the rebate fulfillment provider was 
entitled to retain all funds representing uncashed rebate checks 
15

 It should be noted that the rebates in question were not “manufacturer’s rebates,” i.e. rebates offered directly 
by a supplier or manufacturer, submitted to the supplier or manufacturer, and paid by the supplier or 
manufacturer.  Instead, these rebates were offered and administered by Costco. 
16

 Prior to the litigation, the rebate fulfillment house, Continental Promotion Group, filed a petition for 
reorganization under the Bankruptcy Code.  The proceeding was subsequently converted to a Chapter7 liquidation. 
Had the Court agreed with Costco that the fulfillment house was liable to the State for the uncashed rebate checks, 
the State would have had little or no chance for actual recovery. 
17

Plaintiff Costco’s Motion of Summary Judgment on Counterclaim of Department of Revenue, at p. 1 (May 18, 
2012).     In addition, Costco challenged the State’s position that “the unclaimed property at issue is not the 
uncashed checks themselves but rather some ill-defined underlying obligation giving rise to the issuance of 
checks…[the State] thus appears to seek to go behind the form and substance of the uncashed checks to some 
preceding obligation.” Id, at p. 10.  Indeed, the State was asserting that Costco’s obligation was the company’s 
promise to pay the consumer, and not the printed check on which payment was issued. 
18

Defendant/Counter-Claimant’s Motion for Partial Summary Judgment (June 29, 2012).  There was a third 
argument that the State additionally addressed, as a result of it being raised by Costco:  the naming of Costco as an 
alternative payee on the rebate checks was of no consequence.  Costco had included itself as a payee on the 
rebate checks to facilitate encashment of the checks at Costco warehouses.  Costco felt this prevented the State 
from claiming the uncashed rebate check funds.  Washington (and ultimately the Court) felt otherwise. 
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 arrangement for funding by suppliers changes Costco’s continuing obligation 
 to pay.  Although Costco gave fund to [its fulfillment house], those funds 
 represent Costco’s obligation to the customers and, thus, Costco remains the 
 pertinent “holder” for purposes of the unclaimed property laws.19 
 
In granting the State of Washington’s motion for partial summary judgment, the trial court 
concluded that there was “no genuine issue of material fact in dispute that Costco is the ‘holder’ 
or unpaid rebate obligations owed to Costco members…[t]he Department of Revenue is entitled 
to partial summary of judgment as a matter of law on the issue of Costco’s liability to report and 
deliver the unpaid rebate obligation into the State’s protective custody in an amount to be 
determined at trial.”20 

Copies of the Court’s partial summary judgment ruling, as well as Costco’s and the State of 
Washington’s motions for summary judgment, are attached as Exhibit C to this memorandum. 

Compliance and public policy implications 

State unclaimed property programs have a legitimate interest in insuring compliance with 
reporting requirements.  Many holders utilize third parties to perform unclaimed property 
reporting compliance, and the States have no issue with an outsourcing of this function, provided 
that reports are complete, accurate, and are filed consistent with reporting requirements. 21 
However, the holder must remain responsible and accountable for the third party’s performance, 
and the State should be able to look to the holder, and not be relegated to the holder’s agent, 
when a compliance issue arises. 

It is the lack of accountability that the States find most problematic in terms of the issue of 
delegation.  Holders often purport to have “assigned” their unclaimed obligations, but in fact 
mechanisms are not created to insure that counterparty complies with the unclaimed property 
law.  Contracts alleging to delegate unclaimed property reporting obligations frequently lack any 
specific requirements or penalties for failure to report and deliver unclaimed property.  The 
failure of holders who assert delegation of obligations to monitor compliance, or to take legal 
steps when an “assignee” fails to report unclaimed property, suggests to the States that instead of  
representing contractual arrangement under which one party legitimately assumes reporting 
obligations of another, these types of agreements are in fact designed to facilitate avoidance of 
unclaimed property law by both parties. 

                                                           
19

 Id, at p. 22 (emphasis added). 
20

Order Denying Plaintiff’s Motion for Summary Judgment and Granting Partial Summary Judgment to 
Defendant/Cross-Claimant, at p. 2 (August 2, 2012).  As in Young America, the case was settled and there was no 
final adjudication of all issues by the Court. 
21

 The ability of a holder to engage a third party to prepare the holder’s unclaimed property reports is expressly 
acknowledged in NAUPA’s draft legislation. 
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There are a number of public policy reasons against allowing holders to delegate its liability for 
underling obligations to third parties.  The most obvious one, which has already been discussed 
here, is the legal morass that results when the delegation of the liability is disputed.  Additional 
concerns revolve around the delegation of liability to a third party that is undercapitalized, 
22inadequately managed or staffed, unknowledgeable as to the underlying transactions,23 or 
incorporated in a different state (or even country) than the original obligor.  This latter concern is 
particularly troubling.  If a holder is free to assign its unclaimed property obligations to a third 
party, then it could assign such obligations to an entity that is domiciled in a state with a 
reporting exemption applicable to the property.  If owner names or addresses were not  
maintained with respect to the property (or somehow are not provided to the assignee), the 
property would effectively become non-reportable.  And if the liability could be transferred to a 
foreign entity, the property would be beyond reach of state unclaimed property laws, even if the 
names and addresses of owners had been retained and provided to the foreign assignee. 

If a holder was allowed to legally transfer the underlying liability for unclaimed property to a 
third party, a holder could effectively convert its unclaimed property liabilities into assets.  
Consider an arrangement where an entity, domiciled outside of the United States, agrees to 
assume full liability for a holder’s outstanding checks.  Further assume that all such checks have 
been outstanding for a minimum of 12 months.  Realizing that only a small percentage of these 
checks will be presented for payment more than a year after their issuance, the third party only 
requires that the holder transfer 50 percent of the outstanding amount to the third party.  Because 
the third party fully indemnifies the holder for all outstanding checks and not merely to the 
extent that the holder has provided funding, the holder is the able to take the remaining 50 
percent of the outstanding check amount to income. 

The third party can confidently enter into this arrangement because it knows (a) it will not have 
to honor for payment more than a small percentage of the checks that it has assumed liability for 
and (b) it will not be required to transfer any funds to state unclaimed property programs because 
it is beyond the reach of these laws. Thus, the holder is happy, the third party is happy, and 
meantime the unclaimed property liability is emasculated.  The owners will not receive the 
benefits and protections of the unclaimed property law.  And because proactive reunification 
efforts are inconsistent with this business model, only those owners who realize on their own 
accord that they are owed funds will seek and obtain payment. 

Is this scenario stranger than fiction?  No.  On March 24, 2014, the Delaware Superior Court 
"unsealed" a "whistleblower" suit originally filed on June 28, 2013.24 The Delaware Department 

                                                           
22

 As was the case with Costco’s rebate fulfillment house, Continental Promotion Group, discussed in footnote 16, 
supra. 
23

 If a liability can be transferred from the original obligor to a third party, this will also frustrate owners in 
attempting to locate, and receive payment for such obligations. 
24

 State v. Card Compliant, LLC et al., Super. Ct. for the State of Delaware, New Castle County (C.A. Mo. N13C-06-
289-FSS) 
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of Justice ("the DOJ") joined the whistleblower in the suit which was filed pursuant to the 
Delaware False Claims and Reporting Act (DFCRA). The defendants include CardFact, Ltd. and 
its many subsidiaries; Card Compliance Holding Company, LLC, Card Compliant, LLC and 
their subsidiaries (collectively, "the Card Services Defendants"); 26 major U.S. retailers, 
merchants and restaurant groups (collectively "the Delaware Defendants"), who are current or 
former clients of the Card Services Defendants; and the National Restaurant Association. The 
complaint asserts that the Card Services Defendants conspired with the Delaware Defendants and 
the National Restaurant Association to defraud the government and the public out of hundreds of 
millions of dollars. Allegedly, the Defendants conspired to circumvent the Delaware Abandoned 
Property Law by establishing sham "paper" entities, creating a string of contracts devoid of any 
legal substance, providing payments and kick-backs and utilizing an offshore entity in the 
Cayman Islands to which the Card Services Defendants routinely swept up and transferred their 
assets. The whistleblower alleges that the Defendants' scheme was so brazen that there was no 
substance or valid business purpose to any of the "paper" facades and trails created by the 
parties. The complaint further asserts that the Delaware Defendants, working with the Card 
Services Defendants and the National Restaurant Association, sought to hide and obscure these 
funds through a complex series of contracts and shell companies in an effort to keep millions of 
dollars in as yet unredeemed gift cards and/or stored value cards.  

In summary, NAUPA is seeking a prohibition of the delegation or assignment of unclaimed 
obligations due to the use of such actions being used by holders to circumvent reporting, and 
thus inconsistent with the purposes of the Uniform Unclaimed Property Act. 

Other aspects of the NAUPA draft legislation 

There may be legitimate business reasons for a holder to transfer unclaimed property liabilities 
on an inter-company basis and, as such, the draft legislation permits such transfer.  However, 
such inter-company transfer should not alter the priority of state claims to property (or be used to 
“shift” an unclaimed property liability to a jurisdiction where the property would not be 
reportable).  Accordingly, the draft legislation provides that for reporting purposes, the original 
obligor shall be treated as the holder. 

States occasionally are involved in disputes with entities that have acquired a company, and then 
sought to avoid responsibility for the unclaimed property liabilities of the company so acquired.  
Canons of corporate law notwithstanding, states are presented with arguments that unclaimed 
property liabilities were not part of a purchase transaction, or because unclaimed property 
liabilities were not disclosed by a seller they should be forgiven vis-à-vis the acquirer.  Inclusion 
in the Uniform Unclaimed Property Act of a provision that expressly addresses the disposition of 
unclaimed property liabilities of a company that is acquired, merged, or consolidated would 
remove any ambiguity as to “successor holders” and the assumption of liability.   
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The limitations on delegation or assignment have not been proposed by NAUPA to prevent a 
holder from contracting with a service company to prepare reports of unclaimed property, and 
the draft legislation expressly recognizes the right of a holder to do so.  However, responsibility 
for the reporting being performed correctly remains the duty of the holder. 

 

 


















































































































































































































































































































































































































































































































