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See Prefatory Note, infra.
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PREFATORY NOTE

The National Conference included Sections 5-501 and 5-502 in
Uni f orm Probate Code (1969) (1975) concerni ng powers of attorney
to assist persons interested in establishing non-court regines
for the managenent of their affairs in the event of |ater
i nconpetency or disability. The purpose was to recognize a form
of senility insurance conparable to that available to relatively
weal t hy persons who use funded, revocable trusts for persons who
are unwilling or unable to transfer assets as required to
establish a trust.

The provisions included in the original UPC nodify two
principles that have controlled witten powers of attorney.
Section 5-501 (UPC (1969) (1975)), creating what has conme to be
known as a "durable power of attorney,"” permts a principal to
create an agency in another that continues in spite of the
principal's later |oss of capacity to contract. The only
requirenent is that an instrunment creating a durabl e power
contai n | anguage showi ng that the principal intends the agency to
remain effective in spite of his later inconpetency.

Section 5-502 (UPC (1969) (1975)) alters the common |aw rul e
that a principal's death ends the authority of his agents and
voids all acts occurring thereafter including any done in
conpl ete ignorance of the death. The new view, applicable to
durabl e and nondurable, witten powers of attorney, validates
post-nortem exerci se of authority by agents who act in good faith
and wi thout actual know edge of the principal's death. The idea
here was to encourage use of powers of attorney by renoving a
potential trap for agents in fact and third persons who decide to
rely on a power at a tinme when they cannot be certain that the
principal is then alive.



To the knowl edge of the Joint Editorial Board for the
Uni form Probate Code, the only statutes resenbling the power of
attorney sections of the UPC (1969) (1975) that had been enacted
prior to the approval and pronul gation of the Code were Sections
11-9.1 and 11-9.2 of Code of Virginia [1950]. Since then, a
variety of UPC inspired statutes adjusting agency rul es have been
enacted in nore than thirty states.

This [Act] [Section] originated in 1977 with a suggestion
fromwi thin the National Conference that a new free-standi ng
uni form act, designed to make powers of attorney nore useful,
woul d be wel conme in many states. For states that have yet to
adopt durable power legislation, this new National Conference
product represents a respected, collective judgnent, identifying
the best of the ideas reflected in the recent flurry of new state
| aws on the subject; additional enactnents of a new and i nproved
uni formact should result. For other states that have acted
al ready, this new act offers a reason to consi der amendnents,
including elimnation of restrictions that no | onger appear
necessary.

In the course of preparing this [Act] [Section], the Joint
Editorial Board for the Uniform Probate Code, acting as a Speci al
Comm ttee on the new project, evolved what it considers to be
i nprovenents in 88 5-501 and 5-502 of the 1969 and 1975 versions
of the Code. 1In the main, the changes reflect stylistic matters.
However, the idea reflected in Section 3(a)-that draftsnen of
powers of attorney may wi sh to anticipate the appointnent of a
conservator or guardian for the principal-is new, and a brief
explanation is in order.

Wen the Code was originally drafted, the dom nant idea was
t hat durable powers would be used as alternatives to
court-oriented, protective procedures. Hence, the draftsnen
nmerely provided that appointnment of a conservator for a principal
who had granted a durable power to another did not automatically
revoke the agency; rather, it would be up to the court's
appoi ntee to determ ne whether revocation was appropriate. The
provi sion was designed to discourage the institution of court
proceedi ngs by persons interested solely in ending an agent's
authority. It later appeared sensible to adjust the durable
power concept so that it may be used either as an alternative to
a protective procedure, or as a designed suppl enent enabling
nom nation of the principal's choice for guardian to an
appoi nting court and continuing to authorize efficient estate
managenent under the direction of a court appointee.

The sponsoring conmittee considered and rejected the
suggestion that the word "durable" be omtted fromthe title.
Wiile it is true that the act describes "durable" and



"non-durabl e" powers of attorney, this is nmerely the result of
use of | anguage to acconplish a purpose of making both categories
of power nore reliable for use than formerly. |In the case of
non- dur abl e powers, the act extends validity by the provisions in
Section [4] [5-504] protecting agents in fact and third persons
who rely in good faith on a power of attorney when, unknown to
them the principal is inconpetent or deceased. The general

pur pose of the act is to alter common |aw rul es that created
traps for the unwary by voiding powers on the principal's

i nconpet ency or death. The act does not purport to deal with

ot her aspects of powers of attorney, and a | abel that would
result fromdropping "durable”" would be m sleading to the extent
that it suggested ot herw se.

Section 5-501. [Definition.]

A durabl e power of attorney is a power of attorney by which
a principal designates another his attorney in fact in witing
and the witing contains the words "This power of attorney shal
not be affected by subsequent disability or incapacity of the
principal, or |lapse of tine," or "This power of attorney shal
becone effective upon the disability or incapacity of the
principal," or simlar words showing the intent of the principal
that the authority conferred shall be exercisabl e notwthstandi ng
the principal's subsequent disability or incapacity, and, unless
it states a tine of term nation, notw thstanding the | apse of
time since the execution of the instrunent.

As amended in 1984.
For changes nmade by the 1984 amendnent, see Appendix |1, infra.
COMIVENT

This section, derived fromthe first sentence of UPC 5-501
(1969) (1975), is a definitional section that supports use of the
term "durabl e power of attorney” in the sections that follow
The second quot ed expression was designed to enphasize that a
durabl e power with postponed effectiveness is permtted. Sone
UPC critics have been bothered by the reference here to a later
condition of "disability or incapacity,” a circunstance that may
be difficult to ascertain if it can be established without a
court order. The answer, of course, is that draftsmen of durable
powers are not limted in their choice of words to describe the
|ater tinme when the principal wshes the authority of the agent
in fact to becone operative. For exanple, a durable power m ght
be framed to confer authority comrenci ng when two or nore naned
persons, possibly including the principal's |awer, physician or
spouse, concur that the principal has becone incapabl e of
managi ng his affairs in a sensible and efficient manner and



deliver a signed statenent to that effect to the attorney in
fact.

In this and follow ng sections, it is assuned that the
principal is conpetent when the power of attorney is signed. |If
this is not the case, nothing in this Act is intended to alter
the result that woul d be reached under general principles of |aw

Section 5-502. [Durable Power of Attorney Not Affected By Lapse
of Time, Disability or Incapacity.]

Al'l acts done by an attorney in fact pursuant to a durable
power of attorney during any period of disability or incapacity
of the principal have the sanme effect and inure to the benefit of
and bind the principal and his successors in interest as if the
princi pal were conpetent and not disabled. Unless the instrunent
states a time of termnation, the power is exercisable
notw t hstandi ng the | apse of time since the execution of the
i nstrunent.

As anmended in 1987

For material relating to the 1987 anendnent, see Appendix I,
i nfra.

COMVENT

This section is derived fromthe second sentence of UPC
5-501 (1969) (1975) nodified by deleting reference to the effect
on a durable power of the principal's death, a matter that is now
covered in Section [4] [5-504] which provides a single standard
for durable and non-durabl e powers.

The words "any period of disability or incapacity of the
principal" are intended to include periods during which the
principal is legally inconpetent, but are not intended to be

[imted to such periods. |In the Uniform Probate Code, the word
"disability” is defined, and the term"incapacitated person” is
defined. In the context of this section, however, the inportant

point is that the terns enbrace "l egal inconpetence,” as well as
| ess grievous di sadvant ages.

Section 5-503. [Relation of Attorney in Fact to Court-appointed
Fi duci ary. ]

(a) If, follow ng execution of a durable power of attorney,
a court of the principal's domcile appoints a conservator,
guardi an of the estate, or other fiduciary charged with the
managenent of all of the principal's property or all of his
property except specified exclusions, the attorney in fact is



accountable to the fiduciary as well as to the principal. The
fiduciary has the sane power to revoke or anend the power of
attorney that the principal would have had if he were not

di sabl ed or incapacitated.

(b) A principal may nom nate, by a durable power of
attorney, the conservator, guardian of his estate, or guardi an of
his person for consideration by the court if protective
proceedi ngs for the principal's person or estate are thereafter
commenced. The court shall make its appointnment in accordance
with the principal's nost recent nomnation in a durable power of
attorney except for good cause or disqualification.

COMVENT

Subsection (a) closely resenbles the |last tw sentences of
UPC 8§ 5-501 (1969) (1975); nost of the changes are stylistic.
One change goi ng beyond style states that an agent in fact is
accountabl e both to the principal and a conservator or guardian
if a court has appointed a fiduciary; the earlier version
descri bed accountability only to the fiduciary.

As explained in the introductory comrent, the purpose of
subsection (b) is to enphasize that agenci es under durable powers
and guardi ans or conservators may co-exist. It is not the
pur pose of the act to encourage resort to court for a fiduciary
appoi ntment that should be | argely unnecessary when an
alternative regi ne has been provided via a durable power.
| ndeed, the best reason for permtting a principal to use a
durabl e power to express his preference regarding any future
court appoi ntee charged with the care and protection of his
person or estate may be to secure the authority of the attorney
I n fact against upset by arranging matters so that the |ikely
appointee in any future protective proceedings will be the
attorney in fact or another equally congenial to the principal
and his plans. However, the evolution of a free-standing durable
power act increases the prospects that UPC-type statutes covering
protective proceedings wll not apply when a protective
proceeding is commenced for one who has created a durable power.
This means that a court receiving a petition for a guardian or
conservator may not be governed by standards |ike those in UPC §
5-304 (personal guardians) and 8§ 5-401(2) and rel ated sections
whi ch are designed to deter unnecessary protective proceedi ngs.
Finally, attorneys and others may find various good uses for a
regime in which a conservator directs exercise of an agent's
authority under a durable power. For exanple, the conbination
woul d confer jurisdiction on the court handling the protective
proceeding to approve or ratify a desirable transaction that
m ght not be possible without the protection of a court order.
The alternative of a declaratory judgnent proceedi ng m ght be



difficult or inpossible in some states.

It is to be noted that the "fiduciary" described in
subsection (a), to whoman attorney in fact under a durable power
i s accountabl e and who may revoke or anend the durabl e power,
does not include a guardian of the person only. In subsection
(b), however, the authority of a principal to nomnate extends to
a guardi an of the person as well as to conservators and guardi ans
of estates.

Di scussion of this section in NCCUSL's Comm ttee of the
Whol e invol ved the question of whether an agent's accountability,
as described here, mght be effectively counternmanded by
appropriate | anguage in a power of attorney. The response was
negative. The reference is to basic accountability |ike that
owed by every fiduciary to his beneficiary and that distinguishes
a fiduciary relationship fromthose involving gifts or general
powers of appointnment. The section is not intended to describe a
particular formof accounting. Hence, the context differs from
t hose involving statutory duties to account in court, or with
speci fied frequency, where draftsnmen of controlling instrunents
may be able to excuse statutory details relating to accountings
wi t hout affecting the general principle of accountability.

Section 5-504. [Power of Attorney Not Revoked Until Notice.]

(a) The death of a principal who has executed a witten
power of attorney, durable or otherw se, does not revoke or
term nate the agency as to the attorney in fact or other person,
who, w thout actual know edge of the death of the principal, acts
in good faith under the power. Any action so taken, unless
otherwi se invalid or unenforceabl e, binds successors in interest
of the principal.

(b) The disability or incapacity of a principal who has
previously executed a witten power of attorney that is not a
durabl e power does not revoke or term nate the agency as to the
attorney in fact or other person, who, w thout actual know edge
of the disability or incapacity of the principal, acts in good
faith under the power. Any action so taken, unless otherw se
invalid or unenforceable, binds the principal and his successors
in interest.

COMVENT

UPC 88 5-501 and 5-502 (1969) (1975) are flawed by different
standards for durable and nondurable powers vis a vis the
protection of an attorney in fact who purports to exercise a
power after the principal has died. Section 5-501 (1969) (1975),
applicable only to durable powers, expresses a nost



unsati sfactory standard; i.e. the attorney in fact is protected
if the exercise occurs "during any period of uncertainty as to

whet her the principal is dead or alive ...." Section 5-502
(1969) (1975), applicable only to non-durable powers, protects
t he agent who "wi thout actual know edge of the death ... of the

principal, acts in good faith under the power of attorney...
Section [4] [5-504](a) expresses as a single test the standard
now contained in 8§ 5-502 (1969) (1975).

Subsection (b), applicable only to nondurabl e powers that
are controlled by the traditional view that a principal's |oss of
capacity ends the authority of his agents, enbodi es the substance
of UPC § 5-502 (1969) (1975).

The discussion in the Comrittee of the Wole established
that the | anguage "or other person"” in subsections (a) and (b) is
intended to refer to persons who transact business with the
attorney in fact under the authority conferred by the power.
Consequently, persons in this category who act in good faith and
wi t hout the actual know edge described in the subsections are
protected by the statute.

Al so, there was discussion of possible conflict between the
actual know edge test here prescribed for protection of persons
relying on the continuance of a power and constructive notice
concepts under statutes governing the recording of instrunents
affecting real estate. The view was expressed in the Conmmittee
of the Whole that the recording statutes would continue to
control since those statutes are specifically designed to
encourage public recording of docunents affecting land titles.

It was al so suggested that "good faith,"” as required by this
section, mght be lacking in the unlikely case of one who,

wi t hout actual know edge of the principal's death or

i nconpet ency, accepted a conveyance executed by an attorney in
fact w thout checking the public record where he woul d have found
an instrument disclosing the principal's death or inconpetency.

I f so, there would be no conflict between this act and recording
statutes.

It is to be noted, also, that this section deals only with
the effect of a principal's death or inconpetency as a revocation
of a power of attorney; it does not relate to an express
revocation of a power or to the expiration of a power according
toits terns. Further, since a durable power is not revoked by
i ncapacity, the section's coverage of revocation of powers of
attorney by the principal's incapacity is restricted to powers
that are not durable. The only effect of the Act on rules
governi ng express revocations of powers of attorney is as
described in Section [5] [5-505].



Section 5-505. [Proof of Continuance of Durable and O her Powers
of Attorney by Affidavit.]

As to acts undertaken in good faith reliance thereon, an
affidavit executed by the attorney in fact under a power of
attorney, durable or otherw se, stating that he did not have at
the tinme of exercise of the power actual know edge of the
term nation of the power by revocation or of the principal's
death, disability, or incapacity is conclusive proof of the
nonrevocation or nonterm nation of the power at that tine. |If
the exercise of the power of attorney requires execution and
delivery of any instrument that is recordable, the affidavit when
aut henticated for record is |ikewi se recordable. This section
does not affect any provision in a power of attorney for its
term nation by expiration of time or occurrence of an event other
t han express revocation or a change in the principal's capacity.

COMVENT

Thi s section, enbodying the substance and form of UPC
5-502(b) (1969) (1975), has been extended to apply to durable
powers. It is unclear whether UPC 5-502(b) (1969) (1975) applies
to durable powers. Affidavits protecting persons dealing with
attorneys in fact extend the utility of powers of attorney and
plainly should be available for use by all attorneys in fact.

The matters stated in an affidavit that are strengthened by
this section are limted to the revocation of a power by the
principal's voluntary act, his death, or, in the case of
non- dur abl e power, by his inconpetence. Wth one possible
exception, other matters, including circunstances nmade rel evant
by the terns of the instrunment to the comencenent of the agency
or toits termnation by other circunstances, are not cover ed.
The exception concerns the case of a power created to begin on
"incapacity." The affidavit of the agent in fact that al
conditions necessary to the valid exercise of the power m ght be
aided by the statute in relation to the fact of incapacity. An
affidavit as to the existence or nonexi stence of facts and
ci rcunst ances not covered by this section nonethel ess may be
useful in establishing good faith reliance.



