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Prefatory Note to the Drafting Committee and its Advisors
and Observers

Role of Endnotes

Like the first two drafts, this draft is accompanied by
extensive endnotes. It is not necessary to read the
endnotes, but you may find them helpful as background. For
example, because underlining and strikeouts refer to the
text of RULPA, those techniques are not available to
indicate changes between Draft #2 and Draft #3 of Re-RULPA.
Endnotes perform that function as to significant changes
between the drafts. Also, many of the endnotes trace
language in Draft #3 to the Revised Uniform Partnership Act
("RUPA"), the Uniform Limited Liability Company Act
("ULLCA"), or the Revised Model Business Corporations Act
("RMBCA") . In that connection, the word "Source" indicates
that this draft has borrowed language without significant
change. The phrase "Derived from" indicates that this draft
began with borrowed language but changed that language in
some substantive way. Some endnotes use the
underline/strikeout format to show variance from the RUPA or
ULLCA language.

Some endnotes explain the Reporter's rationale for taking a
particular position, and other endnotes state issues that
the Reporter plans to bring to the Committee's attention at
the October, 1998 meeting.

Temporary Section Numbers

Consistent with the Drafting Committee's instructions, Draft
#3 continues to de-link RULPA from the general partnership
act while seeking to preserve as much as possible RULPA's
basic organization, language and "look and feel."™ De-
linking requires the inclusion of many new sections, but it
seems important for temporary reference purposes to preserve
RULPA's current section numbers. As a result most of the new
sections carry temporary numbers, inappropriate to any final

version (e.g., Section 101C, Section 802A). In addition,
Draft #2 relocated several sections from Article 4 to
Article 8, and Draft #3 continues that relocation. To

preserve as much continuity in section numbers as possible
among Draft #1, Draft #2 and Draft #3, these relocated
sections have even more unusual section numbers (e.g.,
Section 803A-2).
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Noteworthy Differences Between Draft #3 and Draft #2

1. The differences between Draft #3 and Draft #2
are not nearly as substantial as the differences
between Draft #2 and Draft #1.

At its March, 1998 meeting, the Drafting
Committee made a number of tentative decisions,
which are reflected in the text of Draft #3 and
discussed in endnotes. However, none of the
resulting changes compare in drafting
significance to, for example, Draft #2's
abandonment of the concept of the "discharged"
general partner.

2. Draft #3 permits a limited partnership to have a
perpetual term and, moreover, makes a perpetual
term the default rule.

See Section 201 (a) (4) (Certificate of limited
partnership) .

3. Draft #3 takes a specific position on the
relationship between the dissociation of a
person as general partner and the dissolution of
the limited partnership.

Previous drafts included alternative versions.
Reflecting the discussion at the Committee's
March, 1998 meeting, Draft #3 provides

that, following the dissociation of a person as
general partner:

*if at least one general partner remains, within
90 days after the dissociation

~any remaining general partner may dissolve the
limited partnership by "express will," and

~limited partners owning a majority of the
profits interests owned by limited partners may
dissolve the limited partnership by consent;

*if no general partner remains, dissolution
occurs automatically 90 days after the
dissociation, unless before that time limited
partners owning a majority of the profits
interests owned by limited partners consent to
avoid dissolution and appoint at least one new

viii



general partner.

Section 801(4). Draft #3 also provides, as a
default rule, that each general partner is
obliged to remain in that position not only
through the expiration of the limited
partnership's term but also through winding up.
See Section 602A (b) (2).

Draft #3 newly incorporates several provisions
from ULLCA.

Both Draft #1 and Draft #2 incorporated ULLCA
provisions; e.g, Sections 803B (Known claims
against dissolved limited partnership; sourced
from ULLCA § 807) and 803E (Grounds for
administrative dissolution; sourced from ULLCA §
809). Most of the newly-incorporated provisions
appear in Article 2 and refer to publicly-filed
records; e.g., Section 206A (Correcting filed
record; sourced from ULLCA § 207); Section 211
(Annual report for [Secretary of State]; sourced
from ULLCA § 211).

ix
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ARTICILE 1

GENERAL PROVISIONS

SECTION 101. DEFINITIONS. As used 1in this

[Act], unless the context otherwise requires:

"Bare transferable interest" means a transferable interest whose

(2)

' ' ' ' ' 1
original owner is dissociated.

' ' ' ' 2
"Business" includes every trade, occupation, and profession.

(£3) "Certificate of limited partnership" means
the certificate referred to in Section 201, and the

certificate as amended or restated.

(24) "Contribution" means any tast, property;

SErvVICEes IEnMdered, O & PIromIsSsSoOry [TOte Or OCHer DImding

oI TgatIon to Conmtripute TasiT Or PIroperty or to perform

Services, WhicThl a partrner corntriputes benefit provided by a

person to a limited partnership in order to become a partner

or in his the person's capacity as a partner.’

"Debtor in bankruptcy" means a person who is the subject of:

(1) an order for relief under Title 11 of the

United States Code or a comparable order under a successor

statute of general application; or




10
11
12
13
14
15
16
17
18
19
20
(591
22
23
24
25

(185

(1i) a comparable order under federal, state, or

. . . 4
foreign law governing insolvency.

5

(6) "Distribution" means a transfer of money or

other property from a limited partnership to a partner in

the partner's capacity as a partner or to a transferee on

account of a transferable interest owned by the transferee.”’

(7) "Entity" means a person other than an individual.’

L\ 11 - el R - | ul -l el -l - 1y
(D) LVEITL Ol wWIlIlIIdrdwdl OL d ygf&lierldl pPpdIrLlIICL

mMedaTs dIl evelrt that Tauses g PersoIl U CTeEdsSe tU e a generat

li | : g : 492.8

(#8) "Foreign limited partnership" means a

partnership formed under the laws of any state other than

this State and tavimg required by those laws to have’ as

partners one or more general partners and one or more

limited partners.

"General partner" means a person who has been admitted to a limited

partnership as a general partner T accordance witir the

partrnerstip agreemernrt amrd mamed T the certificate of

ITmited partrership as a generatr partrner as provided in

Section 401."°

"Good faith and fair dealing" reqgquires a person to act honestly and




1 with the honest belief that the act serves a legitimate

11
2 purpose.

(13) "Limited liability limited partnership" means a limited partnership

4 whose certificate of limited partnership states that the
5 limited partnership is a limited liability limited
6 partnership.’”
7 (612) "Limited partner" means a person who has been admitted to a
8 limited partnership as a limited partner Tmmaccordance with
9 the—partmershipagreemernt as provided in Section 301."
1@#13) "Limited partnership" and "domestic limited partnership" mean =
11 partrerstip formed by two Or More PersoIrs unmder the faws Of
12 thisState armdhaving orme or more generdl pPartiers arrd oIre
13 or more Iimited partrers an entity formed under this [Act]
14 and include both ordinary limited partnerships and limited
15 liability limited partnerships.'’
(16) "Ordinary limited partnership" means a limited partnership that is
17 not a limited liability limited partnership.
18
19 (81l5) "Partner" means a limited or general
20 partner.
21
22 (916) "Partnership agreement" means any valid
23 agreement, written, or oral, or implied from conduct,” of
24 the partners as to the affairs of a limited partnership and
25 the conduct of its business.
26
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14

15(19)

16

17

18

19

20

21

22

23

24

25

26

pmo) Partrership Irnteresttmeans a partrner s

Strare of the profits armd tosses of a ftimited partnership arrd

+ 1

v
chc—r g

-

£ 4+ roacmadcr A ot pna 2 s NP
T [ LT T T 1TV |\ R ERrUD I U T ITUTTOS A\ . r/(./LJ.

H

T

(Fx17) "Person" means g Tratural persorr

partrerstip, tImited partrership (domestic or foretgr,

trust, estate, association, or corporatrion. an individual,

corporation, business trust, estate, trust, partnership,

limited liability company, association, joint venture,

government, governmental subdivision, agency, or

instrumentality, or any other legal or commercial entity.'’

"Record" means information that is inscribed on a tangible medium or

that is stored in an electronic or other medium and is

' ' . 18
retrievable in perceivable form.

"Required records" means the records that Section 105 requires a

limited partnership to maintain.

(20) "Sign".means to identify a record, whether in writing,

electronically or otherwise, by means of a signature, mark,

or other symbol, with intent to authenticate the record.'’

(221) "State" means g state, terrritory, or

I

pPUSSESSION of the dnrted—Sta

=S, the Districtof Cotumbia,

T

Tre—Commonweattir of—Puerto Rico a State of the United

T

oL

States, the

District of Columbia, the Commonwealth of Puerto Rico, or

any territory or insular possession subject to the




0

1 jurisdiction of the United States.’
2(22) "Transfer" includes an assignment, convevance, lease, mortgage,
3 deed, and encumbrance as well as a transfer by operation of
4 law.”
(33) "Transferable interest" means a partner's share of the profits and
o losses of the limited partnership and the partner's right to
7 receive distributions.?’
(248 "Transferee" means a.person to whom has been transferred all or part
9 of the transferable interest originally owned by a partner.
10 SECTION 101A.°° KNOWLEDGE AND NOTICE."
11
12 (a) A person knows a fact if the person has
13 actual knowledge of it.
14
15 (b) A person has notice of a fact if the
16 person:
17
18
19 (1) knows of it;
20
21
22 (2) has received a notification of it; or
23
24




1

2

(3) has reason to know it exists from all of the

facts known to the person at the time in gquestion.

(c)3 A person notifies or.gives a notification to another by taking steps

4

5

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

reasonably required to inform the other person in ordinary

course, whether or not the other person learns of it.

(d) A person receives a notification when the

notification:

(1) comes to the person's attention; or

(2) is duly delivered at the person's place of

business or at any other place held out by the person as a

place for receiving communications.

(e) Except as otherwise provided in subsection

. 25 . .
(f), an entity” knows, has notice, or receives a

notification of a fact for purposes of a particular

transaction when the individual conducting the transaction

. 26 . .
for the entity”™ knows, has notice, or receives a

notification of the fact, or in any event when the fact

would have been brought to the individual's attention if the

entity had exercised reasonable diligence. An entity

exercises reasonable diligence if it maintains reasonable




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

routines for communicating significant information to the

individual conducting the transaction for the entity’’ and

there is reasonable compliance with the routines.

Reasonable diligence does not require an individual acting

for the entity to communicate information unless the

communication is part of the individual's reqular duties or

the individual has reason to know of the transaction and

that the transaction would be materially affected by the

information.

(f) A general”’ partner's knowledge, notice, or

receipt of a notification of a fact relating to the limited

partnership is effective immediately as knowledge by, notice

to, or receipt of a notification by the limited partnership,

except in the case of a fraud on the limited partnership

committed by or with the consent of that general partner.

SECTION 101B. EFFECT OF PARTNERSHIP AGREEMENT ;

NONWAIVABLE PROVISIONS.®’

(a) Except as otherwise provided in subsection

(c),’® relations among the partners and between the

partners and the partnership are governed by the partnership

aqreement.31 To the extent the partnership agreement does

not otherwise provide, this [Act] governs relations among




2

1 the partners and between the partners and the partnership.’
2 (b) The partnership agreement may be oral, written, implied from the
3 conduct of the partners and the partnership, or any

4 combination. A written partnership agreement may exclude

5 [alternate language: preclude] oral agreements and may

o specify the extent, if any, that the conduct of the partners
7 and the partnership are to be considered in determining and
8 interpreting the partnership agreement. Unless otherwise

9 stated in a’® partnership agreement, amending the

10 partnership agreement requires the consent of all partners.
11 A partnership agreement may be made before the formation of
12 a limited partnership to take effect upon formation, if the
13 agreement provides that it is effective on the formation of
14 the limited partnership and is signed, before formation, by
15 all persons who will be partners at the moment of formation.
16

17 (c) The partnership agreement may not:

18

19
20 (1) [reserved]’
21
22
23 (2) unreasonably restrict the right of access to
24 information under Sections 305 and 403E;’°
25
26




(1) 4a provision of the partnership agreement may, if not unconscionable,’

5

6

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

(11)

*’(3) eliminate the duty of lovyalty under

Section 403D(b), but:

8

identify specific types or categories of activities that do

not violate the duty of lovyalty, limit the issues to be

considered in determining whether a breach of the duty of

loyalty has occurred’ and prescribe the applicable burden

of proof;40 and™

all of the partners or a number or percentage specified in the

partnership agreement may authorize or ratify, after full

disclosure of all material facts, a specific act or

transaction that otherwise would violate the duty of

loyaltyg42

(4) unreasonably reduce the duty of care under

Section 403D(c);™’

““(5) eliminate the obligation of good faith and

fair dealing under Sections 302A(c) and 403D(d), but the

partnership agreement may prescribe the standards by which

the performance of the obligation is to be measured,

including limiting the issues to be considered and




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

45

prescribing the burden of proof, if the standards are not

' 46
unconscionable;

(6) vary the power of a partner to dissociate,

except to require the notice under Section 602 (1) or

7

603 (b) (1) to be in writing;®

(7) vary the right of a court to expel a partner

in the events specified in Sections 602 (5) and 603 (b) (5);"®

(8) wvary the requirement to wind up the

partnership business as stated in Section 803;*

(9) vary the rights of partners to consent to a

merger pursuant to Section 1102 (e);”°

(10) restrict rights of a third party under this

51

Act

SECTION 101C. SUPPLEMENTAL PRINCIPLES OF LAW.’’

(a) Unless displaced by particular provisions

of this [Act], the principles of law and equity supplement

10



53

1 this [Act], but™ those principles may not be used to evade

2 the plain meaning of a partnership agreement or to allow a

3 partner to escape the reasonably foreseeable conseqguences of
4 a partnership agreement.

B (b) The law governing general partnerships must not be assumed to be
o relevant in interpreting this [Act], but a court may use

7 that law by way of analogy if:

8

9 (1) the matter before the court involves a

10 provision of this [Act] for which a comparable provision

11 exists under the law of general partnerships; and

12

13 (2) the fundamental differences between a

14 general and limited partnership are immaterial to the

15 matter.

16

17 (c) If an obligation to pay interest arises

18 under this [Act] and the rate is not specified, the rate is
19 that specified in [applicable statute].
20 SECTION 101D. LAW GOVERNING INTERNAL RELATIONS.

2The law of this State governs relations among the partners and between

22

23

the partners and the partnership.55

11



1

SECTION 102. NAME.°

2(a) The name of =ach a limited partnership as set—forth stated in its

3 certificate of limited partnershipT

4

5 (I—sharT cortaimr withioutabbreviatiomr the words
6 “TImrted partnerstipss

7 must contain "limited partnership" or the abbreviation

8 "L.P."or "LP". The name of a limited liability limited

9 partnership must end with "limited liability limited

10 partnership" or "LLLP" or "L.L.L.P.". "Limited" may be

11 abbreviated as "Ltd." "Partnership" mavy be abbreviated as
12 "Pshp.". "Liability" may be abbreviated as "Liab.".”’

(b3 The name of a limited liability limited partnership may not include

14 the name of a partner unless:

15

16 (1) the limited liability limited partnership

17 previously carried on business as an ordinary limited

18 partnership;

19
20 (2) the name of that ordinary limited
21 partnership included the partner's name; and
22
23 (3) the inclusion did not violate this
24 Section.”

275 (c) The name of an ordinary limited partnership may not contain the

26 name of a limited partner unless (i) it is also the name of

12



1 a general partner or the corporate name of a corporate

2 general partner, or (ii) the business of the limited

3 partnership had been carried on under that name before the

4 admission of that limited partner without wviolating this

5 Section.7

3 ey Totbethe same as, or deceptivetly sSImitar TOo, the ame Of airy
7 COTPOIratIon Or timited partlersnip organized urrder the 1taws
8 ofthis State or Iicernrsed or registered as a foretgn

9 COTpPOIratIon Or Iimited partrership 11T thiis State;, amd

&) may ot cortarm the: fotTowing words [ere IISert pPronipited wordst-
11 59(d) Except as authorized by subsections (e) and (f), the name of a
12 limited partnership must be distinguishable upon the records
13 of the [Secretary of State] from:

14

15 (1) the name of anvy corporation, limited

16 liability company, or limited partnership incorporated,

17 organized or authorized to transact business in this

18 State;*® and

19
20 (2) any name reserved or registered under
21 Section 103, Section [reserved for section in Article 9 re:
22 foreign limited partnerships], or [insert citations to other
23 State laws allowing the reservation or registration of
24 business names].®
25 A limited partnership may apply to the [Secretary of State] for
26 authorization to use®® a name that is not distinguishable

13



upon the records of the [Secretary of State] from one or

2 more of the names described in subsection (d). The

3 [Secretary of State] shall authorize use of the name applied

4 for if, as to each conflicting name:

5

o (1) the present user, registrant, or owner of

7 the conflicting® name consents to the use in a signed®

8 record and submits an undertaking in form satisfactory to

9 the [Secretary of State] to change the conflicting name to a
10 name that is distinguishable upon the records of the

11 [Secretary of State] from the name applied for and from all
12 of the names described in subsection (d);* or

13

14 (2) the applicant delivers to the [Secretary of
15 State] a certified copy of the final judgment of a court of
16 competent jurisdiction establishing the applicant's right to
17 use in this State the name applied for."®

°’18) A limited partnership may use a name, including a fictitious name,

19 shown upon the records of the [Secretary of State] as being
20 used by another entity®® if the limited partnership
21 proposing to use the name has:®
22
23 (1) merged with the other entity;
24
25 (2) been formed by reorganization with the other
26 entity;

14
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11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

(3)

been converted from the other entitv;70 or

(4)

acquired substantially all of the assets,

including the name, of the other entity.

SECTION 103. RESERVATION OF NAME.''

(a)

may be reserved

(1)

The exclusive right to the use of a name

by:

any person intending to organize a limited

partnership under this [Act] and to adopt that name;

(2)
foreign limited

in either case,

(3)

any domestic limited partnership or any
partnership registered in this State which,

intends to adopt that name;

any foreign limited partnership intending to

register in this State and adopt that name; and

(4)

any person intending to organize a foreign

15



1 limited partnership and intending to have it register in

2 this State and adopt that name.

3

4 (b) The reservation shall be made by filing

5 with the [Secretary of State] an application, executed by

6 the applicant, to reserve a specified name. If the

7 [Secretary of State] finds that the name is available for

8 use by a domestic or foreign limited partnership, te=—tor

9 shreT the [Secretary of State] shall reserve the name for the
10 exclusive use of the applicant for a period of 120 days.

11 Once having so reserved a name, the same applicant may not
12 again reserve the same name until more than 60 days after

13 the expiration of the last 120-day period for which that

14 applicant reserved that name. The right to the exclusive

15 use of a reserved name may be transferred to any other

16 person by filing in the office of the Secretary of State a
17 notice of the transfer, executed by the applicant for whom
18 the name was reserved and specifying the name and address of
19 the tramsferee person to whom the transfer was made.’’
20 SECTION 103A. REGISTERED NAME. '’
23) A foreign limited partnership may register its name subject to the
22 requirements of Section [TBD],’' if the name is
23 distinguishable upon the records of the [Secretary of State]
24 from names that are not available under Section 102 (d).

16
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10
11

12

13c)

14

15

16

17

18

19d)

20

21

22

23

24

25

26

A foreign limited liability company registers its name, or its name

75

with any addition required by Section [TBD], by delivering

to the [Secretary of State] for filing an application:

(1) setting forth its name, or its name with any

76

addition required by Section [TBD], the State or country

and date of its organization, and a brief description of the

nature of the business in which it is engaged; and

(2) accompanied by a certificate of existence,

or a record of similar import, from the State or country of

organization.

A foreign limited.partnership whose registration is effective may

renew it for successive vears by delivering for filing in

the office of the [Secretaryv of State] a renewal application

complying with subsection (b) between October 1 and December

31 of the preceding yvear. The renewal application renews

the registration for the following calendar vear.

A foreign limited.partnership whose registration is effective may

qualify as a foreign limited partnership under its name or

consent in writing to the use of its name by a limited

partnership later organized under this [Act] or by another

foreign limited partnership later authorized to transact

business in this State. The registered name terminates when

the limited partnership is organized or the foreign limited

partnership gqualifies or consents to the qualification of

17
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11

12

13

14

15

16

17

18

19

20

21

22

23

24

another foreign limited partnership under the registered

name.

SECTION 104. SPECIFIED DESIGNATED OFFICE AND

AGENT FOR SERVICE OF PROCESS.”’

Fach (a) A limited partnership and a foreign limited partnership

authorized to do business in this State’® shall designate

and continuously maintain in this State:

(1) an office,79 which may but need not be a

place of its business in this State, at which shall be kept

the required records described in rTeguired by Section

105 (TBD) to (TBD)°*’to—teTmaimtaimeds and

(2) an agent and a street address of the agent

for service of process on the limited partnership.®5—which
(b)  An agent must be an individual resident of

this State, a domestic corporation or limited liability

company, or a foreign corporation or limited liability

2

company authorized to do business in this State.®

SECTION 104A. CHANGE OF DESIGNATED OFFICE OR

AGENT FOR SERVICE OF PROCESS. A limited partnership® may

change its designated office or agent for service of process

by delivering to the [Secretary of State] for filing a

18



1 statement of change which sets forth:*

2 . . . . (1) the name of the limited partnership;

3 (2) the street address of its current designated office;

(3)4if the current designated office is to be changed, the street address

5 of the new designated office;

(4) 6the name and address of its current agent for service of process; and

(5)71if the current agent for service of process or street address of that

8 agent is to be changed, the new address or the name and

9 street address of the new agent for service of process.
10 SECTION 104B. RESIGNATION OF AGENT FOR SERVICE
11 OF PROCESS."

(al2 An agent for service.of process of a limited partnership®® may resign
g

13 by delivering to the [Secretary of State] for filing a

14 record of the statement of resignation.

13b) After filing a statement of resignation, the [Secretary of State]

16 shall mail a copy to the designated office and another copy

17 to the limited partnership at its principal office.”’

(cl8 An agency is terminated on the 31st day after the statement is filed

19 in the office of the [Secretary of State].®’

20 SECTION 104C. SERVICE OF PROCESS."

24) An agent for service of process appointed by a limited partnership
22 or a foreign limited partnership is an agent of the limited
23 partnership or foreign limited partnership for service of

24 any process, notice, or demand required or permitted by law

19



to be served upon the limited partnership or foreign limited

2 partnership.
3 (b) If a limited partnership or foreign limited partnership fails to
4 appoint or maintain an agent for service of process in this
5 State or the agent for service of process cannot with
o reasonable diligence be found at the agent's address, the
7 [Secretary of State] is an agent of the limited partnership
8 or foreign limited partnership upon whom process, notice, or
9 demand may be served.
10 (c) Service of anvy.process, notice, or demand on the [Secretary of
11 State] may be made by delivering to and leaving with the
12 [Secretary of State], the [Assistant Secretary of State], or
13 clerk having charge of the limited partnership department of
14 the [Secretary of State's] office duplicate copies of the
15 process, notice, or demand.’® If the process, notice, or
16 demand is served on the [Secretary of State], the [Secretary
17 of State] shall forward one of the copies by registered or
18 certified mail, return receipt requested, to the limited
19 partnership or foreign limited partnership at its designated
20 office. Service is effected under this subsection at the
21 earliest of:
22
23 (1) the date the limited partnership or foreign
24 limited partnership receives the process, notice, or demand;
25
26 (2) the date shown on the return receipt, if

20



11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

signed on behalf of the limited partnership or foreign

limited partnership; or

(3) five days after its deposit in the mail, if

mailed postpaid and correctly addressed.

(d) The [Secretary.of State] shall keep a record of all processes,

notices, and demands served pursuant to this section and

record the time of and the action taken regarding the

service.

This section does not affect the right to serve process, notice, or

demand in any manner otherwise provided by law.

SECTION 105. REQUIRED RECORDS TOBE KEPT.”

(a) Eachh A limited partnership shall keep—=t

the—office referredto T Sectiomr t04<(1) maintain and keep

current’” the following required records:

(1) a current list of the full name and last
known business address of each partner, separately
identifying the general partners (in alphabetical order) and

the limited partners (in alphabetical order);

(2) a copy of the certificate of limited

21
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11

12

13

14

15

16

17
18

19

20

21

22

23

24

25

26

partnership and all ctertificates of amendments thereto to

the certificate,” together with executed copies of any

powers of attorney pursuant to which any certificate or

amendment has been executed;

(3) copies of the limited partnership's federal,
state, and local income tax returns and reports, if any, for

the three most recent years;

(4) copies of any written partnership agreements

4

and any amendments to any of those agreements’ and of any

financial statements of the limited partnership for the

three most recent years;

95

(5) copies of the limited partnership's three

most recent annual reports;

(6) a listing of each transaction between the

limited partnership and a general partner or affiliate,’®

stating the date or dates of the transaction and a brief

description of the consideration provided by and to the

general partner or affiliate;’’

22
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11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

(7) a copy of all written and electronic

communications made within the past three vears to the

limited partners generally by the limited partnership or a

98
general partner;

(8) a copy of all written consents given within

the past three vears pursuant to any of the following

sections: [TBD]’’ and

(59) unless contained in a written partnership

agreement, a writing setting out:

(i) the amount of cash and a description and
statement of the agreed value of the other property or
services contributed by each partner and which each partner

has agreed to contribute;

(11i) the times at which or events on the
happening of which any additional contributions agreed to be

made by each partner are to be made;

23



2

3

4 (iii) any right of a partner to receive, or of a
5 general partner to make, distributions to a partner which

6 include a return of all or any part of the partner's

7 contribution; and

8

9
10
11 (iv) any events upon the happening of which the
12 limited partnership is to be dissolved and its affairs wound
13 up.
14
15 (b) Recordskepturder this sectionr are subject
16 tTo IIISpectIon anmd CopyIlng dat Cie IredsoldapbIie request anma at
17 theexpense of any partrer during ordingry PUSINeEsSsS Hours-
18 Sections 305 and 403E govern access to the records required
19 by this Section.
20 SECTION 106. NATURE OF BUSINESS AND POWERS. "’
21a) A limited partnership may be formed for and carry on any business
22 [alternative language: lawful enterprise? lawful purpose?
23 lawful activity?]'” thet = partmership withouot—timited
24 partrers may earry—oen
25 Version #1 -- except [here designate prohibited

24
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11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

activities].

Version #2: subject to any law of this State governing or

. . 103
regulating business.

%yersion #1 --. Except as stated in subsection (c),'” a limited

partnership has all the powers of a corporation incorporated

under the laws of this State.

Version #2 —-.Except as stated in subsection (c),'’ a limited

partnership has the same powers as an individual to do all

things necessary or convenient to carry on its business or

affairs, including power to:

(1) to sue and be sued and defend in its own

name;

(2) purchase, receive, lease, or otherwise

acquire, and own, hold, improve, use, and otherwise deal

with real or personal property, or any legal or equitable

interest in property, wherever located;

(3) sell, convey, mortgage, grant a security

interest in, lease, exchange, and otherwise encumber or

dispose of all or any part of its property;

(4) purchase, receive, subscribe for, or

otherwise acquire, own, hold, vote, use, sell, mortgage,

lend, grant a security interest in, or otherwise dispose of

25
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11

12
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14

15

16

17

18

19

20

21

22

23

24

25

26

. . . . . 107
and deal in and with, ownership interests in or

obligations of any other entity;

(5) make contracts and guarantees, incur

liabilities, borrow money, issue its notes, bonds, and other

obligations, which may be convertible into or include the

option to purchase other securities of the limited

partnership, and secure any of its obligations by a mortgage

Oon or a security interest in any of its property,

franchises, or income;

(6) lend money, invest and reinvest its funds,

and receive and hold real and personal property as security

for repayment;

(7) be a promoter, partner, member, associate,

or manager of any partnership, joint venture, trust, or

other entity;'"®

(8) conduct its business, locate offices, and

exercise the powers granted by this [Act] within or without

this State;

09

(9) appoint general partners,'” officers,

emplovees, and agents of the limited partnership, define

their duties, fix their compensation, and lend them money

26
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11
12
13
14

15

16
17 (c) The

18
19
20
21
22
23
24
25

26

and credit;

(10) pay pensions and establish pension plans,

pension trusts, profit sharing plans, bonus plans, option

plans, and benefit or incentive plans for any or all of its

110

current or former general partners, officers, employees,

and agents;

(11) make donations for the public welfare or

for charitable, scientific, or educational purposes; and

(12) make payments or donations, or do any other

act, not inconsistent with law, that furthers the business

[if "business" restriction eliminated; substitute "affairs"

or "activities"] of the limited partnership..

111

certificate of limited partnership may limit the powers of a

limited partnership but may not affect the power of a

limited partnership to sue, be sued, and defend in its own

12

name." A limitation of a limited partnership's powers is

not for the purposes of Section 208 (c) a statement limiting

the authority of a general partner to execute an instrument

transferring real property held in the name of the

partnership.'"’

SECTION 107. BUSINESS TRANSACTIONS OF PARTNER

27



10

(b)

(a) A limited partnership is an entity distinct from its partners.’

WITH PARTNERSHIP.''® Except as provided in the partnership
agreement, a partner may lend money to and transact other
business with the limited partnership and, subject to other
applicable law, has the same rights and obligations with

respect thereto as a person who is not a partner.

ARTICLE 2

FORMATION; CERTIFICATE OF LIMITED PARTNERSHIP

SECTION 200.''° LIMITED PARTNERSHIP AS ENTITY;

PERPETUAL TERM.

16

Unless otherwise provided in the certificate of limited partnership,

12

13

14

15

16

17

18

19

20

21

22

23

24

a limited partnership has a perpetual term.''’

SECTION 201. CERTIFICATE OF LIMITED

PARTNERSHIP.

(a) In order to form a limited partnership, a

certificate of limited partnership must be executed and

filed in the office of the Secretary of State. The

certificate shall set—forth state:

(1) the name of the limited partnership;

28



5 (2) the address of the initial designated

6 office'® and the name and address of the initial agent for

7 service of process rTequired to be mainmtained Dy

- Q110
8 SectiTomr—16%;

10

11 (3) the name and the business address of each
12 general partner;

13

14

15

16

17

18 (4) the term of the limited partnership, if not

1

19 perpetual IToatestdate upormr whichr the timited partnership TS

120

20 to—dTssUtve; and

21

22 (5) whether the limited partnership is a limited

23 liability limited partnership.

24 (b) A certificate of.limited partnership may state the authority, or

25 limitations on the authority, of some or all of the general

26 partners to execute an instrument transferring real property

29



1 held in the name of the partnership.'®’

(c¥ A certificate of limited partnership may also contain 5y any other

3 matters the general partners determine to include thereim,
4 except that a certificate may not vary the nonwaivable

5 provisions of [this Act] listed in Section 101B.'** As to
o all other matters, if anvy provision of a partnership

7 agreement is inconsistent with the certificate of limited
8 partnership:

9
10 (1) the partnership agreement controls as to
11 partners and transferees; and
12
13 (2) the certificate of limited partnership
14 controls as to persons, other than partners and
15 transferees, who reasonably rely on the certificate to their
16 detriment.'”’

11bd) A limited partnership is formed at the time of the filing of the

18 certificate of limited partnership in the office of the

19 Secretary of State or, subject to Section 206(d),"* at any
20 later time specified in the certificate of limited

21 partnership if, in either case, there has been substantial
22 compliance with the requirements of this section.

23

24

25

26 SECTION 202. AMENDMENT OR RESTATEMENT OF T©O
27 CERTIFICATE. *

30
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26

(a) A certificate of limited partnership is

. . . . 126 :
amended by filing an eertificate—-of amendment thereto in

the office of the [Secretary of State]. The tertificate

amendment shall set forth:

(1) the name of the limited partnership;

(2) the date of filing the certificate; and

(3) the changes the amendment makes to the

' ' 127
certificate.

%(b) Within 30 days after the happening of any

of the following events, a limited partnership shall file an

amendment to a certificate of limited partnership reflecting

129

the occurrence of the event or events sharrbe fited:

(1) the admission of a new general partner;

LI | 1 1 . 4 4 130
(2) the withdrawatr dissociation of a person
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as a general partner; or

(3) the—comtinmuatiomr ofthe busIness urnder

o W QN1 el - el R - | ul -l el -l
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31

partmer the dissolution of the limited partnership;’

(4) the appointment of a person to wind up the

limited partnership's business under Section 803 (b) or (c).

(c) A general partner132 who becomes aware that
any statement in a certificate of limited partnership was
false when made or that any arrangements or other facts
described have changed, making the certificate inaccurate in
any respect, shall promptly amerd cause the certificate to

133
be amended.

(d) A certificate of limited partnership may be
amended at any time for any other proper purpose the general

. 134
partners determine.

(e) No person has any liability because an
amendment to a certificate of limited partnership has not
been filed to reflect the occurrence of any event referred
to in subsection (b) of this section i1if the amendment is

filed within the 30-day period specified in subsection (b).

32



2 (f) A restated certificate of limited
3 partnership may be exeeuted—and'’ filed in the same manner
4 as an tertificate of amendment.
5
6 ""°SECTION 203. CANCELLATION OF CERTIFICATE
7 DECLARATION OF TERMINATION-—A Tertificate of Timited
8 partrerstip Shart be CTancelted upolr the dIssSotutIon and the
9 COMMENTCEMETt Of WIldIg uUp Of e partrerstip or at airy
10 other—time there are o tIimited partrners. A certificate of
11 Cancetlration Start be fited Within 30 days after winding
12 up its affairs under Section 803, a dissolved limited
13 partnership shall file in the [office of the Secretary of
14 State] a declaration of termination that amd sets forth:
15
16 (1) the name of the limited partnership;
17
18 (2) the date of filing of its original138
19 certificate of limited partnership;
20
21 (3) the Tegsom forfiting the certifitate of
22 cancettratton date the limited partnership dissolved and the
23 event that caused the dissolution;

244) a statement that the limited partnership's business has been fully

25 wound up; and

26
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(# 5) the effective date (which shall be a date

certain and shall be subject to Section 206(d)) of

cancettrattonr termination i1f T+ the declaration is not to be

. . . . . 139
effective upon the filing ef—fthe—eertifiecates —ard

(5 —any other ITrnformation the general partiers

fTtimmg—the certificate determine.

SECTION 204. EXECUTION OF CERTIFICATES RECORDS.

(a) Each tertificate, record pertaining to a

limited partnership and filed pursuant to this Act'*

TeEqUIirTed by thiis Articte to pbe fited in the office of the
141 .
[Secretary of State]lmust shatid be executed in the

following manner:

(1) an original certificate of limited

partnership must be signed by all general partners listed in

the certificate;'™*

(2) an amendment causing a limited partnership

to become or cease to be a limited liability limited

partnership must be signed by all general partners listed in

the certificate;'™’
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24
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26

(3) an amendment designating as general partner

a person admitted under Section 801 (4) following the

dissociation of a limited partnership's last general partner

must be signed by that person;

(4) an amendment required by Section 803 (b) or

803 (d) following the appointment of a person to wind up the

dissolved limited partnership's business must be signed by

that person;

(25) aTwertifictateof any other amendment must

be signed by at least one existing general partner and by

each other gemerat—partmer person designated in the

certificate amendment as a new general partner; amd

(6) a restated certificate of limited

partnership must be signed by at least one general partner,

and to the extent the restated certificate effects a change

encompassed by any other paragraph of this subsection the

certificate must be signed in a manner that satisfies that

paragraph;

€37) a tertifictate of Tancettation declaration
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of termination must be signed by all general partners and if

the dissolved limited partnership has no general partners

then by the person appointed under section 803 (b) or 803 (c)

to wind up the dissolved limited partnership's business;

(8) any other record signed by or on behalf of a

limited partnership must be signed by at least one general

44

1
partner;

(9) a statement by a person pursuant to Section

[TBD] declaring that the person has dissociated as a general

partner must be signed by that person; and'*’

(10) a statement by a person pursuant to Section

[TBD] declaring that the person is not and has not been a

general partner must be signed by that person.146

(b) Any person may sign a tertifrictate record by

an attorney-in-fact.7put If a person gives a power of

attorney to sign a certificate or amendment retatimg to the

aamisstomrof that causes the person to be newly designated

as a general partner, the power of attorney must

specifically describe the admisston state that the attorney-

in-fact is authorized to sign a certificate or amendment

designating the person as a general partner.”7
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(c) The execution of a certificate, amendment,

or declaration by a generar partrmer person pursuant to this

section constitutes an affirmation under the penalties of

perjury that the facts stated therein are true.'*®

SECTION 205. EXECYUTION SIGNING AND FILING'*° BY

JUDICIAL ACT. 1If a person required by Sectiom 204 [this

150

Act to execute any tertificate record fails or refuses to
do so, any other person who is adversely affected by the

failure or refusal may petition the [designate the

appropriate court] to direct the sxecutiomr signing of the

certificate record. If the court finds that it is proper

for the tertificate record to be executed and that any

person so designated has failed or refused to =xecute sign

the tertificate record, it shall order the Secretary of

State to revord sign and file an appropriate tertificate

151
record.

SECTION 206. FILING IN OFFICE OF [SECRETARY OF

STATE] .'”*

(g Two sIgrned copies of thie certificate of

TTmited partrership amrd of any Certificates of amerndmenrt—or

CANCEI TatIom (Or Oof any Jjudicial Jdecree Of ameramert or

ul o - el o -
IIe oSecreldry ol oStdlLtE.

T

cCarncetrratIon) Shatt be derivered to
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ParterstiIp IS CTAallCEIIET = e« « ¢« o o o o e o o « o o « .

(a6 A record authorized to be filed under this [Act] must be in a medium
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1 permitted by the [Secretary of State] and must be delivered

2 to the office of the [Secretary of State]. Unless the

3 [Secretary of State] determines that a record fails to

4 comply as to form with the filing requirements of this

5 [Act], and if all filing fees have been paid, the [Secretary
o of State] shall file the record and send a receipt for the

7 record and the fees to the limited partnership or its

8 representative.

9b) Upon request and payment of a fee, the [Secretary of State] shall

10 send to the requester a certified copy of the reqguested

11 record.

1Z2c) Except as otherwise provided in subsection (d), a record accepted
13 for filing'”’ by the [Secretary of State] is effective:

14

15 (1) at the time of filing on the date it is

16 filed, as evidenced by the [Secretary of State's] date and
17 time endorsement on the original record; or

18

19 (2) at the time specified in the record as its
20 effective time on the date it is filed.

21d) A record may specify a delaved effective time and date, and if it

22 does so the record becomes effective at the time and date

23 specified. If a delaved effective date but no time is

24 specified, the record is effective at the close of business

25 on that date. If a delaved effective date is later than the
26 90th day after the record is filed, the record is effective
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2

(3)

10

11)

12

13

on the 90th day.

13SECTION 206A. CORRECTING FILED RECORD.

A limited partnership or foreign limited partnership may correct a

record filed by the [Secretary of State] if the record

contains a false or erroneous statement or was defectively

signed.

(b) A record is corrected:

(1) by preparing articles of correction that:

describe the record, including its filing date, or attach a copy of

it to the articles of correction;

14ii) specify the incorrect statement and the reason it is incorrect or

15

16

17

18

19

20

22

23

24

the manner in which the signing was defective; and

(1ii) correct the incorrect statement or defective signing; and

(2) by delivering the corrected record to the

[Secretary of State] for filing.

Articles of correction are effective retroactively on the effective

date of the record they correct except as to persons relying

on the uncorrected record and adversely affected by the

correction. As to those persons, articles of correction are
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24

effective when filed.

!SECTION 207. LIABILITY FOR FALSE STATEMENT IN

CERTIFICATE RECORD. T—any certificate of Timited

partrnerstip or certificate of amerndment or Cancer tat IO

6

Subject to Section 202 (e),"”® if a record authorized or

required to be filed under this [Act] contains a false

statement, one who suffers loss by reliance on the statement

may recover damages for the loss from:

(1) any person who Executes signs the

certificate record, or causes another to execute it on his
behalf, and knew, and any general partner who knew or should

have known, the statement to be false at the time the

certificate record was sxecuted signed; and

7(2) any general partner who thereafter knows

or should have known that any arrangement or other fact

. . L~ . 158 '
described in the tertrfrctate record has changed, making

59

the statemert description' inaccurate in any respect within

a sufficient time before the statemert description was

relied upon reasonably to have enabled that general partner

to Tancetroramend the certificate rectify the inaccurary by

effecting an amendment under Section 202, effecting a

declaration of termination under Section 203, or—to fite
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6

(ay
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

filing a petition for—Tts cTanceitatiomr or —amendmernt under

Section 205, or making a correction under Section 206A.

SECTION 208. SCOPEOF NOTICE EFFECT OF

INFORMATION CONTAINED IN CERTIFICATE OF LIMITED

PARTNERSHIP. '’

The fact that a certificate of limited partnership is on file in the

office of the Secretary of State is notice'™ that the
partnership is a limited partnership and the persons

designated tihrereimr in the certificate as general partners

are general partners, but, except as provided in subsections

(b), (c) and (d), it is not notice of any other fact.'®

(b) Subject to Section 803A(b) regarding an amendment indicating

dissolution, if the certificate of limited partnership

contains a statement granting authority to a general partner

to execute an instrument transferring real property held in

the name of the limited partnership, that statement is

63

. . 1 . .
conclusive in favor of a person who gives value without

knowledge to the contrarv.164

(c) If the certificate of limited partnership contains a statement

limiting the authority of a general partner to execute an

instrument transferring real property held in the name of

the partnership, a person not a partner is deemed to know of

the limitation.'®

(d) If the certificate of limited partnership has been amended to

42



1 indicate that a general partner is dissociated, for the

2 purposes of Sections 602C and 602D a person not a partner is
3 deemed to have notice of the dissociation 90 days after the
4 amendment is filed.'®®

5

6 SECTION 209. DELIVERY OF CERTIFICATES DOCUMENTS
7 TO LIMITED PARTNERS.'°®’ Hpomrthe returm by theSecretary of
8 State pursuant—to Sectiom 206 of o ctertificate marked

9 “Frted',the generatr partrners Promptly after the [Secretary
10 of State] files a certificate of limited partnership,

11 amendment to certificate, or a declaration of termination,
12 the limited partnership'™® shall promptity deliver or mail a
13 copy of the ctertificate of tImited partmership amd each

14 certificate of amerdamernrt—or cancetrration document to each

15 limited partner umress the partrership @greement provigdes

16 otherwise.

17 '”SECTION 210. CERTIFICATE'’ OF EXISTENCE OR

18 AUTHORIZATION.

19 (a) A person may reqguest the [Secretary of State] to furnish a
20 certificate of existence for a limited partnership or a
21 certificate of authorization for a foreign limited
22 partnership.

(b23 A certificate of existence for a limited partnership must set forth:

24
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1 (1) the limited partnership's name;

2

3 (2) that it is duly formed under the laws of

4 this State, the date of formation, and the limited

5 partnership's specified term;

6

7 (3) if payment is reflected in the records of

8 the [Secretary of State] and if nonpayment affects the

9 existence of the limited partnership, that all fees, taxes,
10 and penalties owed to this State have been paid;

11

12 (4) whether its most recent annual report

13 required by Section 211 has been filed with the [Secretary
14 of State];

15

16 (5) that a declaration of termination has not
17 been filed;'" and

18

19 (6) other facts of record in the office of the
20 [Secretary of State] which may be requested by the
21 applicant.
22(c) A certificate of.authorization for a foreign limited partnership
23 must set forth:
24
25 (1) the foreign limited partnership's name used
26 in this State;
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11
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22

23

24

25

(2) that it is authorized to transact business

in this State;

(3) if payment is reflected in the records of

the [Secretary of State] and if nonpayment affects the

authorization of the company, that all fees, taxes, and

penalties owed to this State have been paid;

(4) whether its most recent annual report

required by Section 211 has been filed with the [Secretary

of State];

(5) that a certificate of cancellation has not

been filed; and

(6) other facts of record in the office of the

[Secretary of State] which may be requested by the

applicant.

(d) Subject to any gualification stated in the certificate, a

certificate of existence or authorization issued by the

[Secretary of State] may be relied upon as conclusive

evidence that the domestic or foreign limited partnership is

in existence or is authorized to transact business in this

State.
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1 '"”SECTION 211. ANNUAL REPORT FOR [SECRETARY OF

2 STATE] .

(a3 A limited partnership, and a foreign limited partnership authorized

4 to transact business in this State, shall deliver to the

5 [Secretary of State] for filing an annual report that sets

6 forth:

7

8 (1) the name of the limited partnership or

9 foreign limited partnership and the State or country under
10 whose law it is formed;

11

12 (2) the address of its designated office and the
13 name and address of its agent for service of process in this
14 State;

15

16 (3) the address of its principal office; and

17

18 (4) the names and business addresses of its

19 general partners.
2D) Information in an annual report must be current as of the date the
21 annual report is signed on behalf of the limited

22 partnership.

23 (c) The first annual report must be delivered to the [Secretary of
24 State] between [January 1 and April 1] of the year following
25 the calendar vear in which a limited partnership was formed
26 or a foreign limited partnership was authorized to transact
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11

12

13

14

15

16

17

18

19

20

21

22

business. Subseguent annual reports must be delivered to

the [Secretary of State] between [January 1 and April 1] of

the ensuing calendar vears.

If an annual report does not contain the information required in

subsection (a), the [Secretary of State] shall promptly

notify the reporting limited partnership or foreign limited

partnership and return the report to it for correction. If

the report is corrected to contain the information required

in subsection (a) and delivered to the [Secretary of State]

within 30 days after the effective date of the notice, it is

timely filed.

ARTICLE 3

LIMITED PARTNERS

SECTION 301. ADMISSION OF LIMITED PARTNERS.

(a) A person becomes a limited partner—

ttr at the time the limited partnership is

173

formed if the person has entered into a partnership

174

agreement in accordance with Section 101B(b)7—or
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: 176 . . .
reirse—of—the powers After formation of the limited

partnership, a person becomes a limited partner as provided

in the partnership agreement, with the consent of all the

partners, as the result of a merger under [Article] 11, or

as the result of a conversion under [Article] TBD.''
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Alternative Version (in lieu of subsections (a)

2 and (b)'"® -- A person becomes a limited partner as provided
3 in the partnership agreement, with the consent of all the

4 partners, as the result of a merger under [Article] 11, or
5 as the result of a conversion under [Article] TBD.

6 179

7

8 SECTION 302. WVOTING MANAGEMENT RIGHTS AND

9 POWERS OF LIMITED PARTNERS. Subjectto Sectiomr 303, —the

10 partrerstip agreement may grant to art Or a SPeclified group
11 of the tImited partners the rIghnt to vote (o a per capitda
12 or—eother basis) upen—any matter- *

18) A limited partner has no right to participate in the management of
14 the limited partnership, except for:'™™

15

16 *2(1) the amendment to the partnership agreement
17 under Section 101B (b);

18

19 (2) the authorization or ratification under
20 Section 101B(c) (3) (ii) of acts or transactions that would
21 otherwise violate the duty of lovalty;
22
23 (3) a decision under subsection (b) to have an
24 ordinary limited partnership become a limited liability
25 limited partnership or to have a limited liability limited
26 partnership become an ordinary limited partnership;
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11

12
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14

15
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17
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24

25

26

(4) access to the reguired records under Section

(5) the admission of a new partner under

Sections 301 (b), 401 or 801 (4) (ii) ;'

(6) a decision under Section 502 (d) to

compromise a claim against a partner;

(7) the expulsion of a general partner under

Section 602 (4) or a limited partner under Section 603(4);

(8) a decision under Section 703 (c) (3) to use

limited partnership property to redeem an interest subject

to a charging order;

(9) a decision under Section 801 (3) whether to

dissolve the limited partnership:

(10) a decision under Section 801 (4) (i) whether

to dissolve the limited partnership following the

dissociation of a general partner;

(11) a decision under Section 801 (4) (ii)

whether to continue the limited partnership and appoint a
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11
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14

15

16

17
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19
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22

23

24

25

26

new general partner following the dissociation of the

limited partnership's last general partner;

(12) a decision under Section 803 (b) to appoint

a person to wind up the dissolved limited partnership's

business;

(13) application to a court pursuant to Section

803 (c) for the appointment of a person to wind up the

dissolved limited partnership's business;

(14) the bringing of a derivative action under

Article 10;'®

(15) a decision under Section 1102 to have the

limited partnership participate in a merger; and

(16) a decision under Section [TBD] to have the

limited partnership participate in a conversion.

(b) The consent of each partner is necessary for:

(1) an ordinary limited partnership to become a

limited liability limited partnership; and

(2) a limited liability partnership to become an

ordinary limited partnership.
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(cl

Action requiring the consent or vote of limited partners under this

186 87

2 [Act] may be taken without a meeting.’
(d) A limited partner may appoint a proxy to vote or otherwise act for
4 the limited partner by signing an appointment instrument,
5 either personally or by the limited partner's attorney-in-
6 fact.'®
(eyY A limited partner has no right and no power as a limited partner to
8 act for or bind the limited partnership.'”’
9 190
10 SECTION 302A. LIMITED DUTIES OF LIMITED PARTNERS
(a)l Except as stated in subsection (b), a limited partner does not'’' owe
12 any fiduciary duty to the limited partnership or to any
13 other partner.
14 [two alternative versions of subsection (b) follow]
Vetr5ion #1 (pro tanto; from ULLCA) -- (b) A limited partner who pursuant
16 to the limited partnership agreement'’” exercises some or all
17 of the rights of a general partner in the management and
18 conduct of the limited partnership's business is held to the
19 standards of conduct for a general partner to the extent
20 that the limited partner exercises the managerial authority
21 vested in a general partner by this [Act].'™
22 Version #2 (pro tanto) (inspired by RMBCA) -- (b) To the extent the
23 partnership agreement vests the discretion or powers of a
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1 general partner in a limited partner, that limited partner

2 has the duties of a general partner with respect to the

3 vested discretion or powers.'”

Alternative to Subsections (a) and (b)'”® -- (a) A limited partner does
5 not owe any fiduciary duty to the limited partnership or to
o any other partner, even if in accordance with the

7 partnership agreement or other agreement the limited partner
8 possesses and exercises some or all of the rights of a

9 general partner in the management and conduct of the limited
10 partnership's business.

I1t) A limited partner shall discharge the duties to the partnership and

12 the other partners under this [Act] or under the partnership
13 agreement and exercise any rights consistently with the

14 obligation of good faith and fair dealing.'’® The obligation
15 stated in this subsection displaces any common law or other
16 obligation of good faith and fair dealing.'”’

17d) A limited partner does not violate a duty or obligation under this

18 [Act] merely because the limited partner's conduct furthers
19 the limited partner's own interest.'”’
20 199
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SECTION 303. LIABILITY TO THIRD PARTIES.
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partrer witir respect to the business of the Timited

partrerstip;

(3—<acting as surety for the Timited partrnerstip
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9 T the businmess of the timited partrnerstip-

10(a) A limited partner is not liable for a debt, obligation, or other

11 liability of the limited partnership solely by reason of
12 being a limited partner, even if the limited partner

13 participates in the management and control of the limited
14 partnership.””

(¢d1lb) A limited partner who knowingl ermits s~ ftor—Trert the partner's
p gly p [ 1 P

16 name to be used in the name of the limited partnership,

17 except under circumstances permitted by Section 102€t2¥y (b) or
18 (c) or while the limited partnership is a limited liability
19 limited partnership,®’ is liable to creditors who extend

20 credit to the limited partnership without actual knowledge
21 that the limited partner is not a general partner.

22 SECTION 304. PERSON ERRONEOUSLY BELIEVING

23 HIMSELF [OR HERSELF] LIMITED PARTNER.’"

24
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(a) Except as provided in subsection (b), a

P - - . 203
person who makes g cTomtrributTomr to an investment in a

4

business®®® enterprise and erroneously but in good faith

believes that he [or she] has become a limited partner in

the enterprise Ts TIOt—a generatr partrer IIT the EnTterprIse

and’® is not bound by its obligations by reason of making

the comtributionr investment, receiving distributions from

the enterprise, or exercising any rights of or appropriate

206

to a limited partner, if, on ascertaining the mistake, tre

tor—ste=T the person:

(1) causes an appropriate certificate of limited

partnership or T Tertifictateof amendment to be executed and

filed; or

(2) withdraws from future equity participation

in the enterprise by executing and filing in the office of

the Secretary of State a tvertifitate dectaring declaration

of*”" withdrawal under this section.?"

(b) A person who makes T Tomtribution an

investment of the kind described in subsection (a) is liable

209

to the same extent as a general partner to any third party

who transacts business with the enterprise (i) before the
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person withdraws and an appropriate tertificate declaration

is filed to show withdrawal, or (ii) before an appropriate

certificate or amendment is filed to show that hreTor—ste=i

the person is not a general partner, but in either case only

if the third party actually believed in good faith that the
person was a general partner at the time of the
10

' 2
transaction.

(c) If a person makes a good faith and diligent

effort to comply with subsection (a) (1) and is unable to

cause the appropriate certificate of limited partnership or

amendment to be executed and filed, the person has the right

to withdraw from the enterprise pursuant to subsection

(a) (2) even if otherwise the withdrawal would breach an

agreement with others who are or have agreed to become co-

' 211
owners of the enterprise.

SECTION 305.°" LIMITED’'’ PARTNER'S AND FORMER

LIMITED PARTNER'S RIGHT TO INFORMATION INFORMATION-— Lach

ITmited partrmer has the rIght—tos

(H—Trspect—amd—copy any of the partnersiip

TECOTdS ITeqUired to be maintained by Sectiom 105, —amd

(2 —obtaim from the gernerat parters from time

totIme Uporr reasonapte demamrd () true and fult ITrrformatIon
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partrerstiip as IS JUSt and reasornapre.

10 davs written demand to the limited partnership, a limited

partner may inspect and copy during regular business hours

in the office designated office pursuant to Section

104 (a) (1) the required records described in Section

105(TBD) .”"* A partner making demand pursuant to this

subsection need not demonstrate, state, or have any

particular purpose for seeking the information.®"

A limited partner may inspect and copy during regular business hours

at a reasonable location specified by the limited

6

partnership’’® the required records described in Section

105 (TBD)*'’ if:

(1) the limited partner seeks the other

information for a purpose reasonably related to the

. ' ' 218
partner's interest as a limited partner;

(2) the limited partner makes a written demand

on the limited partnership, describing with reasonable

particularity the other information sought and the purpose

for seeking that information; and
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(3) the information sought is directly connected

to the limited partner's purpose.’'’

(cd Within 10 days of receiving a demand pursuant to subsection (b), the

5

6

10

11

12

13

14

15

16

17
18

1(8)

20

21

22

23

24

25

26

A person dissociated as a limited partner’

limited partnership shall in writing inform the limited

partner who made the demand:

(1) what records the limited partnership will

provide in response to the demand;

(2) when and where the limited partnership will

provide those records; and

(3) if the limited partnership declines to

provides a demanded record, the limited partnership's

' ' 220
reasons for declining.

221

22
may have access to the

records as described in subsection (a) to the extent that:

(1) the record pertains to the period during

which the person was a limited partner;

(2) the person seeks the information in good

faith; and
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2 (3) the person meets the requirements stated in
3 subsection (b).

() The limited partnership shall respond to a demand made pursuant to
5 subsection (d) in the same manner as provided in subsection
6 (e) .

7

8 (f) A partnership agreement or the limited partnership”** may impose
9 reasonable limitations on the use’”” of information obtained
10 under this Section. A partnership agreement may define

11 appropriate remedies for a breach of any use limitation, and
12 those remedies may include liquidated damages.’*® **’ In any
13 dispute concerning the reasonableness of a restriction under
14 this subsection, the limited partnership has the burden of
15 proving reasonableness.””’

16 (g) A limited partnership may charge a limited partner or person
17 dissociated as a limited partner who makes a demand under

18 this section reasonable costs of copving.

19(h) A limited partner or person dissociated as a limited partner may
20 exercise the rights stated in this section through an
21 attorney or other agent. In that event, any use limitations
22 under subsection (f) apply both to the limited partner or
23 person and to the attorney or other agent. The rights stated
24 in this section extend to the legal representative of a
25 deceased limited partner and to the legal representative of
26 a person under legal disability who is limited partner or
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11

12

13

14

15

16

17

18

19

20

21

22

29

person dissociated as a limited partner.’ The rights

stated in this section do not apply to a transferee, except

that subsection (d) creates rights for a person dissociated

. ' 230
as a limited partner.

ARTICLE 4

GENERAL PARTNERS

SECTION 401. ADMISSION OF ADDITIONAL GENERAL

PARTNERS . '

e W il W ] el | . Nl -l . e ul - ul . 1
ALLESLD LI LI1IMINYy Ol 4d 11ILILEUd PAdrLLIICLSIIIP S

OTrIginat CTertificate of timited partrership, addritionat

gererat pPartlers may Pe aamitted as provided I WIrTtIimg I11

the partnership agreement or, 1L the partrerstiip agreemerrt

does ot provide 1T Writilng for the gdmissSIon Of additionat

gererat pPartlers, Wit thie WrTtterm Corrsent of att partrners.

A person becomes a general partner as provided

in the partnership agreement, with the consent of all the

partners, under Section 801 (4) (ii) following the

dissociation of a limited partnership's last general

partner, as the result of a merger under [Article] 11, or as

the result of a conversion under [Article] TBD.””

{Sections 401A through 401F have been relocated to Article 6

and renumbered}
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el 33

dpPProveEd Dy the Specific WITtCEl CTOISent Of atfl pPartrers at

thetIme, g pPersor Teases U DE a Yelerdl partrer of g

ITTmitedpartrership Uupon the NMappening of any of tie

Nl i | . -
LOLTITOWIIIg ©VEIILS T

(H—thegermeratr parter withdraws from tire

TTmited partrerstip as provided I Sectiomr 60275

(2 the gerneratr partrer Tegses to De a MeEmpeEr Ot

the—tImited partmership as provided T Sectior 7027

(3—the generatr partrner s removed as d generat

pPartIer IIT aCCoOrdarnce Wit thie partrersiip agreemert;

(4 urrtess otherwise provided I Writimmg T the

partrerstip agreement, the generar partiers (1) TMakeEsS a1l

. - el ] ] W e el L. L .\ el |
dSSLIJYUIIIEIIL Lo LIIE DEIICSL Il Ol CLIECULLOLS, (L 1L) L ITITES d

orunrtary petIitIon I bankruptcy, (Il IS adjudicated g

bamkrupt—or Imsotvernt; (Iv) fIies g pPetIitIon Or aIIsSwer

SEEKINTg for HNImsetrf [Or Nerserf any Ireorganizatior,

dr TageEmeITt, COMPOS T CIoT, EadjuUstment, TTquidatIorT,

dISSOIUtIon Or SimMitar rerief urder any statute, taw, Or

TEgUIa IO, (V) fItes gl aIIswer Or Other preading admitting
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or fairing to contest the materiatr atiegatIions of a petIitIon

fted—against I tor frert I any Proceeding oOf thTs Iature;

Or (VI) SEEKS, COIISEIICS LU, Or dCUUIESTES 11T the dappPoOITtierrt

of o trustee, receiver, Or tigquidator of the generat parther

el

O Of atfl Or dary Supstantiatr part of IS tor er]

pProperties;

(5 Turtess otherwise provided I Writinmg TIr the

ks I W W | ul el ] - o
12U] Jddys dlicl LI COIIEIICEINESIIL OL

—

partrerstip agreemerrt;

gy PIrOCEEdINg agalilnst Cile generat pPartier SEeking

TEOTgaIIIZza t IO, ar ralgement, COmpoSTtIon, Teadjus tImerrt;

ITTguidatIon, 9ISSOTutIion Or SiMiidar TEellief urder arny

Statute, Taw, Or Ireguiatiol, tHe Proceeding nas IOt DEen

a

dIsmIssed, or It withim 90 days after the appoirrtment

withouot hTs {or erf COIISEent Or aCuUIesSCelce Of a tIrustes,

TECEIVET, Or 1iguidator of the general partier Or Of aff oOr

el

any substarntial partof hIIs [or ner; properties, tie

dPPOUINTterrt TS ot vacated or stayedor withim 901 days

gfter the expiration of any Such Sstay, the appolintmerrt TS

—
g
-

T the Tase of a general partrer wiio s d

TTaturat persor;

H
=
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d
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11

12
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14

15

16

17

18

19

20
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22

23

24

el

(T thre entry of amr order by a courtof

CompEterrt JurIsgIctIon adjudIicatIinTg TIm [Or e IIICOmMPE CeITt

tomanmage TTis tor ert pPersonr Or IS 1[Or hert estates

7T the case of a generatr partner wiio TS

actITTg as g generdtr partrer Py virtue of being a trustee of

g trust, the terminatiomnmr of the trust tbut ot merety the

Ssubstituttomr of—a mew trustee);

(8T the ctase of a gerneral partrner that s &

Separate partrnership, the dIssSotutIon arnd COMMMEICEmETt Ot

Winmdinmg up of the sSeparate partnerstips

W
-t

T the Tase of a general partrner that s 4

COTPOIratIon, the fIiting of a Tertificate of 9ISSOTutIon, Or

Tts eguivaternt, for the CTorporation Or the Ievocation of Tts

Chrarter;—or

(T the case of amr estate, the dIstribution

by —thefiduciary of the estatets ertire Trnterest T the

partrerstip-
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1 SECTION 403. GENERAL POWERSAND LIABILITIES

2 MANAGEMENT RIGHTS OF GENERAL PARTNERS."

3

4 (g ExXcept—as provided I this t(ACtT or IIr the

5 partrerstip agreemennt, a generatl partner of o fimited

6 partrerstip as the rIghnts anmd pPowers daird IS Ssubject to the

7 TESTIICTEIONS Of a Parther 1T & partrnerstip withouot Timited

8 partrerss

9

10 by Except—as provided I this tACtl, a gernerat
11 partrerof g rImited partrersnip nas the ITiapbitities Of &

12 partrer ITIT g pPartnersiip without Timited partiers to PeErsSoITs
13 other tihamr the partmership and the other parters. EXCeEpt
14 IS provided I this (ACCT Or 11T the partrerstip agreement, o
15 gererat partiier Oof g fTimited pPartnersiip as the ITIabIiiTities
16 of g partrner IIT g pPartershiip without Timited partiers to

17 threpartmership amdto the other partrners-

18) Fach general partner has equal rights in the management and conduct
19 of the limited partnership's business. Except for matters
20 listed in Section 302 (a) (rights of limited partners), any
21 matter relating to the business of the limited partnership
22 may be exclusively decided by the general partner, or, if
23 there is more than one general partner, by a majority of the
24 general partners.?”
(PP Action requiring the consent or vote of general partners under this
26 [Act]®’® may be taken without a meeting.””’
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() A general partner may appoint a proxy to vote or otherwise act for

2 the general partner by signing an appointment instrument,
3 either personally or by the general partner's attorney-in-
4 fact.?”*

5

o (d) A limited partnership shall reimburse a

7 general partner for payments made and indemnify a general
8 partner for liabilities incurred by the general partner in
9 the ordinary course of the business of the partnership or
10 for the preservation of its business or property.””
11 (e) A limited partnership shall reimburse a general partner for an
12 advance to the limited partnership bevond the amount of
13 capital the general partner agreed to contribute.?*’

(f14 A payment or advance.made by a general partner which gives rise to a

15 limited partnership obligation under subsection (d) or (e)
16 constitutes a loan to the limited partnership which accrues
17 interest from the date of the payment or advance.”"!

18 (g) A general partner is not entitled to remuneration for services
19 performed for the partnership.”*

20 e e e e e e e e e e s
21 SECTION 403A. GENERAL PARTNER AGENT OF LIMITED
22 PARTNERSHIP. "

23 (a) Subject to.Section 208 (effect of information contained in
24 certificate of limited partnership):
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(11

10
11
12
13
14
15
16
17

18
19

20
21
22
23
24

25

Each general partner is an agent of the limited partnership for the

purpose of its business. An act of a general partner,

including the execution of an instrument in the partnership

name, for apparently carrving on in the ordinary course the

limited partnership business or business of the kind carried

on by the limited partnership binds the limited partnership,

unless the general partner had no authority to act for the

limited partnership in the particular matter and the person

with whom the general partner was dealing knew or had

received a notification that the general partner lacked

authority.

(2) An act of a general partner which is not

apparently for carrving on in the ordinary course the

limited partnership's business or business of the kind

carried on by the limited partnership binds the limited

partnership only if the act was authorized by the other

5

24
partners.

SECTION 403B. LIMITED PARTNERSHIP LIABLE FOR

GENERAL PARTNER'S ACTIONABLE CONDUCT.*"’

limited partnership is liable for loss or injury caused to a

person, or for a penalty incurred, as a result of a wrongful

act or omission, or other actionable conduct, of a general

partner acting in the ordinary course of business of the
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248

1 limited partnership or with authority of the limited

2 partnership.

3 (b) If, in the course of the limited partnership's business or while
4 acting with authority®’ of the limited partnership, a

5 general partner receives or causes the limited partnership

o to receive money or property of a person not a partner, and
7 the money or property is misapplied by a general partner,

8 the limited partnership is liable for the loss.””

9 SECTION 403C. GENERAL PARTNER'S LIABILITY.

10 (a) Except as otherwise provided in subsections (b) and (c),””” all
11 general partners are liable jointly and severally for all

12 obligations of the limited partnership unless otherwise

13 agreed by the claimant or provided by law.

14 (b) A person admitted as a general partner into an existing limited
15 partnership is not personally liable for any limited

16 partnership obligation incurred before the person's

17 admission as a partner.

18c) An obligation of a limited partnership incurred while the limited
19 partnership is a limited liability limited partnership,
20 whether arising in contract, tort, or otherwise, is solely
21 the obligation of the limited partnership. A general
22 partner is not personally liable, directly or indirectly, by
23 way of contribution or otherwise, for such an obligation
24 solely by reason of being or acting as a general partner.””
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11

12

13

14

15

16

17

18

19

20

21

22

23

24

This subsection applies despite anvthing inconsistent in the

partnership agreement that existed immediately before the

vote required to become a limited liability limited

partnership under Sections 302 (b).

SECTION 403C-2. ACTIONS BY AND AGAINST PARTNERSHIP AND PARTNERS.’"*

A limited partnership may’’ sue and be sued in the name of the

limited partnership.

A partner is not a proper party to a proceeding by or against a

limited partnership except when:

(1) the object of the proceeding is to

determine or enforce a partner's right against or liability

to the limited partnership;

(2) the proceeding includes a claim that the

partner is personally liable under Section 403C or 403C-3 or

on some basis not dependent on the partner's status as

partner; or

56

(3) the partner is a limited partner”® and is
bringing a derivative action pursuant to Article 10.
(c) Subject to subsection (b), an action may be

brought against the limited partnership and, to the extent
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1

2

not inconsistent with Section 403C, any or all of the

general partners in the same action or in separate actions.

(d)3 A judgment against a.limited partnership is not by itself a judgment

4

5

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

against a general partner. A judgment against a limited

partnership may not be satisfied from a general partner’s

assets unless there is also a judgment against the general

partner.

A judgment creditor of a general partner may not levy execution

against the assets of the general partner to satisfyv a

judgment based on a claim against the limited partnership

unless the partner is personally liable for the claim under

Section 403C and:

(1) a judgment based on the same claim has been

obtained against the limited partnership and a writ of

execution on the judgment has been returned unsatisfied in

whole or in part;

(2) the limited partnership is a debtor in

bankruptcy;

(3) the general partner has agreed that the

creditor need not exhaust limited partnership assets;

(4) a court grants permission to the judgment

creditor to levy execution against the assets of a general
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11

12

13

14

15

16

18

19

20

21

22

23

24

25

partner based on a finding that limited partnership assets

subject to execution are clearly insufficient to satisfy the

judgment, that exhaustion of limited partnership assets is

excessively burdensome, or that the grant of permission is

an appropriate exercise of the court’s equitable powers; or

(5) liability is imposed on the general partner

by law or contract independent of the existence of the

limited partnership.

(f) This section applies to any limited

partnership liability or obligation resulting from a

representation by a general partner or purported general

partner under Section 403C-3.

**’SECTION 403C-3. LIABILITY OF PURPORTED

PARTNER.

If a person, by words or conduct, purports to be a general partner,

or consents to being represented by another as a general

partner, in an actual or purported limited partnership,””’

the purported partner is liable to a person to whom the

representation is made, if that person, relying on the

representation, enters into a transaction with the actual or

purported limited partnership. If the representation,

either by the purported general partner or by a person with

the purported general partner’s consent, is made in a public
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26

(b)

manner, the purported general partner is liable to a person

who relies upon the purported®’ limited partnership even if

the purported partner is not aware of being held out as a

general partner to the claimant. If limited partnership

liability results, the purported partner is liable with

respect to that liability as if the purported general

partner were a general partner. If no limited partnership

liability results, the purported general partner is liable

with respect to that liability jointly and severally with

any other person consenting to the representation.

If a person is thus represented to be a general partner in an

0 61

or purported limited partnership,’

existing®® the purported

general partner is an agent of persons consenting to the

representation to bind them to the same extent and in the

same manner as if the purported partner were a general

partner, with respect to persons who enter into transactions

in reliance upon the representation.’®” If all of the

general partners of the existing limited partnership consent

to the representation, a limited partnership act or

obligation results. If fewer than all of the general

partners of the existing partnership consent to the

representation, the person acting and the general partners

consenting to the representation are jointly and severally

liable.*"’

person is not liable as a general partner merely because the

certificate of limited partnership names that person as a
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1

264
general partner.

(d) 2 Except as otherwise provided in subsections (a) and (b), persons who

3

4

10

11

1B)

13

14

15

16

17

18

19

20

21

22

23

24

5

are not general partners of a limited partnership’®® are not

liable as general partners to other persons.

SECTION 403D. GENERAL STANDARDS OF GENERAL

PARTNER'S CONDUCT.**°

(a) The only fiduciary duties a general partner

owes to the limited partnership and the other partners®®’ are

the duty of loyalty and the duty of care stated in

subsections (b) and (c).

A general partner's duty of loyalty to the limited partnership and

the other partners is limited to the following:

(1) to account to the limited partnership and

hold as trustee for it any property, profit, or benefit

derived by the general partner in the conduct and winding up

of the limited partnership business or derived from a use by

the general partner of limited partnership property,

including the appropriation of a limited partnership

opportunity;

(2) to refrain from dealing with the limited

partnership in the conduct or winding up of the limited
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1 partnership business as or on behalf of a party having an

2 interest adverse to the limited partnership; and

3

4 (3) to refrain from competing with the limited
5 partnership in the conduct of the limited partnership

o business before the dissolution of the limited partnership.

(cY A general partner's.duty of care to the limited partnership and the

8 other partners in the conduct and winding up of the limited
9 partnership business is limited to refraining from engaging
10 in grossly negligent or reckless conduct, intentional

11 misconduct, or a knowing violation of law.

(Y A general partner shall discharge the duties to the partnership and

13 the other partners under this [Act] or under the partnership
14 agreement and exercise any rights consistently with the

15 obligation of good faith and fair dealing.

16) A general partner does not violate a duty or obligation under this
17 [Act] or under the partnership agreement merely because the

18 general partner's conduct furthers the general partner's own
19 interest.

20 (f) A general partner is relieved of liability imposed by law for
21 violation of the standards prescribed by subsections (b)

22 through (e) to the extent of the managerial authority

23 delegated to the limited partners by the partnership

24 agreement.’®’

25 269
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1

2

SECTION 403E. GENERAL PARTNER'S AND FORMER

GENERAL PARTNER'S RIGHT TO INFORMATION.®"’

(a) 3 A general partner may inspect and copy during regular business hours

4

5

9
10

“P{b) FEach

in the office designated office pursuant to Section

104 (a) (1) the required records described 105(TBD).°"" A

general partner may inspect and copy during regular business

hours at a reasonable location specified by the limited

partnership any other records maintained by the limited

partnership regarding the limited partnership's business,

. ' . . . 272
affairs, and financial condition.

general partner and the limited partnership shall furnish to

12 a general partner:

13

14 (1) without demand, any information concerning
15 the limited partnership's business and affairs reasonably

16 required for the proper exercise of the general partner's

17 rights and duties under the partnership agreement or this

18 [Act];”"" and

19

20 (2) on demand, any other information concerning
21 the limited partnership's business and affairs, except to

22 the extent the demand or the information demanded is

23 unreasonable or otherwise improper under the

24 circumstances.’”

28°(c)  On ten days written demand to the limited partnership, a person
26 dissociated as a general partner may have access to the

78



277
)

1 records described in subsection (a to the extent that:

3 (1) the record pertains to the period during

4 which the person was a general partner;

o (2) the person seeks the information in good

7 faith; and

9 (3) the person meets the requirements stated in

10 Section 305 (b).

11d) The limited partnership shall respond to a demand made pursuant to

12 subsection (c¢) in the same manner as provided in Section

13 305 (c) .

14 (e) A partnership agreement or the limited partnership”’® may impose
15 reasonable limitations on the use’’”’ of information obtained
16 under this Section. A partnership agreement may define

17 appropriate remedies for a breach of any use limitation, and
18 those remedies may include liquidated damages.”’’® In any

19 dispute concerning the reasonableness of a restriction under
20 this subsection, the limited partnership has the burden of
21 proving reasonableness.’”

22) A limited partnership may charge a person dissociated as a general
23 partner who makes a demand under this section reasonable

24 costs of copying.®*

25(g) A general partner or person dissociated as a general partner may

26 exercise the rights stated in this section through an
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22
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24

attorney or other agent. In that event, any use limitations

under subsection (e) apply to the attorney or other agent as

well as to the general partner or person dissociated as a

general partner. The rights stated in this section extend

to the legal representative of a person who has dissociated

83

as a general partner due to death or legal disability.’?’ The

rights stated in this section do not apply to a transferee,

except that subsection (c) creates rights for a dissociated

284
general partner.

SECTION 404. CONTRIBUTIONS BY GENERAL PARTNER

DUAL CAPACITY. A gernerar partrner of g rimited partiersioip

Mgy MaKe CONCIrIPoUtIons to the partnershiip ard Share LT tire

profits amd Tosses Uf, ard I dristriputions from, tire

TImited partrerstip as a geleratl partner. A generatr pPartier

IrsTU mMay Make CONCIIPDUtIons o ard share 1T Profits, 1TUSSES,

amd dIstributIons as g rTimited partier. A PErsoOl Wio IS

o

ot generatr partrer arrd a ITImited partrner as the rIghts

amdpoOwWeTrsS, aTd IS SubJect to the restrictions arrd

TTabTtIties, Of a Yenerar partrer anrd, ©XCeEpt as provided In

the partnership agreemernt, aifso nas the PoOwers, Jaiid IS

sub Tectto the restrictions, of a fimited partner to the

extentof TS 1or ert partIicipatIon I the partrersiip a5 d

TTmited partrer- A person may be both a general partner

and a limited partner. A person who is both a general and

80



10

11

12

13

14

15

16

17

18

19

20

21

22

23

limited partner has the rights and powers provided by this

[Act] and the partnership agreement for each of those

capacities. When that person acts as a general partner,

that act is subject to the obligations and restrictions

provided by this [Act] and the partnership agreement for

general partners. When that person acts as a limited

partner, that act is subject to the obligations and

restrictions provided by this [Act] and the partnership

agreement for limited partners.

SECTION405—VOTING—The partnership—agreement

mMay grarrt to ait Or CeErtalill ITdentified generat partners the

TIght—to vote (o a per capita Or aIy Other oasis)y

Separately Or Wit gff Or dally CTlass Uf the fimited partrners,

b
Ol olly o c

ARTICLE 5

FINANCE

SECTION 501. FORM OF CONTRIBUTION.

Thecomtributionr of-a parter may e 11T CaSH, Property, Or SEIrVICES

TEMTdered, Or g PIroOmMISSOry ITOtE Or OCher obtrigatiornr to

ConTtrIibute Tasit Or pProperty Or LU perform services. A

contribution of a member of a limited liability company may

consist of tangible or intangible property or other benefit
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10

11

12

13

14

15

16

17

18

to the company, including money, promissory notes, services

performed, or other agreements to contribute cash or

property, or contracts for services to be performed.286

SECTION 502. LIABILITY FOR CONTRIBUTION.

(a) A promise Py g tImited partmer —to

conmtribute to the Timited partrership TS ot ernforceaote

UITtess Set out 1T & WITtIng SIgned by thre timited

287

partner-

288 = . : L - :
(b) Except—eas provided T the —partrnershIp

T

JUTEEMENT, & Partler IS opbtigated to the tIimited partnersiip

toperform any enforceapte PromisSe O CONCIrIipbute TSI OT

Toperty or to perform Services, evelrr If e [or she TS
14

Urrap e to perform pecause Of geatl, disablitrity, Or arny OCiher

Teasomr. A partner's obligation to contribute money,

property, or other benefit to, or to perform services for,

limited liability company is not excused by the member's

death, disability, or other inability to perform personally.

If a partner does not make the a required contribution of property

or services, tre—ftor—shel the partner is obligated at the

option of the limited partnership to contribute Tash money

equal to that portion of the value, as stated in the

partrersthip required records required to be kept pursuart to
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Sectiomr 165, of the stated contribution which has not been

290
made.

w
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26

Urmiess otherwise provided TIT the partrnership agreement, tire The

obligation of a partner to make a contribution or return
money or other property paid or distributed in violation of
this [Act] may be compromised only by consent of all

291 op .. : - : L
partners. Notwrithstamding the compromrse, a credrtor of 4«

TTmitedpartrership who extends creditor otherwise acts

T retiance O that obtigation after the partner SIgrs d

WITCInmg which refiects the obrtgationr anmd pefore tire

AMETTAMETE O CallCeEL Tat IO thereof to refrect the compromIse

may enforce the originatr obtigationr A creditor of a limited

partnership who extends credit or otherwise acts in reliance

on an obligation described in subsection (a), and without

notice of any compromise under this subsection, may enforce

the original obligation. .

SECTION 503. SHARING ALLOCATION OF PROFITS AND

LOSSES. The profits and losses of a limited partnership

293____, . _
shall be allocated among the partners I amorTg CIasses Ot

partrers, 1T the manmner provided T Wr I tIilg LIT Cire

partrerstip agreement. 11 e partrersiip agreemerrt does

MOt SO pProvide IIT WITtIng, Profits amd ITOSSES Shatt e

atleeated™™ on the basis of the value,’” as stated in the

partrershtip required records required to be kept pursuart to

Sectiomr 65, of the contributions made by each partner to

83



10

11

12

13

14

15

16

17

18

19

20

21

22

23

the extent they those contributions have been received by

the limited partnership and have not been returned. A

partner receives a return of contribution to the extent

that a distribution to the partner reduces the partner's

share of the fair value of the net assets of the limited

partnership below the value, as set forth in the required

records required , of the partner's contribution which has

not been distributed to the partner.?’®

SECTION 504. SHARING OF DISTRIBUTIONS.

DIstributronrs of castror other assets of—a tImtted

partrnerstip shatit be atrfocated among the partiers arrd amorTg

CTlrasses Of partrners I the marer provided I W itinmg TIT the

partrerstiip agreement. 11 Che partrersiip agreemerrt does

MOt SO pProvide 1T WITting, OIistriputions Sshatl pe made Ol

thebasTs of the vatue, as stated T the partrnerstip

4

TECOTds regquired to be Kept pursuant to Sectiomr 105, ofthe

COMCTI IOoUtTIONS made Py €4aCil Parter o Che exXternt they fave

beem recelved by the partrership and fave ot DeEen

returaed-"  Except as provided in Section 804 (b) for winding

up distributions, any distributions made shall be in

proportion to the partners' allocation of profit and losses

in effect at the time the limited partnership declares the

distribution.?®’®
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ARTICLE 6

DISTRIBUTIONS AND WITHDRAWAL

SECTION 601. INTERIM DISTRIBUTIONS. FExtept—=s

provided I this Articte, d pPartrner IS entitied to receive

dIstributions from a timited pPartnersiip pefore nis 1or Ter]

withdrawar from the ITimited partrnerstip and before the

dISSOTUtIon amd winmding up thereof to the externt anmd at the

timesor uporr the happernring of the evernrts specified IIT tie

partnershipagreement’ A partner has no right to any

distribution before the dissolution and winding up of the

limited partnership, unless the limited partnership decides

. . ' . . 300
to make an interim distribution.

SECTION 602. WITHDRAWAL DISSOCIATION OF AS A

GENERAL PARTNER.’’' —&A gemerat partmer may wt

ul ul Nl
[T dw L LOIl d

T

TTmited partrership at any time by giving wWITttermr rnmotice to

L .

the—other partrmers, but T the withdrawal viotates the

h

partrerstip agreement, the Timited partnerstiip may TEeCOVET

fromthe withdrawing generar partier damages Lo Dreacir ot

the partnership agreement anmd of fsetthe damages agairst the

4

amourrtotherwise distributabte to I for er— A person

is dissociated from a limited partnership as a general

partner upon the occurrence of any of the following

302
events:
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(1)1 the limited partnership's having notice of the person's express will

2 to withdraw as a general partner or on a later date

3 specified by the person;’”

4 (2) an event agreed to in the partnership agreement as causing the
5 person's dissociation as a general partner;

o (3) the person's expulsion as a general partner pursuant to the
7 partnership agreement;

(48 the person's expulsion as a general partner by the unanimous vote of

304

9 the other partners if:
10
11 (1) it is unlawful to carry on the limited
12 partnership business with that person as a general partner;
13
14 (1ii) there has been a transfer of all or
15 substantially all of the person's transferable interest in
16 the limited partnership, other than a transfer for security
17 purposes, or a court order charging the person's interest,
18 which has not been foreclosed;
19
20 (1ii) the person is a corporation and, within 90
21 days after the limited partnership notifies the person that
22 it will be expelled as a general partner because it has
23 filed a certificate of dissolution or the equivalent, its
24 charter has been revoked, or its right to conduct business
25 has been suspended by the jurisdiction of its incorporation,
26 there is no revocation of the certificate of dissolution or
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no reinstatement of its charter or its right to conduct

' 305
business; or

(iv) the person is a limited liability company

or partnership that has been dissolved and whose business is

being wound up;

306

on application by the limited partnership, the person's expulsion

as a general partner by judicial determination because:

(1) the person engaged in wrongful conduct that

adversely and materially affected the partnership business;

(1i) the person willfully or persistently

committed a material breach of the partnership agreement or

of a duty owed to the partnership or the other partners

under Section 403D; or

(1ii) the person engaged in conduct relating to

the limited partnership business which makes it not

reasonably practicable to carry on the business with the

307
person as a general partner;

(6) the person's:

(1) becoming a debtor in bankruptcy;

87



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

(1i) executing an assignment for the benefit of

creditors;

(1ii) seeking, consenting to, or acguiescing in

the appointment of a trustee, receiver, or liquidator of

that partner or of all or substantially all of that general

partner's property; or

(iv) failing, within 90 days after the

appointment, to have vacated or stayed the appointment of a

trustee, receiver, or ligquidator of the general partner or

of all or substantially all of the person's property

obtained without the person's consent or acgquiescence, or

failing within 90 days after the expiration of a stavy to

have the appointment vacated;

(7) in the case of a person who is an individual:

(1) the person's death;

(1ii) the appointment of a guardian or general

308
conservator for the person; or
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(1ii) a judicial determination that the person

has otherwise become incapable of performing the person's

duties as a general partner under the partnership agreement;

4(8) in the case of a person that is a trust or is acting as a general

11
12
13
14
15
16
17
(118
19
20
21
22
23

24

25

partner by virtue of being a trustee of a trust,

distribution of the trust's entire transferable interest in

the limited partnership, but not merely by reason of the

. ' 309
substitution of a successor trustee;

in the case of a person that is an estate or is acting as a general

partner by virtue of being a personal representative of an

estate, distribution of the estate's entire transferable

interest in the limited partnership, but not merely by

reason of the substitution of a successor personal

representative;

(10) termination of a general partner who is not an individual,

partnership, limited liability company, corporation, trust,

or estate;

the limited partnership participates in a merger under [Article] 11

and:

. ' . . . . 310
(1) is not the surviving organization; or

(1i) is the surviving organization but as a

result of the merger the person ceases to be a

311
general partner.

SECTION 602A. PERSON'S POWER TO DISSOCIATE AS A
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1 GENERAL PARTNER; WRONGFUL DISSOCIATION’'’

2(a) A person has the.power to dissociate as a general partner at any
3 time, rightfully or wrongfully, by express will pursuant to
4 Section 602 (1) .
%b) A person's dissociation as a general partner is wrongful only if:
6
7 (1) it is in breach of an express provision of
8 the partnership agreement;’’ or
9
10 (2) it occurs before the termination of the
11 limited partnership,’’ and:
12
13
14 (i) the person withdraws’'’ as a general partner
15 by express will;>'®
16
17
18 (1i) the person is expelled as a general partner
19 by judicial determination under Section 602 (5);
20
21
22 (1ii) the person is dissociated as a general
23 partner by becoming a debtor in bankruptcy;’  or
24

(12> in the case of a person who is not an individual, trust other than a

26 business trust, or estate, the person is is expelled or
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1 otherwise dissociated as a general partner because it
2 willfully dissolved or terminated.
>'*(38) A person who wrongfully dissociates as a general partner is liable
4 to the limited partnership and, subject to Section 1005, to
5 the other partners for damages caused by the dissociation.’”’
o The liability is in addition to any other obligation of the
7 general partner to the limited partnership or to the other
8 partners.
9
10 SECTION 602B. EFFECTS OF DISSOCATION AS A
11 GENERAL PARTNER’”’
12 Upon. a person's dissociation as a general partner:’”’
13
14 (1) the person's right to participate as a
15 general partner in the management and conduct of the
16 partnership business terminates;’*
17
18 (2) the person's duty of lovalty as a general
19 partner under Section 403D(b) (3) terminates;
20
21 (3) the person's duty of lovalty as a general
22 partner under Section 403D(b) (1) and (2) and duty of care
23 under Section 403D (c) continue only with regard to matters
24 arising and events occurring before the person's
25 dissociation as a general partner;’*’
26
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(4) subject to Article 11,°*" any transferable

interest owned by the person immediately before dissociation

in the person's capacity as a general partner is owned by

325
the person as a mere transferee; and

(5) the dissociation does not of itself

discharge the person from any obligation to the limited

partnership or the other partners which pertains to the time

during which the person was a general partner.326

327

SECTION 602C. DISSOCIATED GENERAL PARTNER'S

POWER TO BIND AND LIABILITY TO PARTNERSHIP.’*’

(a) After a person is dissociated as a general

partner, the limited partnership is bound by an act of the

person only if:

(1) the act would have bound the limited

partnership under Section 403A before the dissociation; and

(2) at the time the other party enters into the
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(11)

transaction:

(1) less than two vears has passed since the dissociation;

fewer than 90 days have passed since the certificate of limited

partnership was amended to state that person is dissociated

329
as a general partner; and

(1ii) the other.party does not have notice of the dissociation,

reasonably believes that the person is still a general

partner, and is not deemed to have had knowledge under

Section 208 (c)of any relevant limitation.’

(b) A person who is dissociated as a general

30

(1v)

partner is liable to the limited partnership for any damage

caused to the limited partnership arising from an obligation

incurred by the limited partnership under subsection

(a) .

. (c) This section is subject to Section 803A.

331

332

SECTION 602D. DISSOCIATED GENERAL PARTNER'S

LIABILITY TO OTHER PERSONS.’’’
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(B)

9
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26

(a) A person's dissociation as a general

partner does not of itself discharge the person's liability

as a general partner for a limited partnership obligation

incurred before dissociation. The person is not liable for

a limited partnership obligation incurred after

dissociation, except as otherwise provided in subsection

(b) .

A person who has dissociated as a general partner without resulting

in a dissolution and winding up of the limited partnership

34

. 3 . . .
business is liable as a general partner on a transaction

entered into after the dissociation by the limited

partnership, or a surviving partnership under [Article] 11,

only if:

(1) a general partner would be liable on the
transaction’’ ; and

(2) at the time the other party enters into the
transaction:

(1) less than two vears has passed since the dissociation;

fewer than 90 days have passed since the certificate of limited

partnership was amended to state that person is dissociated

36

3
as a general partner; and
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(iii)

the other party does not have notice of the dissociation and

reasonably believes that the person is still a general

7

33
partner.

(c) By agreement with the limited partnership

38

creditor and the limited partnership,’’’ a person dissociated

as a general partner may be released from liability for a

limited partnership obligation.

(d) A person dissociated as a general partner

is released from liability for a limited partnership

obligation if a limited partnership creditor, with notice of

the person's dissociation as a general partner’”’ but without

the person's consent, agrees to a material alteration in the

nature or time of payment of a limited partnership

obligation.

SECTION 603. WITHDRAWAL DISSOCIATION OF AS A

LIMITED PARTNER. "’

A limited partner has no right to dissociate before the termination

of the limited partnership. may withdraw from a tImited

partrerstip at thre tIme or upoIr the Happerning of eVeITtsS

SpecIfied IIT WITtInmg 11T the partrershiip agreement. 1L the

JUTEEMENTt dUES IO SPEeECILy ITIT WITtImg e tIme Or the EVEITrS

UpOIT the Mappeing Of WIIICTI a Timited partrer may withdraw
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Or g definrite time for the dIssorution amd windinmg up of tie

TTmited partrmership, & ITIMIited partrer may Withdraw UpoIl TToC

Tess tharm sIx morrths ™ prior wrTittermr nmotice to eacir generat

1 -1

partrer at tiIs tor frert address o the books of the Timited

partrerstip at Tts office I this State:

A person is dissociated from a limited partnership as a limited

partner upon the occurrence of any of the following

341
events:

the limited partnership's having notice of the person's express will

to withdraw as a limited partner or on a later date

specified by the person;

an event agreed to in the partnership agreement as causing the

person's dissociation as a limited partner;

the person's expulsion as a limited partner pursuant to the

partnership agreement;

the person's expulsion as a limited partner by the unanimous vote of

the other partners if:

(1) it is unlawful to carry on the limited

partnership business with that person as a limited partner;

(1ii) there has been a transfer of all of the

person's transferable interest in the limited partnership,

other than a transfer for security purposes, or a court

order charging the person's interest, which has not been

foreclosed;
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(1ii) the person is a corporation and, within 90

dayvs after the limited partnership notifies the person that

it will be expelled as a limited partner because it has

filed a certificate of dissolution or the equivalent, its

charter has been revoked, or its right to conduct business

has been suspended by the jurisdiction of its incorporation,

on application by the limited partnership,

there is no revocation of the certificate of dissolution or

no reinstatement of its charter or its right to conduct

' 342
business; or

(iv) the person is a limited liability company

or partnership that has been dissolved and whose business is

being wound up;

343 '
the person's expulsion

as a limited partner by judicial determination because:

(1) the person engaged in wrongful conduct that

adversely and materially affected the partnership business;

(1i) the person willfully or persistently

committed a material breach of the partnership agreement or

of the obligation of good faith and fair dealing under

Section 302A(c); or
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1 (1ii) the person engaged in conduct relating to

2 the limited partnership business which makes it not

3 reasonably practicable to carry on the business with the

4 person as limited partner;’*

5 345

(6) in the case of a person who is an individual, the person's death;**®

7(7) in the case of a person that is a trust or is acting as a limited

8 partner by virtue of being a trustee of a trust,

9 distribution of the trust's entire transferable interest in
10 the limited partnership, but not merely by reason of the
11 substitution of a successor trustee;

18) in the case of a person that is an estate or is acting as a limited

13 partner by virtue of being a personal representative of an
14 estate, distribution of the estate's entire transferable

15 interest in the limited partnership, but not merely by

16 reason of the substitution of a successor personal

17 representative;

18 (9) termination of a limited partner who is not an individual,
19 partnership, limited liability company, corporation, trust,
20 or estate;

>2111) the limited partnership participates in a merger under [Article]
22 11 and:

23

24 ... (1) is not the surviving organization; or
25 (1i) is the surviving organization but as a

26 result of the merger the person ceases to be a
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limited partner.

SECTION 603A. EFFECT OF DISSOCIATION AS A

LIMITED PARTNER.

Upon a person's dissociation as a limited

partner,

(1) the person has no further rights as a

limited partner;>*®

(2) the person's obligation of good faith and

fair dealing as a limited partner under Section 302A(c)

continues only as to matters arising and events occurring

' ' ' 349
before the dissociation;

(3) subiject to [Article] 11, any transferable

interest owned by the the person in the person's capacity as

a limited partner immediately before dissociation is owned

350
by the person as a mere transferee; and

(4) the dissociation does not of itself

discharge the person from any obligation to the limited

partnership or the other partners which pertains to the time

during which the person was a general partner.351
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SECTION 604. NO DISTRIBUTION HYPON WITHDRAWAL ON

ACCOUNT OF DISSOCIATION. FExrvept as provided IIr thTs

ArTtIcie, Uporr withdrawar any wWithdrawing partner s erntitied

toTecelve any dIsStrIibution to whiclh e tor sher s erntitied

Urder the partiersnip agreement arrd, 1L Tot Otherwise

provided I the agreement, e 1o Shnel IS entitied to

Tecelve, WICHIIT g Ireasolabte time after withdrawal, the fair

Te TImited partnersiip as

—

vatue of s for her—Imterest Tt

—

of thre date of withdrawatr based uporr nIs 1or ert rIgirt—to

Share I distributions from the fimited partrnerstaip. A

person has no right to receive any distribution on account

' ' ' 353
of dissociation.

SECTION 605. DISTRIBUTION IN KIND. ¥Except—=s

provided I writirng 1T thie partrnership agreemernt, a A

partner;Tregardiess of the Tnature of s tor trerd

conmtriputton, has no right to demand and receive any

distribution from a limited partnership in any form other

than cash. Exvept—as provided T writing IIT the partiersnip

ggreement, @ A partner may not be compelled to accept a
distribution of any asset in kind from a limited partnership

to the extent that the percentage of the asset distributed

to o ftor—therT the partner exceeds a percentage of that

asset which is equal to the percentage in which hte—ftor—shet

the partner shares in distributions from the limited

partnership.®*
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1 SECTION 606. RIGHT TO DISTRIBUTION.”® At the
2 time a partner becomes entitled to receive a distribution,
3 he—ftor——shet the partner has the status of, and is entitled
4 to all remedies available to, a creditor of the limited
5 partnership with respect to the distribution, except that
o the limited partnership's obligation to make a distribution
7 is subiject to offset for any amount owed to the limited
8 partnership by the partner or dissociated partner on whose
9 account the distribution is made.”*
10
11 SECTION 607. LIMITATIONS ON DISTRIBUTION. ' #
12 partrer may IOt TeCeEIVveE a UIisStripution from a fimited
13 partrnerstip to the extent that, after giving effect—to the
14 dIstribution, atf tiablirities of the rimited partrnerstip,
15 other thamr TiabTtIties tO Partilers Ol acCoullt Of CireTr
16 partrnerstip Irrterests, exXceed the fair vaiue of the
17 partrnerstrip assets-
18a) A limited partnership may not make a distribution in violation of
19 the partnership agreement.’”®
20 (b) A limited partnership may not make a distribution if after the
21 distribution:
22
23 (1) the limited partnership would not be able to
24 pay its debts as they become due in the ordinary course of
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1 business;””’ or

2

3 (2) the limited partnership's total assets would
4 be less than the sum of its total liabilities plus the

5 amount that would be needed, if the limited partnership were
o to be dissolved, wound up, and terminated at the time of the
7 distribution, to satisfy the preferential rights upon

8 dissolution, winding up, and termination of partners whose

9 preferential rights are superior to those receiving the

10 distribution.’*

I1t) A limited partnership may base a determination that a distribution
12 is not prohibited under subsection (b) on financial

13 statements prepared on the basis of accounting practices and
14 principles that are reasonable in the circumstances or on a
15 fair valuation or other method that is reasonable in the

16 circumstances.’™

17%°(d) Except as otherwise provided in subsection (f), the effect of a
18 distribution under subsection (b) is measured:

19
20 (1) in the case of distribution by purchase,
21 redemption, or other acqguisition of a transferable interest
22 in the limited partnership, as of the date money or other
23 property is transferred or debt incurred by the limited
24 partnership;’”’ and
25
26 (2) in all other cases,’® as of the date:
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1

(1) 2the distribution is authorized, if the payment occurs within 120 days

3 after that date; or
4
5 (1i) the payment.is made, if pavyment occurs after that 120 days.

(d)6 A limited partnership's indebtedness to a partner incurred by reason

7 of a distribution made in accordance with this section is at
8 parity with the limited partnership's indebtedness to its
9 general, unsecured creditors.’®

(@0 A limited partnership's indebtedness, including indebtedness issued

11 in connection with or as part of a distribution, is not

12 considered a liability for purposes of determinations under
13 subsection (b) if the terms of the indebtedness provide that
14 pavment of principal and interest are made only to the

15 extent that a distribution could then be made to partners

16 under this section.

17 (f) If indebtedness is issued as a distribution, each payment of
18 principal or interest on the indebtedness is treated as a

19 distribution, the effect of which is measured on the date

20 the payment is made.’®’

21

22 *°’SECTION 608. LIABILITY YPON RETURN OF

23 CONTRIBUTION FOR UNLAWFUL’®® DISTRIBUTIONS.

24

25 ta)y— ITf o partrner ttas recelved the returr of amry
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part—of s ftor trertcontributionr without viotatIomnr of tire

2 partrnerstip agreement or this (AT, & [Or Shel IS fiaote
- - | . . ul - ul . Wl . ul Wl
3 to—theTimited partmerstip for @ pertod of one year
- el el - - Wl - - ul - . | N ul -
4 threreafter—forthe amount—of the returnmed—cortribution, but
5 Oty to the extert mecessary to discharge the rfimited
6 partrnerstipts tIabitIities to Creditors wio extended credit
7 to—the tImited partnmership during the period the
8 CONMCTrIpution was netrd by the partnership-
L] AN e el ol - ul . ul - - el
10 {oy—Tf <= partrer has receivedthe returm of —any
- Wl ul . L ul ul - . | N . . | N el ]
11 partofhis ftor hert—comtributior T viotatiomr of the
- ul . - - . L - | ul L ul il . | . ul |
12 partrership agreemenrt or thts tACtH, & tor she TS riabre
- - | . . ul - ul . Wl . ul Wl .
13 to—thetTimited partmerstip for @ period of sSIix years
- el Wl - - Wl - - . | N el J
14 threreafter for the amournrt—of—the contributiomr wrongfutty
L AN ¥ - . - el ul . L ul il
17 {(C)— A partrmer receives a returm of IS tor her]
18 corTtributTor to the externrt—that—a distributTomr to I for
1 ul ul ul . L ul ul ul Wl - el . | el ] -
19 hert—reduces his {or hert——share of the fair vatue of the et
- Wl - | . . ul - ul . ul | - | -
20 agssets of the Iimited partmership betow the vatue, as set
21 fortirTmthe—partrmership records regquired to pbe kKept
- - o N s W Wl ul . - . | N ul . ul ul -
22 pursuant to Sectiomr 05, of his cortributiomr whtchr tas 1ot
1 1 - . | - ul - ul . L ul il
23 beemrdistributed—to i tor—trert—-
(224 A general partner who votes for or assents to a distribution made in
- - - 369 . -
25 violation of Section 607 is personally liable to the
26 limited partnership for the amount of the distribution which
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23(d)

24

exceeds the amount that could have been distributed without

the violation if it is established that in voting for or

assenting to the distribution the general partner failed to

comply with Section 607 (c) or Section 403D.°"°

A partner who knew.a distribution was made in violation of Section

607 is personally liable to the limited partnership, but

only to the extent that the distribution received by the

partner exceeded the amount that could have been properly

paid under Section 607.°""

72

A general partner’’” against whom an action is brought under

373
)

subsection (a may implead in the action all:

(1) other general partners and persons

dissociated as general partners who voted for or assented to

the distribution in violation of subsection (a) and may

compel contribution from them; and

) partners and dissociated partners who

received a distribution in violation of subsection (b) and

may compel contribution from the partner or dissociated

partner in the amount received in violation of subsection

{b] 375

A proceeding under this section is barred unless it is commenced

within two vyears after the distribution.’’®
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(a)

ARTICLE 7

ASSIGNMENT OF PARTNERSHIP TRANSFERABLE INTERESTS AND RIGHTS

OF TRANSFEREES AND CREDITORS’’’

SECTION 701. NATURE OF PARTNERSHIP PARTNER'S

TRANSFERABLE INTEREST. The only transferable interest of a

78

partner is the partner's allocation’® of the profits and

losses of the partnership and the partner's right to receive

79

: : : 3 .Y 4 1 . .
distributions. The ApartrmershIp interest 1s personal

property.

SECTION 702.°°%" ASSTIGNMENT OF PARTNERSHIP

INTEREST TRANSFER OF PARTNER'S TRANSFERABLE INTEREST.

Fxcept—as provided T the partrnership agreenernt, o

partrnerstip Irrterest IS aSSIgapie 11T WHOIEe Or IIT part. Al

ISSIYNMETt Of & partrnerstip IIrterest does ot dISsSoIve g

TTmited partrership or entitie the asSSIgnese O DECOmE Or  tO

EXETCISE dally IT1IgNtS Of & pPartrer. Al gSSIgImelrt erntities

the—assIgnee to receive, to the extert assigned, oty the

dIstributiomr to which the assIignor woutd e erntitied:

Fxcept—as provided I the partrnerstip agreemernt, a Partier

33

CTEISES LU De d Partler Upoll dSSIgnmernt of ait IS [or er]

partrnerstip Irrterest:

A transfer, in whole or in part, of a partner's transferable
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11

12

13

14

15

16 (b)

17

18

19

20

21

22

23

24

25

26

interest in the limited partnership:

(1) is permissible;

(2) does not by itself cause the partner's

dissociation or a dissolution and winding up of the limited

partnership business; and

(3) does not, as against the other partners or

the limited partnership, entitle the transferee, during the

continuance of the limited partnership, to participate in

the management or conduct of the limited partnership

business, to require access to information concerning

limited partnership transactions, or to inspect or copy the

limited partnership books or records.

A transferee of a partner's transferable interest in the limited

partnership has a right:

(1) to receive, in accordance with the transfer,

distributions to which the transferor would otherwise be

entitled, and if the interest held by the transferee is a

bare transferable interest, a written explanation of the

basis on which the limited partnership calculated any amount

381

distributed;

(2) to receive upon the dissolution and winding

107



1 up of the limited partnership business, in accordance with

2 the transfer, the net amount otherwise distributable to the
3 transferor; and

4

5 (3) to seek under Section 802 (b) a judicial

o determination that it is equitable to wind up the limited

7 partnership business.

8 (c) In a dissolution and winding up, a transferee is entitled to an
9 account of limited partnership transactions only from the

10 date of dissolution.’®

11(d) Upon_ transfer, the transferor retains the rights and duties of a
12 partner other than the interest in distributions

13 transferred, including the transferor's liability to the

14 limited partnership under Sections 207 and 502.°%

15

16 (e) A limited partnership need not give effect
17 to a transferee's rights under this section until it has

18 notice of the transfer.

19 (f) A transfer of a partner's transferable interest in the limited
20 partnership in violation of a restriction on transfer
21 contained in the partnership agreement is ineffective as to
22 a person having notice of the restriction at the time of
23 transfer.

24 (g) A transferee who becomes a partner is liable for the transferor's

25 obligations to make and return contributions as provided in

384

26 Articles 5 and 6. However, the transferee is not
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(8)

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

obligated for liabilities unknown to the transferee at the

' 385
time the transferee became a partner.

SECTION 703. RIGHTS OF CREDITOR OF PARTNER OR

TRANSFEREE . *°°

On application to a.court of competent jurisdiction by any judgment

87

creditor of a partner or transferee,”’ the court may charge

the partmership transferable interest of the partmer

judgment debtor with payment of the unsatisfied amount of

the judgment with interest. To the extent so charged, the

judgment creditor has only the rights of amassigrmee of—the

partrrerstiip trrterest a transferee. The court may appoint a

receiver of the share of the distributions due or to become

due to the judgment debtor in respect of the partnership and

make all other orders, directions, accounts, and ingquiries

the judgment debtor might have made or which the

circumstances of the case may require to give effect to the

. 388
charging order.

A charging order constitutes a lien on the judgment debtor's

390
(

transferable interest. The court may order a foreclosure of

the interest subiject to the charging order at any time. The

purchaser at the foreclosure sale has the rights of a

389
transferee.

At any time before foreclosure, an interest charged may be

redeemed:
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N

14

15

16

17

18

19

20

21

22

(1) by the judgment debtor;

(2) with property other than limited partnership

property, by one or more of the other partners; or

(3) with limited partnership property, by the

limited partnership with the consent of all partners whose

. 391
interests are not so charged.

[Act] does not deprive any partner or transferee of the benefit

of any exemption laws applicable to hIs—for hertr—partrmership

the partner's or transferee's transferable interest.

This section provides the exclusive remedy by which a judgment

creditor of a partner or transferee may satisfyv a judgment

out of the judgment debtor's transferable interest.’”

LIMITED PARTNER.

(g AT aSSIgNEee Uf a Partlersiip IITterest;

ITTICI Ui aIl aSSIgIEe Of a Jenerdr partler, may DeCome d

TTmited partrer T anmd to the externrt—that— (I the assTgnor
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SECTION 705. POWER OF ESTATE OF DECEASED OR

INCOMPETENT PARTNER.’’’

398

a partner who is an individual dies,  "the deceased partner's

executor, administrator, or other legal representative may

exercise the rights of a transferee as provided in Section

111



2 (b) If a partner who is an individual is adjudged by or a court of
3 competent jurisdiction sdjudges him tor trer to be
4 incompetent to manage htis—tor herr the partner's person or
5 hIs—ftor—trert property,
6 e e e e e e e e e e e e e e e e e e e e e e
7 (1) if the individual is a limited partner, the
8 partner's Executor,; administrator, guardian, conservator, or
9 other legal representative may exercise all the individual's
10 TTmitedparter*s rights as a limited partner for the
11 purpose of settiing his tor trertestate or—administering—trs
12 tTor—treri— the individual's property,—Inmctrudinmg arry POWET
13 the partmer had—to give am aSsSIgnee the Iyt to Decone o
14 limited partners ‘and
15 e e e e e e e e e e e e e e e e e e e e e e
16 (2) if before the adjudication the individual
17 was a general partner, the guardian, conservator, or other
18 legal representative may not exercise any right or power of
19 a general partner but for the purpose of administering the
20 individual's property may exercise the rights that belong to
21 the individual as a person who has dissociated as a general
22 partner.‘”
23— partmer Is g TOrporation, Crust, Or Other entity arrd IS dissorved
24 O Cerminated, e pPoOwers Of Chiat partrer may e eXercised
25 by—its—tegal representative or sueeessers
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ARTICLE 8
DISSOLUTION

{Sections 800 and 800A have been relocated to Article 6}

SECTION 801. NONJUDICIAL DISSOLUTION. A

limited partnership is dissolved amd—Tts affairs start be
weund—up ° upon the happening of the first to occur of the

following:

T

(1) =t

tre—timeas specified I if the

certificate of limited partnership specifies a term, the

expiration of that term;*‘%”

(2) wuponr the happening of events specified in

writing in the partnership agreement;

(3) written consent of all general partners and

of limited partners owning a majority of the profit

. . 405
interests owned by persons as limited partners;

406 a1 e L T al e 3
(4) amevernrtof writhdrawar of o gernerat

pPartrer urrress at the tIme there s at teast one Other

gererat partiier and thie  WITCCell Provisions oOf tihe

partrerstip agreemenrt permit the pusIness of the rimrited

O e Carried O Py the Tremalining gererat

T

partrerstrIp

partrer amadthat partrner does so, but the timrited
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11

12

13

14

15

(A) the

partrerstip s ot dIssorved and TS ot regquired to be wourrd

] Nl - Nl R - | ul -l . R - | . laWal ul
Up Oy L&4ds0Il Ol dlly ©VveIlll Ol wlitlldrdwdl 1L, WILIILII JU UdyS

after—the withdrawal, atf Partners agree 1T WL TtImg to

COMCINTUE the bUsIness Of the rimited partrnerstip and to the

IPPOITtmMeETt of Onme Or mMore additIional generat partners Tt

nmecessary or desired after the dissociation of a person as a

general partner,

(1) if the limited partnership has at least one

remaining general partner,

limited partnership's having notice within 90 days after the

dissociation of the express will of any remaining general

partner to dissolve the limited partnership,’’’ or

(Bpwritten consent to dissolve the limited partnership given within that

17

18

19

20

21

22

23

24

25

26

90 days by limited partners owning a majority of the profit

interests owned by persons as limited partners immediately

following the dissociation;*®’® or

(1i) if the limited partnership has no remaining

general partner, the passage of 90 days after the

dissociation unless within that 90 days partners owning a

majority of the profit interests owned by limited partners

immediately following the dissociation consent to continue

the business and to admit at least one general partner and
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11
12

13

14

15

16

21

22

23

24

25

at least one person is admitted as a general partner in

. 409
accordance with that consent;

(5) the passage of 90 days after the

dissociation of the limited partnership's last limited

partner, unless before the end of the 90 days the limited

partnership admits at least one limited partner;

(6) the signing of a statement of dissolution by

the [Secretary of State] under Section 803F (b);..

410

or

(57) entry of a decree of judicial dissolution

under Section 802.

SECTION 802. JUDICIAL DISSOLUTION. "
On application by.or for a partner the [designate the appropriate
court] court may decree dissolution of a limited partnership

412
whenever:

(1) the economic purpose of the limited

partnership is likely to be unreasonably frustrated;

(2) another partner has engaged in conduct
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11

12
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14

15
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17

18

19

20

21

22

23

24

relating to the limited partnership business which makes it

not reasonably practicable to carry on the business in

partnership with that partner; or'"

(3) it is not reasonably practicable to carry on

the business in conformity with the partnership agreement.

(b) On application by or for a transferee the [designate the

appropriate court] court may decree dissolution of a limited

partnership if:*""

(1) the limited partnership amended its

certificate of limited partnership to extend the limited

partnership's term after having notice of the transfer or

entry of the charging order that gave rise to the

. 415
transferee's interest;

(2) the limited partnership's term would have

expired but for that amendment; and

(3) it is equitable to dissolve the limited

partnership and wind up its business.

SECTION 802A. LIMITED PARTNERSHIP CONTINUES

AFTER DISSOLUTION.'"® A limited partnership continues after

dissolution only for the purpose of winding up its
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17

1 business.’ A limited partnership terminates under Section
2 805. Dissolution does not relieve the limited partnership,
3 any general partner or any person dissociated as a general

4 partner of liability for the debts and other obligations of
5 the limited partnership.

6 SECTION 803. WINDING UP.‘"’® Except—as provided

7 T the partmership agreemernt, the general pPartiers wio ave
8 Mot WIongfulrty GIsSsSolved a fTimited partiershaip or, L1 TIonE,
9 the—tImited partmers, may wimd up the timited partrershoip s
10 affarrs;butthe tdesignate the appropriate Tourt court may
11 Wimd Uup the IImited partershiip s affalirs upoll apptrication
12 of any partrner, IS 1or Nert Ifegatl TeEpresentative, Or

13 ISSIgneEe

(al4 A dissolved limited partnership shall promptly amend its certificate

15 of limited partnership to state that the limited partnership
16 is dissolved and is winding up its business®’ and shall

17 promptly wind up its business. In winding up its business

18 the limited partnership may preserve the limited partnership
19 business or property as a going concern for a reasonable
20 time, prosecute and defend actions and proceedings, whether
21 civil, criminal, or administrative, settle and close the
22 limited partnership's business, dispose of and transfer the
23 limited partnership's property, discharge the limited
24 partnership's liabilities, distribute the assets of the
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10
11
12
13
14
15
16
17

18

limited partnership under Section 804, settle disputes by

mediation or arbitration, and perform other necessary

420
acts.

Promptly after winding up is completed, the limited

partnership shall file a declaration of termination as

provided in Section 805.

If a dissolved limited partnership has no general partners,

limited

partners owning a majority of the profit interests owned by

partners immediately following the dissolution may appoint

421

a person to wind up the dissolved limited partnership's

business. A person appointed under this subsection:

(1) has the powers of a general partner under

Section 803A and the duties of a general partner under

422

Section 403D; and

(2) shall promptly amend the certificate

of

limited partnership to:

19i) state that the limited partnership is dissolved and has no

20

21

22

23

24

25

general

partner;

(1i) state that the person has been appointed to wind up the

limited

partnership; and

(1ii) give the business address of the

person.

‘Zgc) On the application.of any partner or transferee, a court may order
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18) Except
11

12

13

14

judicial supervision of the winding up, including the

appointment of a person to wind up the dissolved limited

partnership's business, if:

(1) a limited partnership has no general partner

and within a reasonable time following the dissolution no

person has been appointed pursuant to subsection (b), or

(2) the applicant establishes other good cause.

as ordered by the court, a person appointed under subsection

(c) has the same powers and duties of a person appointed

under subsection (b).

SECTION 803A. GENERAL PARTNER'S POWER TO BIND

PARTNERSHIP AFTER DISSOLUTION. ‘**

(al5Subject to subsections (b) and (c), a limited partnership is bound by

16
17
18
19
20
21
22
23

2B) If the

a general partner's act after dissolution that:

(1) is appropriate for winding up the limited

partnership business; or

(2) would have bound the partnership under

Section 403A before dissolution, if the other party to the

transaction did not have notice of the dissolution.®*’

certificate of limited partnership has been amended to state

119



(c® For the

that the limited partnership is dissolved, the amendment:

(1) nullifies any statement granting authority

pursuant to Section 201 (b);**® and

(2) operates as a statement limiting authority

pursuant to Section 201 (b) .*"’

purposes of subsection (a) (2) and Section 403A, a person not

10

11

12

13

a partner is deemed to have notice of a limited

partnership's dissolution and the limitation on the general

partners' authority 90 days after the certificate of limited

partnership is amended to state that the limited partnership

. ' 428
is dissolved.

14) After amending its certificate of limited partnership to state that

15 the limited partnership is dissolved, a dissolved limited

16 partnership may amend its certificate to include new

17 statements regarding authority pursuant to Section 201 (b)

18 which will operate as provided in Section 208 for subseguent
19 transactions, whether or not a transaction is appropriate

20 for winding up the limited partnership business."”’

21 (e) This Section's limitations on a general partner's power to bind a
22 dissolved limited partnership also apply under Section 602C

23 to the power to bind of a person dissociated as a general

24 partner.

25 SECTION 803A-2. GENERAL PARTNER'S LIABILITY TO

120



1 OTHER GENERAL PARTNERS AFTER DISSOLUTION.®*’

2(a) Except as otherwise provided in subsection (b) and Section 403C,
3 after dissolution a general partner is liable to the other
4 general partners for the general partner’s share of any

5 partnership liability incurred under Section 803A.

#b) A general partner who, with knowledge of the dissolution, incurs a

10

11

12

13

14

15

16

18

19

20

21

22

23

24

431

limited partnership liability under Section 803A (a) by an

act that is not appropriate for winding up the partnership

business is liable to the limited partnership for any damage

caused to the limited partnership arising from the

liability.**

SECTION 803B. KNOWN CLAIMS AGAINST DISSOLVED

LIMITED PARTNERSHIP.®"

(a) A dissolved limited partnership may dispose of the known claims

against it by following the procedure described in this

section.

A dissolved limited.partnership shall notify its known claimants in

writing of the dissolution. The notice must:

(1) specify the information required to be

included in a claim;

(2) provide a mailing address where the claim is

to be sent;
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11

12

13

14

15(c)

16

17

18

19

20

21

22

23

24

25

(3) state the deadline for receipt of the claim,

which may not be less than 120 days after the date the

written notice is received by the claimant;

(4) state that the claim will be barred if not

received by the deadline; and

(5) unless the limited partnership has been a

limited liability limited partnership throughout its

existence, state that the barring of a claim against the

limited partnership will also bar any corresponding claim

against any present or dissociated general partner which is

434

based on Section 403C.

A claim against a dissolved limited partnership is barred if the

requirements of subsection (b) are met, and:

(1) the claim is not received by the specified

deadline; or

(2) in the case of a claim that is timely

received but rejected by the dissolved limited partnership,

the claimant does not commence a proceeding to enforce the

5

claim against the limited partnership®® within 90 days after

the receipt of the notice of the rejection.

For purposes of this section, "claim" does not include a contingent
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24

liability or a claim based on an event occurring after the

effective date of dissolution.

SECTION 803C. OTHER CLAIMS AGAINST DISSOLVED

LIMITED PARTNERSHIP.®*°

(a) A dissolved limited partnership may publish notice of its

dissolution and reqguest persons having claims against the

limited partnership to present them in accordance with the

notice.
(b) The notice must:
(1) be published at least once in a newspaper of
general circulation in the [county] in which the dissolved

limited partnership's principal office is located or, if

none in this State, in which its designated office is or was

last located;

(2) describe the information required to be

contained in a claim and provide a mailing address where the

claim is to be sent;

(3) state that a claim against the limited

partnership is barred unless a proceeding to enforce the

claim is commenced within five vears after publication of

the notice; and
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2 (4) unless the limited partnership has been a
3 limited liability limited partnership throughout its
4 existence, state that the barring of a claim against the
5 limited partnership will also bar any corresponding claim
o against any present or dissociated general partner which is
7 based on Section 403C.""
(cB If a dissolved limited partnership publishes a notice in accordance
9 with subsection (b), the claim of each of the following
10 claimants is barred unless the claimant commences a
11 proceeding to enforce the claim against the dissolved
12 limited partnership within five vears after the publication
13 date of the notice:
14
15 (1) a claimant who did not receive written
16 notice under Section 803B;
17
18 (2) a claimant whose claim was timely sent to
19 the dissolved limited partnership but not acted on; and
20
21 (3) a claimant whose claim is contingent or
22 based on an event occurring after the effective date of
23 dissolution.
24 (d) A claim not barred under this section may be enforced:
25
26 (1) against the dissolved limited partnership,
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11

12
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14
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17

18

19

20

21

22

to the extent of its undistributed assets;

(2) i1f the assets have been distributed in

38 439

liguidation, against a partner®’® or transferee to the

extent of that person's proportionate440 share of the claim

or the limited partnership's assets distributed to the

partner or transferee in liguidation, whichever is less, but

a person's total liability for all claims under this

441

paragraph may not exceed the total amount of assets

distributed to the person as part of the winding up of the

dissolved limited partnership.*"

(3) against any person liable on the claim under

443

Section 403C.

SECTION 803D. EFFECT OF CLAIMS BAR ON PERSONAL

LIABILITY OF PARTNERS AND DISSOCIATED PARTNERS. ‘%’

Version #1 -- If Section 803B or 803C bars a claim against

a dissolved limited partnership, any corresponding claim

445

under Section 403C is also barred.

Version #2 -- No person is liable under Section 403C on

account of any obligation of a limited partnership with

regard to which Section 803B or 803C has barred a claim.
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SECTION 803E. GROUNDS FOR ADMINISTRATIVE

DISSOLUTION. ““°* The [Secretary of State] may commence a

proceeding to dissolve a limited partnership

administratively if the limited partnership does not:

fees, taxes,.or penalties imposed by this [Act] or other law

within 60 days after they are due; or

its annual report to the [Secretary of State] within 60 days

after it is due.’”’

SECTION 803F. PROCEDURE FOR AND EFFECT OF

ADMINISTRATIVE DISSOLUTION. “**

the [Secretary of State] determines that a ground exists for

administratively dissolving a limited partnership, the

[Secretary of State] shall enter a record of the

determination and serve the limited partnership with a copy

of the record.

49 450

If within 60 days®'®’ after service of the copy the limited

partnership does not correct each ground for dissolution or

demonstrate to the reasonable satisfaction of the [Secretary

of State] that each ground determined by the [Secretary of

State] does not exist, the [Secretary of State] shall

administratively dissolve the limited partnership by signing

451

a statement of dissolution that recites the grounds for

dissolution and its effective date. The [Secretary of

126



State] shall file the original of the statement and serve

2 the limited partnership with a copy of the statement.

3 (c) A limited partnership administratively dissolved continues its
4 existence but may carry on only business necessary to wind

5 up and liguidate its business and affairs under Section 803
o and to notify claimants under Sections 803B and 803C.

7(d) The administrative dissolution of a limited partnership does not
8 terminate the authority of its agent for service of

9 process."”
10 SECTION 803G. REINSTATEMENT FOLLOWING
11 ADMINISTRATIVE DISSOLUTION. "

12a) A limited partnership administratively dissolved may apply to the

13

14

15

16

17

18

19

20

21

22

23

24

[Secretary of State] for reinstatement within two years

after the effective date of dissolution. The application

must:

(1) recite the name of the limited partnership

and the effective date of its administrative dissolution;

454

(2) state that the ground or grounds for

dissolution either did not exist or have been eliminated;

(3) state that the limited partnership's name

satisfies the reguirements of Section 102; and
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11

12

(4) contain a certified statement from the

[taxing authority] reciting that all taxes owed by the

limited partnership have been paid.

[Secretary of.State] determines that the application contains

the information required by subsection (a) and that the

information is correct, the [Secretary of State] shall

cancel the statement®” of dissolution and prepare a

456

statement of reinstatement that recites this determination

and the effective date of reinstatement, file the original

of the statement of reinstatement, and serve the limited

partnership with a copy.

(cl3 When reinstatement is effective, it relates back to and takes effect

14

15

16

17

18

19

20

21

22

23b)

24

as of the effective date of the administrative dissolution

and the limited partnership may resume its business as if

the administrative dissolution had never occurred.

SECTION 803H. APPEAL FROM DENIAL OF REINSTATEMENT. "’

(a) If the [Secretary of State] denies a limited partnership's

application for reinstatement following administrative

dissolution, the [Secretary of State] shall serve the

limited partnership with a record that explains the reason

or reasons for denial.

The limited partnership may appeal the denial of reinstatement to

the [name appropriate] court within 30 days after service of
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the notice of denial is perfected. The limited partnership

appeals by petitioning the court to set aside the

dissolution and attaching to the petition copies of the

[Secretary of State's] statement of dissolution, the

company's application for reinstatement, and the [Secretary

of State's] notice of denial.

The court may summarily order the [Secretary of State] to reinstate

the dissolved limited partnership or may take other action

the court considers appropriate.

The court's final decision may be appealed as in other civil

proceedings.

SECTION 804. SETTLING OF ACCOUNTS AND

DISTRIBUTION OF ASSETS."® Hpomrthe winding upof—a timtted

partrnerstip, the assets start be distributed as fortowss

{(H—to creditors, Inctiuding parters wiio are

creditors, to the extent permitted by Taw, I satIisfaction

of TiabiiiTties of the fimited partrnership othier tiham

TTapbTtities for 9IsStrIibutions to pParters under Sectionr 60T

or— o604

(2 exXTept as provided I the partrersirip

JYTEEMENTT, O Partlers and fOIrmer pPartiers 11T SatisSfaction

el R, DL LN . ~ 3 4 1 4 3 o 4 A FaNw|
Ol 1T IdODITIUICES 1O ULISLIITDULLIOIIS Ullder oSTeCULIOII OUL OL 0U4A,

T
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2 (3exTeptas provided IImT the partrersirip

3 JUTEEmMENTT, O pPartners first for the returmof therr

4 CONMCTI ITOUtTONS ad SEeComdty Tespecting thelr pPartnersiip

5 TITterests, 11T the Proportions 11T WIIICI the partrers Share I
6 distributiors-

.

8 % (a) In winding up a limited partnership’s

9 business, the assets of the limited partnership, including
10 the contributions required by this section, must be applied
11 to discharge its obligations to creditors, including, to the
12 extent permitted by law, partners who are creditors.’”® Any
13 surplus must be applied to pay in cash the net amount

14 distributable to partners and transferees’®’ in accordance

15 with subsection (b).

16 1oz
17

18 (b) Anvy surplus existing under subsection (a)
19 shall be distributed first as a return of all contributions
20 that have not previously been returned and second as a
21 distribution of profits allocated under Section 504. If the
22 surplus does not suffice to return all contributions, the
23 surplus shall be allocated in proportion to the unreturned
24 contributions.’®
25%c) If the limited partnership's assets are insufficient to discharge
26 all its obligations under section (a), then with respect to
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each undischarged obligation incurred when the limited

partnership was an ordinary limited partnership:*®

(1) each person who was a general partner when

the obligation was incurred and who has not been released

from that obligation under Section 602D shall contribute to

the limited partnership for the purpose of enabling the

limited partnership to discharge that obligation and the

contribution due from each of those persons shall be in

proportion to the share of limited partnership losses in

effect for each of those persons when the obligation was

incurred;

(2) if a person fails to contribute the full

amount required under paragraph (1), the other persons

required to contribute by that paragraph shall contribute

the additional amount necessary to discharge the limited

partnership obligation and the additional contribution due

from each of those other persons shall be in proportion to

the share of limited partnership losses in effect for each

of those other persons when the obligation was incurred; and

(3) if any person fails to make the additional

contribution required by paragraph (2), further additional

contributions shall be due and determined in the same manner

as provided in that paragraph.
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(d) A person who makes an additional

contribution under subsection (c) (2) or (c) (3) may recover

from any person whose failure to contribute under subsection

(c) (1) or (c) (2) necessitated the additional contribution.

A person may not recover pursuant to this subsection more

than the amount additionally contributed. A person's

liability under this subsection shall not exceed the amount

the person failed to contribute.

(e) The estate.of a deceased person is liable for the person's

obligations under this Section.®®

(f) An assignee for the benefit of creditors of

a limited partnership or a partner, or a person appointed by

a court to represent creditors of a limited partnership or a

partner, may enforce a person's obligation to contribute to

the limited partnership.

SECTION 805. TERMINATION. The existence of a

limited partnership is terminated upon the filing, pursuant

to Section 203, of a declaration of termination, or, subject

to Section 206(d),**® at a later date specified in that

declaration. Termination of a limited partnership does not

affect the application of Sections 803B, 803C and 803D

(barring of claims).
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[revisions to Article 9 are reserved pending the Committee's
decision on the RULPA "look and feel" issue]
ARTICLE 9

FOREIGN LIMITED PARTNERSHIPS

SECTION 901. LAW GOVERNING. Subject to the
Constitution of this State, (i) the laws of the state under
which a foreign limited partnership is organized govern its
organization and internal affairs and the liability of its
limited partners, and (ii) a foreign limited partnership may
not be denied registration by reason of any difference

between those laws and the laws of this State.

SECTION 902. REGISTRATION. Before transacting
business in this State, a foreign limited partnership shall
register with the Secretary of State. 1In order to register,
a foreign limited partnership shall submit to the Secretary
of State, in duplicate, an application for registration as a
foreign limited partnership, signed and sworn to by a

general partner and setting forth:

(1) the name of the foreign limited partnership
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and, 1f different, the name under which it proposes to

register and transact business in this State;

(2) the State and date of its formation;

(3) the name and address of any agent for
service of process on the foreign limited partnership whom
the foreign limited partnership elects to appoint; the agent
must be an individual resident of this State, a domestic
corporation, or a foreign corporation having a place of

business in, and authorized to do business in, this State;

(4) a statement that the Secretary of State is
appointed the agent of the foreign limited partnership for
service of process if no agent has been appointed under
paragraph (3) or, if appointed, the agent's authority has
been revoked or if the agent cannot be found or served with

the exercise of reasonable diligence;

(5) the address of the office required to be
maintained in the state of its organization by the laws of
that state or, if not so required, of the principal office

of the foreign limited partnership;
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(6) the name and business address of each

general partner; and

(7) the address of the office at which is kept a
list of the names and addresses of the limited partners and
their capital contributions, together with an undertaking by
the foreign limited partnership to keep those records until
the foreign limited partnership's registration in this State

is cancelled or withdrawn.

SECTION 903. ISSUANCE OF REGISTRATION.

(a) If the Secretary of State finds that an
application for registration conforms to law and all

requisite fees have been paid, he [or she] shall:

(1) endorse on the application the word "Filed,"

and the month, day and year of the filing thereof;

(2) file in his [or her] office a duplicate

original of the application; and
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(3) issue a certificate of registration to

transact business in this State.

(b) The certificate of registration, together
with a duplicate original of the application, shall be
returned to the person who filed the application or his [or

her] representative.

SECTION 904. NAME. A foreign limited
partnership may register with the Secretary of State under
any name, whether or not it is the name under which it is
registered in its state of organization, that includes
without abbreviation the words "limited partnership" and

that could be registered by a domestic limited partnership.

SECTION 905. CHANGES AND AMENDMENTS. If any
statement in the application for registration of a foreign
limited partnership was false when made or any arrangements
or other facts described have changed, making the
application inaccurate in any respect, the foreign limited
partnership shall promptly file in the office of the

Secretary of State a certificate, signed and sworn to by a
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general partner, correcting such statement.

SECTION 906. CANCELLATION OF REGISTRATION. A
foreign limited partnership may cancel its registration by
filing with the Secretary of State a certificate of
cancellation signed and sworn to by a general partner. A
cancellation does not terminate the authority of the
Secretary of State to accept service of process on the
foreign limited partnership with respect to [claims for
relief] [causes of action] arising out of the transactions

of business in this State.

SECTION 907. TRANSACTION OF BUSINESS WITHOUT

REGISTRATION.

(a) A foreign limited partnership transacting
business in this State may not maintain any action, suit, or
proceeding in any court of this State until it has

registered in this State.

(b) The failure of a foreign limited
partnership to register in this State does not impair the
validity of any contract or act of the foreign limited

partnership or prevent the foreign limited partnership from
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defending any action, suit, or proceeding in any court of

this State.

(c) A limited partner of a foreign limited
partnership is not liable as a general partner of the
foreign limited partnership solely by reason of having

transacted business in this State without registration.

(d) A foreign limited partnership, by
transacting business in this State without registration,
appoints the Secretary of State as its agent for service of
process with respect to [claims for relief] [causes of
action] arising out of the transaction of business in this

State.

SECTION 908. ACTION BY [APPROPRIATE OFFICIAL].
The [designate the appropriate official] may bring an action
to restrain a foreign limited partnership from transacting

business in this State in violation of this Article.

ARTICLE 10*¢

DERIVATIVE ACTIONS‘®®
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SECTION 1001. RIGHT OF ACTION. A limited

partner may bring amm a derivative action Tmmthe to enforce a

right of a limited partnership torecover—= Jjudgmernrt—Tm Tts

favor—Tf generar partrners witih gauthority to do sSo ave

tTre—actTomor T amr effort—to cause those

T

refused—to bring

gererat pPartlers to Drilg the actIionr IS ot TIKety tO

succeea if:

8(1l) the limited partner first makes a demand on the general partners,

9
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requesting that they cause the limited partnership to bring

an action to enforce the right, and the general partners do

not bring the action within a reasonable time, or

(2) a demand will be futile.®'®

SECTION 1002. PROPER PLAINTIFF.'"’ 1In a

471

derivative action, the plaintiff must be a limited partner

at the time of bringing the action and:

72

at—thre—tIme—of—the

(1) the plaintiff 4 must have been a partner4

tramsactionr of wihricir e tor she comprains when the conduct

. . . : 473
giving rise to action occurred; or

(2) ATt~ tor trert the plaintiff's status as a partner must have

devolved upon him ftor—terT the plaintiff by operation of law

or pursuant to the terms of the partnership agreement from a

person who was a partner at the time of the tramsaction

conduct.
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1 SECTION 1003. PLEADING. In a derivative
2 action, the complaint shall set—forth state with
3 particularity theeffort—of—the praintiff—to secure
4 ITIITtiatiomr of the actiom by g generatr partiier Or the Treasorrs
5 for motmeaking the e=ffort:
(1p the date and content.of plaintiff's demand and the general partners'
7 response to the demand, or
8 . . . . . (2) why demand is excused as futile."”
9
10 SECTION 1004. PROCEEDS AND‘’® EXPENSES.''® ff—=
11 derivative actiomr IS SUucCCessSiul, IIT WHOIe Or 1T part, or It
12 anythITg TS recelved by the praintiffas a resutrt of <«
13 JTUdgmEeITt, COMPIOomMIsSe O SEeCtIemerrt of ar action Or CIaimT,
14 theTtourtmay award the praintiff reasonaoie exXpPeIrses,
15 TTICI U Iy reasorapre attornmey s fees, arrd shatt direct rim
16 forteri—to remit—to the timited partrership the remaider
17 of—those proceeds recelved by Tim tor ert—-
18 .« « « « < « . . (&) Subject to subsection (b):
19 e e e e e e e e e e e e e e e e e e e e e e
20 (1) any proceeds or other benefits of a
21 derivative action, whether by judgment, compromise, or
22 settlement,’’’ belong to the limited partnership and not to
23 the derivative plaintiff;
24 e e e e e e e e e e e e e e e e e e e e e e
25 (2) if the derivative plaintiff receives any of
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those proceeds, the derivative plaintiff shall immediately

remit them to the limited partnership.

If a derivative action is successful in whole or in part, the court

may award the plaintiff reasonable expenses, including

reasonable attorney's fees.

SECTION 1005. DIRECT ACTIONS BY PARTNERS.. . ‘’°

479 480
(

a) Subject to subsection (b), a partner may maintain a direct

action against the partnership or another partner for legal

or equitable relief, with or without an accounting as to

partnership business, to:

(1) enforce the partner's rights under the

partnership agreement;

(2) enforce the partner's rights under this

[Act];481 or

(3) enforce the rights and otherwise protect the

interests of the partner, including rights and interests

arising independently of the partnership relationship.

A partner bringing a direct claim under this section must plead and

prove an injury caused or threatened by the breach which is

not solely the result of an injury suffered or threatened to

be suffered by the limited partnership.®®
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(c) The accrual of, and any time limitation on,

a right of action for a remedy under this section is

governed by other law. A right to an accounting upon a

dissolution and winding up does not revive a claim barred by

483
law.

CONVERSIONS

The question of conversions presents some unusual drafting
and policy questions that relate particularly to existing
uniform laws (i.e., RUPA and ULLCA) and to the potential
overlap and redundancy among those laws. Existing uniform
laws already provide for the conversion of:

limited partnerships into general partnerships
(RUPA, § 903),
°

general partnerships into limited partnerships
(RUPA, § 902), and
°

general and limited partnerships into limited
liability companies (ULLCA § 902).

Neither RUPA nor ULLCA provide for the conversion of:

limited liability companies into any form of

partnership, or
°

any form of partnership or limited liability
company into a corporation.

Assuming that the reasons for those omissions remain in
force, the Drafting Committee has at least the following
options regarding conversion provisions:
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l.include none, relying on the coverage provided
by RUPA and ULLCA;

2.replicate the RUPA and ULLCA provisions as
optional provisions in case a state has not
adopted those provisions as parts of its general
partnership and limited liability company acts;

3.propose a paradigm for determining which
statute should contain which conversion
provision (e.g., each statute to control
conversion into the entity covered by the
statute, but not conversion out of that
organizational form) and, consistent with that
paradigm, draft not only language for this Act
but also appropriate amendments for RUPA and
ULLCA;

4.

move toward the "hub and spoke" notion by
developing a conversion provision that applies
generally to conversions of all the entity types
it encompasses.

Even if the Drafting Committee decides to provide for
additional types of conversions (e.g., from a limited
liability company into a limited partnership, or from a
corporation into a limited partnership), the options listed
above remain relevant for the types of conversions already
permitted.

This draft follows the first option, because:

a.if the Committee chooses the second option,
RUPA and ULLCA provide the necessary language
and that language can be easily incorporated
into the next draft;

b.if the Committee chooses the third option, it
is necessary to decide on the paradigm before
undertaking detailed drafting; and

c.if the Committee chooses the fourth option,
this draft's Article 11 (providing a generic

approach to mergers) can be adapted to encompass
conversions as well.

MERGERS
Mergers involve some of the same overlap issues involved in

143



conversions. The overlap is not quite as extensive,
however. 1In particular, no current uniform law provides for
the merger of limited partnerships with corporations.
Following is a merger provision that broadly allows a
limited partnership to merge with any other form of
organization. The only limitation is that a participating
organization must have a group of interest holders
recognized as owners by the law under which the organization
is formed.

% ARTICLE 11
3 MERGERS
4 SECTION 1101. DEFINITIONS. In this [Article]:
() "Constituent organization" means an organization that is party to a
6 merger.

(2Y "Former owner" includes a partner who is dissociated from a limited
8 partnership formed under this [Act].

(3)9 "Governing statute" of an organization means the statute under which

10 the organization is incorporated, organized, formed, or
11 achieves its fundamental organizational status and which
12 governs the structure, governance, operations, and other
13 internal affairs of the organization.

(44 "Limited partnership! includes not only a limited partnership formed

15 under this [Act] but also any limited partnership formed

16 under a predecessor statute of this State or under a

17 comparable statute of any other State.

18) "Organization" includes a domestic or foreign general partnership,
19 limited liability partnership, limited partnership, limited
20 liability limited partnership, limited liability company,

21 corporation, and any other entity considered by its
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, ' ' 484
governing statute to have owners and ownership interests.

(6) "Owner" means with respect to:

(1) a general or limited partnership, a partner;

(1i) a limited liability company, a member;

(1ii) a corporation, a shareholder; and

(iv) any other organization, a person recognized

by the organization's governing statute as being an owner of

the organization.

(7) "Ownership interest" means an owner's equity interest in an

organization, including any right of the owner to acguire

additional equity interests and excluding bare transferable

interests.

(817"Owner vicarious liability" means vicarious personal liability for an

18

19

20

21

22

23

24

(9)

organization's debts and other obligations which is imposed

by the organization's governing statute on an owner through

a provision making owner status an essential element for

establishing personal liability.*®

"Surviving organization" means a constituent organization that

exists after the merger takes effect.

SECTION 1102. MERGER OF ENTITIES.®"*
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A limited partnership may participate in a merger with one or more
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3
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other organizations pursuant to this [Article], except for

an organization whose governing statute prohibits it from

87

participating in the merger.’ To participate in a merger a

constituent organization must approve a plan of merger

pursuant to subsections (d) and (e).

(b) A plan of merger must state:

(1) the name of each constituent organization;

(2) the name, type of organization, and street

address of the principal place of business of the surviving

organization;

(3) the terms and conditions of the merger;

(4) the manner and basis for converting the

ownership interests of each constituent organization that is

not the surviving organization into any combination of

money, ownership interests in the surviving organization,

and other consideration; and

(5) if the merger involves a limited partnership

formed under this [Act], that limited partnership will not

be the surviving organization, and immediately before the

merger takes effect that limited partnership will have

146



outstanding bare transferable interests, the manner and

basis for converting those bare transferable interests into

any combination of money, ownership interests in the

. ' ' ' . . 488
surviving organization, and other consideration.

A plan of merger may.also state the manner and basis for changing or
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cancelling some or all of the ownership interests of some or

all of the persons who are owners of the surviving

organization immediately before the merger takes effect.

A plan of merger must be approved, subject to subsection (e):

(1) in the case of a constituent organization

that is a limited partnership organized under [this Act], by

the consent all of the partners;489

and

(2) in the case of any other constituent

organization, in the manner provided by the organization's

governing statute, including any appraisal rights given by

that statute, and if that statute does not provide for

approving a merger, then by the consent of all the

organization's owners.

The merger must be approved by each partner of a limited partnership

formed under this [Act] who will be an owner of the

surviving organization and will as a result of the merger

face increased susceptibility to owner vicarious liability

for any of the following reasons:®”’
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(1) The person will have owner vicarious

liability for a debt or obligation of the surviving

organization which was incurred before the merger but for

which the person did not have owner vicarious liability

before the merger.

(2) The surviving organization's governing

statute provides less protection against owner vicarious

liability than does this [Act].*"

(3) The merger causes the person to have an

ownership interest that, under the surviving organization's

governing statute, has less protection from owner vicarious

liability than the person had under [this Act] as a

2

49
partner.

After a plan of merger is approved and before the merger takes

effect, unless the governing statute of a constituent

organization provides to the contrary, the plan may be

amended or abandoned as provided in the plan.

SECTION 1103. ARTICLES OF MERGER. ‘"’

After approval of the plan of merger under Section 1102, the

organization that will be the surviving organization shall

deliver articles of merger to the [Secretary of State] and
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to any other public official or office to whom delivery is

required by a constituent entity's governing statute. The

surviving organization must provide a copy of the articles

of merger to each owner of each constituent organization.

(b) The articles of merger must contain:

(1) the name of each constituent organization,

together with the name of the jurisdiction of the

organization's governing statute;

(2) the name and address of the surviving

' ' 494
organization;

(3) the plan of merger;*”

(4) a statement that each constituent

organization has approved the plan of merger and a

description for each constituent organization of:

(1¥0the approval process mandated by the organization's governing statute

21
22
2311)
24
25

26

or [this Act];*° and

the organization's compliance with the mandated approval process,

including the dates on or by which any necessary consents or

votes were obtained;
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(5) if a limited partnership formed under this

[Act] is the surviving organization and the merger

necessitates changes in the limited partnership's

certificate of limited partnership, an amendment to that

certificate making the necessary changes;

(6) any other information required by the

governing statute of a constituent organization that is not

a limited partnership formed under this Act; and

(7) the effective date of the merqer.497

SECTION 1104. EFFECTIVE DATE AND EFFECT OF

MERGER. *°*

A merger is effective under this [Article] upon the earlier of:

(1) compliance with Section 1103 and the

performance of any acts required to effectuate the merger

under the governing statute of any constituent

. . 499
organization; or

(2) a later date specified in the articles of

merger.

(b) When a merger takes effect:

(1) each constituent organization other than the
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surviving organization ceases its separate existence and

merges into the surviving organization;

(2) except as prohibited by other law,’” all

property and rights owned by each constituent organization

vest in the surviving organization without reversion or

impairment;

(3) all obligations of each constituent

organization become the obligations of the surviving

' ' 501
organization;

(4) a proceeding pending by or against a

constituent organization may be continued as if the merger

had not occurred or the surviving organization may be

substituted as a party in the proceeding in place of an

502

organization whose existence has ceased; and

03

(5) the conversion of interests’ stated in the

articles of merger occurs.

2t) Subject to subsection (d), an owner who is personally liable for an

22
23
24
25(d) If a

26

obligation of a constituent organization which is incurred

before the merger takes effect remains liable on that

obligation regardless of the merger.

constituent organization's governing statute provides that a

person's owner vicarious liability is affected by the person
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19(e) If a
20
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ceasing to be an owner,

(1) the provision applies:

(1) despite the merger to any former owner of the constituent

organization who ceased to be an owner before the merger;

and

a result of the merger to any person who was an owner of the

surviving organization immediately before the merger but is

not an owner of the surviving organization immediately after

the merger and to each owner of each other constituent

organization; and

(2) if the constituent organization is not the

surviving organization, the surviving organization will be

considered to be the constituent organization for the

purposes of applying the provision.

constituent organization's governing statute provides that a

former owner has the power to bind the organization and the

constituent organization is not the surviving organization,

that power terminates when the merger takes effect.”™

(f33 Unless otherwise agreed,’® the participation in a merger pursuant to

24

25

26

this [Article] of a limited partnership formed under this

[Act] does not cause a dissolution for the purposes of

506
8

[Article]
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(f)1The surviving organization consents to the jurisdiction of the courts

2

3

10

11

12

13

149)

15
16
17
18
19
20
21
22
(B3
24

25

of this State and to service of process in this State to

enforce any obligation owed:

(1) by any constituent organization, if before

the merger the constituent organization was subject to suit

in this State on that obligation; and

(2) by the surviving organization to any person

who immediately before the merger was a partner of a limited

partnership formed under this Act or who owned a bare

transferable interest of a limited partnership formed under

this [Act].

The surviving organization shall appoint and maintain an agent for

service of process which meets the reguirements stated in

Section 104A. If the surviving organization fails to do so,

or the agent for service of process cannot with reasonable

diligence be found, the [Secretary of State] is an agent of

the surviving organization upon whom process may be served.

Service on the [Secretary of State] is made in the same

manner and with the same consequences as stated in Section

104c.°%

A foreign surviving organization is not authorized to do business in

this State unless it complies with the laws of this State

granting that authority.’’®
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SECTION 1105. [ARTICLE] MANDATORY. A limited

partnership formed under this [Act] which participates in a

merger must comply with this [article]. If this [article]

and another applicable governing statute require delivery of

the same document, a copy may be delivered to comply with

this [Article].

[revisions to current Article 11 are reserved for the next
draft]
ARTICLE 11

MISCELLANEOUS

SECTION 1101. CONSTRUCTION AND APPLICATION.
This [Act] shall be so applied and construed to effectuate
its general purpose to make uniform the law with respect to

the subject of this [Act] among states enacting it.

SECTION 1102. SHORT TITLE. This [Act] may be

cited as the Uniform Limited Partnership Act.

SECTION 1103. SEVERABILITY. If any provision
of this [Act] or its application to any person or

circumstance is held invalid, the invalidity does not affect
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other provisions or applications of the [Act] which can be
given effect without the invalid provision or application,

and to this end the provisions of this [Act] are severable.

SECTION 1104. EFFECTIVE DATE, EXTENDED
EFFECTIVE DATE AND REPEAL. Except as set forth below, the

effective date of this [Act] 1is and the following

acts [list existing limited partnership acts] are hereby

repealed:

(1) The existing provisions for execution and
filing of certificates of limited partnerships and
amendments thereunder and cancellations thereof continue in
effect until [specify time required to create central filing
system], the extended effective date, and Sections 102, 103,
104, 105, 201, 202, 203, 204 and 206 are not effective until

the extended effective date.

(2) Section 402, specifying the conditions
under which a general partner ceases to be a member of a
limited partnership, is not effective until the extended
effective date, and the applicable provisions of existing

law continue to govern until the extended effective date.

(3) Sections 501, 502 and 608 apply only to

contributions and distributions made after the effective
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date of this [Act].

(4) Section 704 applies only to assignments

made after the effective date of this [Act].

(5) Article 9, dealing with registration of
foreign limited partnerships, is not effective until the

extended effective date.

(6) Unless otherwise agreed by the partners,
the applicable provisions of existing law governing
allocation of profits and losses (rather than the provisions
of Section 503), distributions to a withdrawing partner
(rather than the provisions of Section 604), and
distribution of assets upon the winding up of a limited
partnership (rather than the provisions of Section 804)
govern limited partnerships formed before the effective date

of this [Act].

SECTION 1105. RULES FOR CASES NOT PROVIDED FOR
IN THIS [ACT]. In any case not provided for in this [Act]

the provisions of the Uniform Partnership Act govern.

SECTION 1106. SAVINGS CLAUSE. The repeal of
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any statutory provision by this [Act] does not impair, or
otherwise affect, the organization or the continued
existence of a limited partnership existing at the effective
date of this [Act], nor does the repeal of any existing
statutory provision by this [Act] impair any contract or
affect any right accrued before the effective date of this

[Act].
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ENDNOTES

1. Unlike RUPA and ULLCA, this draft contemplates a
partner dissociating without being bought out. It is therefore
possible that transferees will exist even though the partner who
originally owned the transferable interest is no longer a
partner. This term refers to that situation.

This draft gives owners of bare transferable interests very
limited rights to information about the limited partnership. See
Section 702. So long as the transferor partner remains a
partner, the transferee has the right to only the most limited of
information from the limited partnership. Sections
305(h),403E(g) and 702. The transferor partner does have
information access rights, Sections 305 and 403E, and a
transferee for value might well insist via contract that the
transferor partner exercise those access rights to the benefit of
the transferee. If the transferor partner dissociates, however,
the information stream from the transferor to the transferee will
dry up. A dissociated partner's access rights are limited to
information relevant to the pre-dissociation period. Sections
305(d) (1) and 403E(c) (1) .

2. Source: RUPA § 101(1l). This draft eschews the
broader definition stated in ULLCA § 101(3), which defines
"business" to include "every trade, occupation, profession, and
other lawful purpose, whether or not carried on for profit." As

a matter of style, the phrase "other lawful purpose" seems not to
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fit with the other items on the list. As a matter of substance,
the term "business" connotes economic activity and a defined term
should not contradict common usage. The more significant
question is whether a limited partnership may be formed for a
nonprofit or non-entrepreneurial purpose. That question should
be resolved in the Section 106(a), which deals directly with the
issue.

3. The definition has been changed to replace a list
of items with a more general term ("benefit") that encompasses
those items and to avoid using the word "contribute" as part of
the definition of the term "contribution." The word "benefit"
comes from Section 501 (Form of contribution), which in turn is
taken, per the Committee's instruction, from ULLCA § 401.
Farlier drafts used "consideration" rather than "benefit."

4. Source: RUPA § 101(2).

5. At its July, 1997 meeting, the Committee directed
the Reporter to consider providing a definition of
"dissociation." After reviewing UPA, RUPA, and ULLCA, the
Reporter decided that Re-RULPA should not define "dissociation."
Accordingly, Draft #2 did not define the term. The March, 1998
meeting did not reach this issue, and Draft #3 preserves
Draft#2's approach.

The Reporter's rationale is fealty to RUPA and ULLCA. UPA
§ 29 defines dissolution in a way that gave rise to the
RUPA/ULLCA concept of dissociation: "Dissolution . . . is the

change in the relation of the partners caused by any partner
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ceasing to be associated in the carrying on as distinguished from
the winding up of the business." However, neither RUPA nor ULLCA
define "dissociation." 1Instead, those statutes list events
causing "dissociation”™ and explain the meaning of the term
through a Comment. Each Comment essentially mirrors UPA § 29.
See RUPA § 601, Comment 1, first paragraph; ULLCA § 601, Comment,
first sentence. 1In this instance, the Reporter sees no reason
for Re-RULPA to deviate from the pattern established by RUPA and
ULLCA.
6. Derived from RUPA § 101(3). Changes from RUPA are

as follows:

"Distribution" means a transfer of money or other

property from a limited partnership to a partner in the

partner's capacity as a partner or to thepartrmerts a

transferee on account of a transferable interest owned
by the transferee.

Aside from referring to the partnership as "a limited
partnership," the Re-RULPA provision differs from RUPA § 101 (3)
in two ways. First, RUPA §101(3) refers to "the partner's
transferee" rather than "a transferee." Re-RULPA's Section

101 (24) defines "transferee," making inappropriate a reference to

"the partner's transferee." The difference is primarily but not
exclusively stylistic. Consider payments to the transferee of a
"partner's transferee." Suppose that a partner transfers part of

its transferable interest to a non-partner, and that person later
re-transfers that interest to a third person. Are payments to
that third person distributions? Under Re-RULPA, they clearly

are. Under RUPA, the question appears to depend on whether RUPA

160



§101 (3) considers the third person to be "the partner's
transferee."

The second susbstanitve difference between Re-RULPA and RUPA
is the definition's concluding phrase. The phrase does not
appear in RUPA § 103 and was added (to Draft #2) based on a
suggestion made at the Committee's July, 1997 meeting.

7. Source: ULLCA § 101(7). "Entity" is somewhat of a
misnomer, because the term encompasses legal persons that might
still be thought of as aggregates, or part aggregate/part entity
(i.e., UPA general partnerships).

New Article 11 (mergers) contains a special definition of

the term "organization." That term refers to a subset of
entities -- those with owners.

8. This definition is no longer needed because this
draft uses the term "dissociation." As for why this Draft does

not define "dissociation," see note 5, above.

9. The change is to correct an inaccuracy. A limited
partnership does not cease being a limited partnership merely
because it ceases to have at least one general and one limited
partner. A dissolved limited partnership continues in existence
through winding up and until termination.

10. There are two reasons for this change. First, Re-
RULPA changes the rules on how a person becomes a general
partner. Second, putting those rules in the definition section
would make for a very cumbersome definition.

11. At its July, 1997 meeting, the Committee directed
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the Reporter to propose a definition of "good faith." Although
courts and commentators agree that the concept is incapable of
precise definition, fools rush in where angels fear to tread and
Reporters have a duty of obedience to the Committee they serve.
The proposed definition defines "good faith and fair dealing"
narrowly, eschewing any objective element (e.g., observance of
reasonable commercial standards). In Draft #2 this definition
referred to "legitimate business purpose." Draft #3 omits
"business," because that word would make the definition too
narrow.

Following is a proposed Comment on the obligation of good
faith and fair dealing. In Draft #1 this Comment appeared
following Section 302A. Underlining and strikeouts indicate

changes to the proposed Comment made in Draft #3.

Draft Comment on Good Faith and Dealing: The
obligation of good faith and fair dealing is not a fiduciary
duty, does not command altruism or self-abnegation, and does
not prevent a partner from acting in the partner's own self-
interest. Courts should not use the obligation to change
ex post facto the parties' or this [Act's] allocation of
risk and power. To the contrary, the obligation should be
used only to protect agreed-upon arrangements from conduct
that is manifestly beyond what a reasonable person could
have contemplated when the arrangements were made. The more

open-ended is a grant of power or discretion, the less plausible
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is a claim of breach of the obligation of good faith and fair
dealing.

The partnership agreement or this [Act] may grant
discretion to a partner, and that partner may properly
exercise that discretion even though another partner suffers
as a consequence. Conduct does not violate the obligation
of good faith and fair dealing merely because that conduct
substantially prejudices a party. Indeed, parties allocate
risk precisely because prejudice may occur. The exercise of
discretion constitutes a breach only when the party claiming
breach shows that the conduct has no gemnuire, legitimate,

honestly-held busimess purpose. Once such a purpose

appears, courts should not second guess a party's choice of
method in serving that purpose, unless the party invoking
the obligation of good faith and fair dealing shows that the
choice of method itself lacks any gernuirne, legitimate,

honestly-held busimess purpose.

12. The mechanism for creating an LLLP is a far
simpler than the mechanism for creating an LLP. For the latter,
RUPA had to create an elaborate structure for public filing.
That structure already exists for limited partnerships.

13. See note 10, above, explaining the change in the
definition of "General partner."

14. The old definition was inaccurate. A limited
partnership does not cease being a limited partnership merely

because it ceases to have at least one general and one limited
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partner. A dissolved limited partnership continues in existence
through winding up and until termination.

15. The addition is to correspond with a Section
101B(b), which explicitly provides that "[t]lhe partnership
agreement may be oral, written, implied from the conduct of the
partners and the partnership, or any combination." The language

is new both contexts, but the notion of implied terms is not.

See BROMBERG & RIBSTEIN ON PARTNERSHIP, 9 6.01(c) (pros and cons of
implying agreements among partners) and 6.02(g) (implied
agreement to compensate more active partner). Arguably, the law

on limited partnerships should be more restrictive toward implied
agreements than the law on general partnerships, given the
passive role of many limited partners and the resulting
difficulty in determining whether limited partners have through
their conduct acquiesced to an implied term. If the Committee
finds that perspective persuasive, perhaps the next Draft should
explicitly bar implied agreements.

16. In a modified form this concept now appears in the
definition of "Transferable interest."

17. Source: ULLCA § 101(14). ULLCA § 101(14) adds
"limited liability company”™ to the list contained in RUPA §
110(10) .

18. Source: ULLCA § 101(16). ULLCA moved into, or at
least into contemplation of, the brave new world in which
documents need no longer exist in paper. Beginning with

Draft #2, Re-RULPA has followed suit. See Section 206(a). ULLCA

164



§ 101 (16) portends more than it commands. ULLCA § 206 (a)
requires the Secretary of State to determine what media are
permissible for filing, and in general "[o]lther law must be
consulted to determine admissibility in evidence, the
applicability of statute of frauds, and other questions regarding
the use of records." ULLCA § 101, Comment.

19. Derived from ULLCA § 101(17). The phrase "whether
in writing, electronically or otherwise"™ has been added to make

clear that signing may occur electronically.

20. Source: RUPA § 101(12). (Replicated in ULLCA §
101(18).)

21. Derived from RUPA § 101 (14). The reference to
"operation of law" does not appear in RUPA. The difference from

RUPA is as follows:

"Transfer" includes an assignment, conveyance, lease,
mortgage, deed, and encumbrance as well as a transfer
by operation of law.

ULLCA § 101(20) has more examples than the RUPA provision but
omits the reference to "transfer by operation of law":
"'Transfer' includes an assignment, conveyance, deed, bill of
sale, lease, mortgage, security interest, encumbrance, and gift."

The Reporter, emboldened by his experience at attempting to
define "good faith and fair dealing," see note 11, above, would
prefer the following definition: "'Transfer' means a shift from
one person to another of the ownership of a right and includes a
shift by operation of law."

22. Source: RUPA § 502. This definition appears
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here, rather than later in the statute (as in RUPA), because the
term is used throughout the statute.

23. This numbering is to preserve for initial
reference purposes the section numbers from RULPA. The final
version will not contain this numbering.

24. Source: RUPA § 102.

25. ULLCA S 102 (which follows RUPA § 102 almost
verbatim) uses "entity." RUPA § 102 refers to "a person other
than an individual."

26. RUPA lacks the phrase "for the entity."

27. Unlike ULLCA, RUPA lacks the phrase "for the
entity."

28. RUPA merely refers to a "partner's knowledge,"
etc., and the Comment to RUPA § 102 states in part: "It is
anticipated that RULPA will address the issue of whether notice
to a limited partner is imputed a limited partnership." Under
this draft, limited partner status does not cause information
possessed by a limited partner to be attributed to the limited
partnership. Attribution is an aspect of agency power, and in
the default mode limited partners have neither the right to
manage the limited partnership nor the power to bind it. Section
302 (a) and (e). Of course, a limited partner who acts in a
different capacity viz a viz the limited partnership might have
agency power in that capacity. See notes to Section 302 (e).

29. Source: RUPA § 103. There are some substantive

differences, as indicated by the notes that accompany this
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section. (ULLCA § 103 follows RUPA § 103 with only a couple of
changes.)

30. What happens if the partnership agreement and the
required records conflict? Section 101B(a) contains no reference

to the required records, and by that omission Re-RULPA prefers

the partnership agreement over the required records. That is,
Section 101B(a) states that the partnership agreement -- and not
the required records -- governs among the partners. Arguably,

however, information in the record records might be evidence of
an oral or implied agreement among the partners.

31. The Reporter would prefer to restyle this clause
to use the active rather than the passive voice and to match the
syntax of the subsection's second sentence; i.e. -- "the
partnership agreement governs relations among the partners and
between the partners and the partnership."”

32. Query: is it sufficiently clear which statutory
provisions are outside the domain of "relations among the
partners" (and therefore not susceptible to change by the
partnership agreement)? For example, may the partnership
agreement change Section 104's requirement that the limited
partnership maintain an in-state office?

As discussed at the Committee's July, 1997 meeting, the
Reporter believes that the Committee should eventually review
each section of the Act in light of subsection (a). The
Committee will be far more familiar with the Act than the typical

attorney or judge. If the Committee has difficulty determining
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which provisions of the Act are subject to change by the
partnership agreement, a fortiori attorneys and judges will be
confused.

33. This subsection does not exist in RUPA and ULLCA.

34. Draft #1 included the word "written" here. At its
July, 1997 meeting, the Committee did not address this provision
but did remove several other writing requirements. Query whether
providing for nonunanimous amendment of a partnership agreement
is sufficiently extraordinary as to warrant a writing
requirement.

35. This paragraph is reserved as a reminder that, as
the Committee makes decisions on various provisions governing
relations among partners, those decisions may add to the list of
nonwaivable provisions.

36. This provision is derived from RUPA § 103 (b) (2),
which imposes this standard viz a viz "access to books and
records." The first section refers to a limited partner's right
of access and the second to a general partner's right.

37. Derived from RUPA § 103 (b) (3). Notes 38 to 42,
below, indicate differences from RUPA.

38. The standard in both RUPA and ULLCA is "if not

manifestly unreasonable.”" This draft's standard is laxer toward
the partnership agreement. That is, someone challenging the
agreement would have a more difficult time in winning. Showing

unconscionability involves showing more than substantive

unreasonableness. There must also have been some substantial
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defect in the process of contract bargaining or formation.
Moreover, unconscionability is judged as of the time of
formation, while the "manifestly unreasonable" standard probably
takes into account the circumstances that exist when the
objectionable provision comes into play.

39. Neither RUPA nor ULLCA contain this language. If
the partnership agreement can exclude certain matters from breach
of loyalty claims, a fortiori the agreement should be able to
make a smaller intrusion into the arena of loyalty.

40. Neither RUPA nor ULLCA contain this language.
Generally, a party accused of breaching the duty of loyalty has
the burden of proving either fairness or compliance with
statutory standards. If the partnership agreement can exclude
certain matters from breach of loyalty claims, a fortiori the
agreement should be able to make a smaller intrusion of switching
the burden of proof.

41. RUPA uses "or" here, but ULLCA uses "and."

42. This provision is derived verbatim from RUPA
§ 103 (b) (3) (ii), and nothing in the language requires that the
partnership agreement limit the ratification process to
disinterested partners. Suppose, for example, that, given the
ratification mechanism stated in the partnership agreement and
the interests owned by the general partner, the general partner
has enough votes to ratify its own self-dealing. Would the duty
of good faith impose some limitation?

ULLCA § 103(b) (2) (ii1i) differs from RUPA by requiring that
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any ratification mechanism involving managers be limited to
"disinterested" managers. ULLCA does not, however, impose any
comparable requirement on member ratification or define the term
"disinterested."

RMBCA, chapter 8, subchapter F contains an extraordinarily
complex set of provisions for dealing with corporate directors'
conflicts of interest. Both the provisions dealing with director
approval and shareholder approval require ratification by
disinterested persons and define in detail the concept of
disinterestedness. RMBCA §§ 8.62 (directors) and 8.63
(shareholders) .

The RUPA approach has the virtue of allowing a more succinct
statutory provision and the defect of "punting" to the courts the
task of determining the extent to which disinterestedness is
important. The ULLCA approach signals that, at least in one
context, disinterestedness is essential, but leaves to the court
the task of defining the concept. Moreover, ULLCA leaves
unexplained why manager disinterest is essential but member
disinterest is not. Suppose, for example, that a person serves
as the sole manager of an LLC, while owning a majority of the
membership interests. The operating agreement could not provide
for that person qua manager to ratify its own loyalty conflicts
but could permit ratification gua member.

The RMBCA approach is of daunting complexity. The Reporter
recommends either (i) following the RUPA approach (as in this

draft), or (ii) imposing a disinterestedness requirement and
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providing a succinct definition of disinterestedness.

43. Source: RUPA § 103(b) (4).

44, Derived from RUPA § 103 (b) (5). Notes 45 and 4o,
below, indicate differences from RUPA.

45. Neither RUPA nor ULLCA contain this language. See
notes 39 and 40 above for the rationale for the added language.

46. In RUPA: manifestly unreasonable. See note 38,
above, for a discussion of the difference.

47. Source: RUPA § 103(b) (6). This provision means
that even limited partners will always have the power to
dissociate, even though in the default mode they lack the right
to do so. See Section 603. Note, however, that in the default
mode a limited partner's dissociation merely means that the
limited partner becomes a transferee of its own transferable
interest; i.e. dissociation means the abandonment of all
nonfinancial rights. Even if the dissociating limited partner is
the only limited partner, the general partners can avoid
dissolution by admitting a new limited partner. See Section
801 (5) .

48. This provision seems to limit a partnership
agreement's power to provide for arbitration. An agreement to
arbitrate all disputes -- including expulsion disputes -- would
be invalid as an attempt to "vary the right of a court expel a
partner." But see Southland Corp. v. Keating, 465 U.S. 1 (1984)
(holding that the Federal Arbitration Act preempts state statutes

that seek to invalidate agreements to arbitrate) and Allied-Bruce
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Terminix Cos., Inc. v. Dobson, 513 U.S. 265 (1995) (same).

49. This provision derives from RUPA § 103 (b) (8) but
may be superfluous given that the obligation to wind up affects
rights of third parties and therefore is not in the first
instance subject to change by the partnership agreement.

50. The referenced provision requires written approval
from each partner "who will be an owner of the surviving
organization and will as a result of the merger face increased
susceptibility to owner vicarious liability."

51. Source: RUPA § 103(b) (10). A partnership
agreement may of course affect the rights of transferees, who
merely stand in the shoes of the partner who originally owned the
transferred interest. But query: what about owners of bare
transferable interests? May an amendment to the partnership
agreement affect the rights of an owner of a bare transferable
interest if the owner acquired its interest before the amendment?
The same issue exists with regard to mergers. See note 488,
below.

52. Derived from RUPA § 104, but with significant
changes as noted below in notes 53 and 54. (ULLCA § 104
replicates RUPA § 104 verbatim.)

Note that RULPA addresses this topic at § 1105 but that both
RUPA and ULLCA will condition readers to look for this provision
in this location.

53. Neither RUPA nor ULLCA includes the language in

this "but" clause. The proposed additional language seeks to
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deter courts from remaking the partners' deal. Why deviate from
the RUPA/ULLCA approach? The "typical" RUPA general partnership
and "typical" ULLCA member-managed LLC are each assumed to be
informal organizations. The typical Re-RULPA limited partnership
is assumed to be a more formally structured organization, with
the partnership agreement often the product of careful
negotiations or at least detailed (if sometimes one-sided)
drafting.

54. This subsection appears in neither RUPA nor ULLCA.

55. Derived from RUPA § 106, which refers to "[t]he
law of the jurisdiction in which a partnership has its chief
executive office." According to the Comment to RUPA § 106: "The
choice-of-law rule provided by Section 106 is only a default
rule, and the partners may by agreement select the law of another
State to govern their internal affairs, subject to generally
applicable conflict of laws requirements."

56. This section has been substantially rewritten,
reflecting more modern attitudes toward permissible names and
abbreviations. The advent of LLLPs requires that a choice be
made as to the use of a partner's name in the name of the limited
partnership. Either general partners' names must be prohibited
from the name of a LLLP or limited partners' names should be
includable in the name of both ordinary limited partnerships and
LLLPs.

This draft takes the former approach, but the latter is

certainly plausible. The name limitation derives from the 1916
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Uniform Limited Partnership Act. 1In 1916, most business
organizations were either unshielded (i.e., general partnerships)
or partially shielded (i.e., limited partnerships), and it was
reasonable for third parties to believe that an individual whose
own name appeared in the name a business would "stand behind" the
business. Today most businesses have a full shield (e.g.,
corporations or limited liability companies), and neither
corporate nor LLC statutes preclude the use of an owner's name in
the name of the business. Consider, for instance, the names of
law firms organized as professional corporations, LLCs or LLPs.
Why should the rule be different for limited partnerships?

57. Source: ULLCA § 105(a).

58. This subsection is new but is analogous to both
RULPA's and Re-RULPA's treatment of limited partner names. See
subsection (c).

59. Derived from ULLCA § 105 (b).

60. This formulation comes essentially verbatim from
ULLCA § 105(b) (1). ULLCA's list of entities seems
underinclusive. What about, for example, business trusts or non-

profit corporations? What about a partnership that has filed an
assumed name certificate? The first type of problem is easily
fixed, should the Committee so desire, by replacing the list of
entities with the defined term "entity." The assumed name
problem can be fixed with a reference to that type of filing.
Query: are there any other contexts in which the name of an

entity would be recognized in the records of the Secretary of
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State?

61. ULLCA § 105(b) does not have this provision. If
Re-RULPA allows foreign limited partnerships to register
fictitious names, see ULLCA § 1005, those names will be included
on this list.

62. Bert Black, the representative of the
International Association of Corporation Administrators, has
expressed concerns about the word "use." He notes that "use"
encompasses or at least connotes intellectual property issues
outside the purview of a Secretary of State. However, ULLCA
§ 105(c) refers to "use," and, in a limited sense, the Secretary
of State does grant authority to use a name. When a name
conflict exists under subsection (d), a limited partnership may
not use the name in its certificate of limited partnership
without the Secretary of State's permission.

63. ULLCA § 105(c) (1) refers only to "reserved name,"
but that reference appears underinclusive. Subsection (d) [in
ULLCA, subsection (b)] also encompasses other names, i.e. names
in use. So long as the owner of the conflicting name agrees to
change it, why shouldn't the applicant have a right to the
formerly conflicting name?

64. ULLCA § 105(c) (1) does not required the record to
be signed.

65. Derived from ULLCA § 105(c) (1). The ULLCA version
does not include the phrase "and from the all of the names

described in subsection (d)." The phrase "an undertaking in form
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satisfactory the [Secretary of State]" is arguably inadequate to
express the substantive requirement that the new name "be
distinguishable" from other names "upon the records of the
[Secretary of State]."

66. Derived from ULLCA § 105(c) (2). The ULLCA version
places the phrase "in this State" at the end of the provision.
That placement makes the provision arguably ambiguous, since the
name has been applied for "in this State."

67. This provision is derived from ULLCA § 105(d).

The differences are as follow:

(df) A limited tTiabitity company partnership

may use the name, including a fictitious name, shown

upon the records of the [Secretary of State] as being

used by of another domestic or foreigm company entity

WirITlr TS used I this State If the other company IS

OTrgaITiZzeEd O aUuthorized to CIrarrsact DUSIneEsSsS 1TIT LTS

State—amd—the—company if the limited partnership

proposing to use the name has:
(1) merged with the other compamny entity;
(2) been formed by reorganization with the other
Tomparny entity;

(3) has been converted from the other entity; or

(34) acquired substantially all of the assets,

including the name, of the other company.
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Subsequent endnotes explain each difference.

68. Although this provision is derived from ULLCA
§ 105(d), the reference to the records of the Secretary of State
is new. This provision is part of a set of rules that enable the
Secretary of State to determine whether a limited partnership's
name 1s acceptable. As to possible conflicts with other names,
the Secretary of State's exclusive reference is to the Secretary
of State's records. The added language makes that situation
explicit.

This language also differs from ULLCA § 105(d) by: (i)
broadening the referred-to entities that might be using a
conflicting name, see note 63, above; and (ii) deleting ULLCA's
reference to entities "organized or authorized to transact
business in this State."

69. This version omits ULLCA's precondition that "the
other company [i.e., the name owner/registrant/user] is organized
or authorized to transact business in this State." The earlier
reference to the records of the [Secretary of State] make the
precondition unnecessary. In any event, the word "company" is
problematic in this context.

70. Not present in ULLCA.

71. ULLCA § 106 essentially derives from the RULPA
language in this section. Consistent with the Drafting
Committee's instructions to preserve current RULPA language
absent good cause to do otherwise, this draft follows RULPA

rather than ULLCA. The Reporter wonders, however, whether those
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instructions still make sense. It now appears that Re-RULPA will
incorporate substantial amounts of ULLCA's language while
preserving little of RULPA's language. It might make better
sense, therefore, for Re-RULPA to follow ULLCA rather than RULPA,
absent a policy reason to the contrary.

In any event, there is a substantive difference between
RULPA and ULLCA worth noting. Under RULPA § 103 (as preserved in
this draft), when a reservation expires the registrant must wait
61 days before re-applying for the same name. ULLCA § 106 (a)
states merely that a reservation is for "a nonrenewable 120-day
period."™ It is unclear whether that language means that: (i)
once the first reservation expires the same applicant can never
apply for the same name, or (ii) once a 120-day period actually
expires the same applicant can apply for the same name
immediately, with the application being considered a new
application rather than as a renewal.

72. The word "transferee" has been changed because
that word is a defined term in this draft.

73. Source: ULLCA § 107. As the comment to ULLCA
§ 106 notes, registration is more advantageous than reservation
(longer term; renewable without limitation). Registration is,
however, available only to existing, foreign limited
partnerships.

Prior drafts of Re-RULPA did not include this provision,
because the Reporter preferred to locate all provisions dealing

with foreign limited partnerships in the Article dealing with
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foreign limited partnerships. Draft #3 locates the provision
here, consistent with the instructions to follow RUPA/ULLCA.

74. In ULLCA the cross reference is to § 1005, Name of
foreign limited liability company.

75. Same cross-reference as in subsection (a).

76. Same cross-reference as in subsection (a).

77. This section is revised to conform to ULLCA § 108.
That conformity is necessary, because this draft incorporates
ULLCA §§ 109 --111 and those sections depend on the revised
language. See note 71, above, for a discussion of whether Re-
RULPA should generally follow ULLCA rather than RULPA.

This section differs from the version included in Drafts

## 1 and 2. Those drafts included the following new language:

"A limited partnership may be formed and exist without doing

business in this State." An endnote explained the proposed

addition as follows:
This provision goes further, or at least less
obliquely, than RULPA § 104(l). The RULPA provision
states that the in-state office "may but need not be a
place of its business in this State.”"™ That language
leaves open whether a limited partnership must have "a
place of its business in this state.”" There is no
reason to require that type of nexus, and Re-RULPA's
language makes clear that no such requirement exists.
Because ULLCA § 108 is based on RULPA, the additional language
would cause Re-RULPA to deviate from ULLCA. Therefore, Draft #3
removes the additional langauge.
78. It might make better organizational sense to
collect all provisions on foreign limited partnerships in

Article 9, which deals with those partnerships. If the Committee
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prefers that approach, the next draft will delete from this
section all references to foreign limited partnerships and
include appropriate provisions in Article 9.

79. The certificate of limited partnership must state
the address of the in-state office. Section 201 (a) (2).

80. ULLCA has no comparable language, because ULLCA
does not have a required records provisions. Compare ULLCA
§ 408 (a) ("A limited liability company shall provide members and
their agents and attorneys access to its records, if any, at the
company's principal office or other reasonable locations
specified in the operating agreement.")

Like Draft #2 of Re-RULPA, Draft #3 contemplates two tiers
of required records. The first tier, to be listed first in
Section 105, will comprise records to which limited partners have
"no cause" access, see Section 305(a), and will be kept in the
designated, in-state office. The second tier, to be listed
second in Section 105, will comprise records to which limited
partners may have access only for good cause shown, see Section
305(b), and will be kept where the limited partnership chooses.

8l. This formulation, taken from ULLCA, is a bit
unartful. What does it mean to "continuously maintain . . . [a&]
street address"? However, the formulation is unlikely to confuse
anyone.

82. The Reporter sees no reason to so limit the
eligible organizations, but ULLCA does so. See ULLCA § 108 (b).

(The ULLCA language is a bit different, because ULLCA refers to
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"another limited liability company." That reference does not fit
in this context.)

83. Following ULLCA, this provision applies only to
domestic limited partnerships.

84. This approach differs from RULPA's approach.

Under RULPA § 201 (a) (2), the certificate of limited partnership
must include "the address of the office and the name and address
of the agent for service of process." Changing that information
therefore requires an amendment to the certificate. RULPA

§ 202 (c). In contrast, ULLCA requires an LLC's articles of
organization only to include only " (2) the address of the initial
designated office" and "the name and street address of the
initial agent for service of process." ULLCA § 203 (a) (2) and (3)
(emphasis added). ULLCA does not specifically state who has the
authority to file a statement of change on behalf of an LLC.

85. Source: ULLCA § 110.

86. Perhaps this provision should also apply to agents
for foreign limited partnerships.

87. Bert Black, the representative of the
International Association of Corporation Administrators, suggests
that the copy should be sent to the resigning agent rather than
to the address of the limited partnership. This approach is
consistent with the 30-day time lag but adds to the problem
discussed in the next note.

The reference to a limited liability company's principal

office is from ULLCA. ULLCA § 110(b). A foreign limited
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liability company's application for a certificate of authority
must designate the principal office. As to a domestic limited
liability company, the [Secretary of State] must glean the
information from the annual report. See ULLCA § 211 (a) (3).
Because the annual report is not due upon formation, ULLCA

§$ 211(c), for some months after an LLC's organization the
[Secretary of State] does not know the LLC's principal office and
therefore cannot strictly comply with ULLCA § 110(b). The same
anomaly exists under this Draft.

88. The delayed effective date follows ULLCA § 110 (c)
but is at odds with the general law of agency. Moreover, if the
would-be resigning agent fails to forward documents during the
30-day interim, the appointing limited partnership or foreign
limited partnership might be significantly prejudiced. It might
be better to allow an immediate effective date and provide for
service on the Secretary of State if a resignation leaves the
appointing partnership without an agent for service of process.

89. Source: ULLCA § 111.

90. Bert Black, the representative of the
International Association of Corporation Administrators,
suggested, with regard to an earlier draft, that RE-RULPA
accommodate electronic filings. Section 206 has been revised
accordingly, following ULLCA § 206. Section 206 now permits the
Secretary of State to determine "the medium permitted" for
filing. It is not clear, however, that "the process, notice, or

demand”" is to "filed." Moreover, other law may require "the
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process, notice, or demand" to be in hard copy. Bert Black also
suggests that the Secretary of State be authorized to deliver via
an electronic method if the method provides a receipt (e.g. fax,
or delivery-confirmed email). The suggestion is quite
intriguing, but do faxes and email have the same "weight" as

certified mail in the eyes of a recipient?

91. This change is in keeping with the use of
"required records" as a defined term. Like Draft #2, Draft #3
contemplates two tiers of required records. The first tier, to

be listed first in Section 105, will comprise records to which
limited partners have "no cause" access, see Section 305(a), and
will be kept in the in-state office. The second tier, to be
listed second in Section 105, will comprise records to which
limited partners may have access only for good cause shown, see
Section 305(b), and will be kept where the limited partnership
chooses. The present list does NOT reflect the two tier
approach. The Reporter anticipates that the Committee will
divide the list into two tiers at its October, 1998 meeting.

92. Draft #2 used "updated" instead of "current."

93. It can be confusing to have the same word --
certificate -- refer both to an original document and to the
documents that amend that original document. This draft

therefore refers to "amendments" rather than "certificates of

amendments." The changes in this paragraph reflect that change.
94. Earlier drafts had additional language requiring
that this information be kept "in chronological order." If it
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makes sense to require alphabetical order for the listing of
partners, it seems ever more sensible to require the partnership
to maintain chronological order with regard to partnership
agreements and amendments. Upon reflection, however, the
Reporter discovered an ambiguity in the concept of "chronological
order" as applied -- namely, whether the order refers to date of
adoption (however determined) or to effective date (however
determined). Removing that ambiguity is possible but would
probably involve more complexity than the additional language is
worth.

95. Earlier drafts proposed an additional provision,
as follows:

(6) a history of all distributions made by the
partnership, stating for each distribution the
aggregate amount distributed, the date on which the
limited partnership decided to make the distribution,
and the date on which the distribution was made, and in
the case of an in-kind distribution permitted by
section 605 the nature of the fungible property to be
distributed
The additional provision has been removed as inconsistent with
ULLCA.

96. If the Committee decides to retain this provision,
the next draft will include a definition of "affiliate."

97. This additional language is proposed on the theory
that, even if the partnership agreement authorizes self-dealing,
a nonwaivable aspect of the duty of loyalty requires disclosure
of any self-dealing transaction. Neither RUPA nor ULLCA reqguire
this type of recordkeeping, but neither of those Acts has a

required records provision.
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98. Derived from RMBCA § 16.01(e) (5). Neither RUPA
nor ULLCA require this type of recordkeeping, but neither of
those Acts has a required records provision. Moreover, both of
those Acts assume decentralized management in the default mode.

99. This provision is moot if Re-RULPA never requires
written consent. Even if Re-RULPA requires some consents to be
in writing, at least these questions remain:

. Should those consents even be part of the required
records?

. Will making those consents part of the required records
keep limited partners adequately informed, or should
the Act require that notice of those consents be given
directly to all limited partners?

100. De-linking makes it necessary to expand this
section to specify a limited partnership's powers.

101. This subsection raises two issues: (1) whether a
limited partnership must have some business purpose, and, if so,
(2) how broadly the term "business" applies. The first issue has
at least two components: (a) should the law allow limited
partnerships to undertake endeavors that have traditionally
belonged to the province of non-profit ventures; and (b) is this
Drafting Committee the appropriate place to make that policy
determination. Recognizing that ULLCA authorizes LLCs to "be
organized . . . for any lawful purpose," ULLCA § 112(a), a
nonprofit limited partnership nonetheless seems oxymoronic. The

very nature of a limited partnership presupposes profit-making,
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at least eventually. A limited partnership has owners, and
sooner or later those owners are due a distribution of any
"surplus." See Section 804 (b) (providing for liquidating
distributions).

As to the second issue, it is important that limited
partnerships be able to engage in the widest range of activity
intended to produce economic gain for the limited partnership's
owners. Hence, the draft eschews the phrase "a business for
profit,”™ UPA § 6; RUPA § 101 (6), because the phrase could be read
to exclude activities other than operating businesses.

102. This changes merely de-links the current RULPA
provision from the law of general partnerships.

103. Source: ULLCA § 112(a). Query: if a limited
partnership need not have a business purpose, should the "subject
to" clause be expanded?

104. This version would not promote formal uniformity
among states but would aid intra-state uniformity.

105. ULLCA § 112 (b) expresses the exception right
here. Note 112, below explains why this draft locates the
exception in a separate subsection.

106. Derived from ULLCA § 112, which in turn appears
to have relied heavily on RMBCA § 3.02

107. ULLCA § 112(b) (4) refers to "shares or other
interests." That reference derives verbatim from RMBCA
S 3.02(06). In a limited partnership act there is no reason to

give special mention to corporate ownership interests.
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108. ULLCA did not mention limited liability
companies, but perhaps Re-RULPA should.

109. ULLCA § 112(9) begins "elect managers." The
ULLCA provision is taken essentially verbatim from RMBCA
§ 3.02(11), which begins with the phrase "elect directors.”"™ Re-
RULPA eschews the word "elect" to avoid implying that general
partners are normally subject to election.

110. RMBCA § 3.02(12) and ULLCA § 112(10) differ as to
whether the entity has the power to provide pensions for a mere
passive owner. The RMBCA provision does not mention
shareholders, while the ULLCA provision refers to members. The
ULLCA provision therefore appears to allow pensions for members
in manager-managed LLC. Perhaps ULLCA's approach reflects the
statutory default mode of member management. In any event, this
draft follows the RMBCA. Of course, a limited partnership has
the power to provide pensions for a limited partner who serves
the limited partnership as an officer, employee or agent.

111. Earlier drafts included the following addtional
provision: "(13) transact any lawful business that will aid
governmental policy." That provision appears at RMBCA § 3.02(14)
but not in ULLCA.

112. This exception derives from ULLCA § 112 (b) (1),
but is separately stated to preserve the power of a limited
partnership to sue and be sued in its own name. This power is of
the essence of a limited partnership's nature as a legal entity.

Moreover, any change in this power would significantly affect the
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rights of nonpartners.

That issue aside, the notion of limitation is problematic
for ULLCA and doubly problematic for Re-RULPA. If a statute
authorizes restrictions on an entity's normal powers, the statute
should also contemplate what will happen if restrictions exist
and the entity transgresses them. See, e.g., RMBCA §§ 3.02
(allowing the articles of incorporation to restrict a
corporation's powers) and 3.04 (dealing with ultra vires acts).
ULLCA contemplates restrictions but not transgressions.

Re-RULPA has an additional problem. A certificate of
limited partnership is not precisely analogous to an LLC's
articles of organization or a corporation's articles of
incorporation. Although all three documents function to create
an entity, certificates of limited partnership typically play a
far weaker role in governing the entity's structure and
operations. Indeed, at its July, 1997 meeting the Committee
rejected Draft #1's attempt to strengthen the certificate's role,
deleting provisions that would have made the certificate
dispositive in determining the identity of general partners.

In light of the "weak" role of a certificate of limited
partnership, it seems anomalous to empower the certificate to
restrict a limited partnership's powers. The Reporter therefore
favors deleting the language allowing the certificate to restrict
a limited partnership's powers. If a limited partnership wishes
to restrict its operations, it should indicate so in its

partnership agreement. Whether those restrictions will bind
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third parties will depend on Sections 403A (general partner agent
of limited partnership) and 403B (limited partnership liable for
general partner's actionable conduct).

113. The Reporter believes that a purpose restriction
may be too vague to function well as a limitation of authority,
but the opposite approach is certainly plausible. For example,
Section 803A(b) takes that opposite approach regarding the
certificate's reference to dissolution. Section 803A(b) provides

that:

If the certificate of limited partnership has been
amended to state that the limited partnership is
dissolved, the amendment:
(1) nullifies any statement granting authority pursuant
to Section 201 (b); and
(2) operates as a statement limiting authority pursuant

to Section 201 (b) .

114. To the uninitiated, this section appears to
conflict with Section 403D(b) (2) (general partner's loyalty duty
includes refraining from acting as or for an adverse party). The
Comment will make clear that: (i) this section has no connection
with the duty of loyalty and is intended only to deal with claims
by creditors of the limited partnership; and (ii) the unartful
formulation is retained for historical reasons and because

including language that differs substantially from RUPA and ULLCA
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would exacerbate rather than ameliorate the confusion.

N.b. -- both RUPA and ULLCA locate this provision elsewhere,
within the section dealing with fiduciary duty. See RUPA
§ 404 (f) and ULLCA § 409 (f).

115. Like the Section numbers containing a capital
letter (e.g. 403A), this number is temporary.

116. Source: RUPA § 201. ULLCA § 201 contains
essentially the same provision. Draft #1 contained a subsection
(b), stating when a partner is a proper party in a proceeding
involving a limited partnership. That provision has been

relocated to Section 403C-2 and revised.

117. This subsection is new in Draft #3 and implements
a decision made at the Committee's March, 1998 meeting. See also
Section 201(4). The Reporter confesses some uncertainty about

this provision, as follows:

. Is the provision properly located?
~ A location decision will be more easily made once the
Committee decides the overall "look and feel" issue.

. Is the provision properly phrased?
~ The phrase "perpetual term" may be an oxymoron. The
phrase has appeal, however, because people are
accustomed to thinking about the "term" of a limited
partnership.

. Is the provision correct in specifying the certificate
of limited partnership as the document for overriding

the default rule?
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~ If the limited partnership is destined to dissolve

at a date certain, why not include that fact in the

public record? Moreover, allowing the partnership
agreement to override the default rule would put Re-

RULPA at odds with ULLCA. See ULLCA § 203 (a) (5)

(requiring a limited liability company's articles of

organization to state "whether the company is to be a

term company and, if so, the term specified").

118. Change made to correspond to ULLCA and to allow
updating of this information without amendment to the
certificate. See ULLCA § 203(a) (2) and note 84, above.

119. Change made to correspond to ULLCA and to allow
updating of this information without amendment to the
certificate. See ULLCA § 203(a) (3) and note 84, above.

120. At its March, 1998 meeting, the Committee decided
that, as a default rule, a limited partnership will have a
perpetual term. The change made here reflects that decision.
See also note 116, above.

121. This provision is a much slimmed-down version of
RUPA's statement of authority. Compare RUPA § 303. RUPA's more
elaborate and extensive approach seems unnecessary given the
sharp division of authority between general and limited partners.

122. Derived from ULLCA § 203 (c), which refers a bit
inaccurately (albeit more succinctly) to "the nonwaivable
provisions of Section . . . ."

123. Source: ULLCA § 203 (c).
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124. Section 206(d) limits the delay period to 90
days.

125. The 1986 amendments to RULPA added subsection
(f), providing for restated certificates. This change merely
expands the caption to reflect that addition.

126. It is confusing to use the same term to refer
both to an initial document (i.e., the certificate of limited
partnership) and subsequent documents that amend the initial
document.

127. These changes are necessary because the term
"amendment" now refers to the entire document.

128. ULLCA contains no comparable provision, relying
instead on ULLCA §S$ 207 (permitting but not expressly requiring
the correction of a filed record) and 209 (liability for false
statement in filed record).

129. The change is to switch from the passive to
active voice.

130. "Withdrawal" is no longer the term of art.
"Dissociation" is.

131. What concerns third parties is whether the
limited partnership has dissolved, because that event affects the
power of general partners to bind the entity. See Section 803A.
It seems more sensible, therefore, to have the certificate
directly address the question of dissolution.

132. What if the partnership agreement places all

responsibility and power to amend the certificate on one general
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partner and another partner becomes aware of an inaccuracy? Does
the agreement relieve the second partner of responsibility under
this provision? Presumably not -- the certificate is not
squarely within the domain of the partnership agreement, because
inaccuracies in the certificate have an effect on third parties.
Moreover, Section 207 imposes personal liability on general
partners for failure to correct the public record. If there is
doubt on this point, however, perhaps this provision should be
included in the list of nonwaivable provisions.

133. In some circumstances, an amendment requires more
than one general partner's signature. See Section 204. This
change is to accommodate those circumstances. Section 205
(Signing and Filing by Judicial Act) 1is available to a general
partner who cannot convince fellow general partners to sign.

134. It would generally not be a "proper purpose" to
amend the certificate to undercut or conflict with the
partnership agreement. However, if the partnership agreement
gets out of synch with reality -- e.g., if a general partner is
dissociated but the partnership agreement has not been amended to
reflect that change -- this provision would oblige the general
partners to amend the certificate despite the resulting
nonconformity with the partnership agreement.

135. As a matter of organization, the reference to
execution belongs in Section 204, which deals with execution
requirements. Also, moving the reference will make it easier to

correct the current rule's simplistic approach. Who must sign a
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restated certificate depends on the nature of the changes
reflected in the restated certificate. Some changes might
require a single general partner's signature, while others might
require two or more.

136. This Section is modified for several reasons.
First, cancelling the certificate upon dissolution is misleading
because a dissolved limited partnership is not terminated.
Second, amending the certificate to indicate dissolution (as
required by this draft) provides the public the appropriate
information. Third, given past usage it would be confusing to
apply the word "cancellation" to a document filed to indicate the
termination of a limited partnership's existence. This draft
uses "declaration of termination" for that purpose. It is a
close organizational question whether treatment of that
declaration belongs here (in fealty to the current statute's
organizational structure) or in the article dealing with
dissolution, winding up and termination. Consistent with the
Committee's instructions, this draft opts for the former.

137. In prior drafts this phrase read "Promptly
after". The change is to correspond with the 30-day deadline for
amendments stated in Section 202 (b). In this draft, the
protections of Section 202 (e) do not extend to the 30-day time
period established in Section 203. The Reporter believes that
both 30-day periods merit the same protections but has deferred
proposing language until the Committee decides whether to follow

RULPA or ULLCA on the question of liability. See note 155,
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below. If the Committee chooses to follow ULLCA, this issue
becomes moot.

138. The adjective is to distinguish any restated
certificates.

139. ULLCA § 805(b) accords with RULPA in allowing
this final document to have a delayed effective date. Query:
why should an entity whose business has been fully wound up
continue to exist after the entity has publicly stated that its
business is wound up? In any event, Section 206 (d) limits the
delay period to 90 days.

140. ULLCA § 205 (Signing of records) refers to "a
record to be filed by or on behalf of a limited liability
company." This draft omits that language because paragraphs
(a) (9) and (10) contemplate a dissociated general partner filing
a record on his, her or its own behalf. The phrase "pertaining
to a limited partnership" makes clear that these signing
requirements apply on to domestic limited partnerships.
Following ULLCA, Re-RULPA does not state signing requirements for
records filed by or on behalf of foreign limited partnerships
(e.g., annual reports, applications for a certificate of
authority) .

141. NCCUSL Procedural and Drafting Manual (1997 ed.),
Rule 8 (a) (2).

142. At its July, 1997 meeting, the Committee decided
that a person can be a general partner even though not listed in

the certificate. This change reflects that decision.
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143. As proposed below, Section 302(b), in the default
mode as among the partners this change requires the consent of
all partners. However, execution of the necessary publicly-filed
document remains the province of the general partners.

144. This paragraph applies, e.g., to annual reports,
Section 211, and articles of correction, Section 206A.

145. It was suggested during the Committee's March,
1998 meeting that such statements be authorized but there was no
discussion on the legal effect of such statements. Following
RUPA, such statements would at least act as a limitation of
authority to execute transfers of real property. But what effect
on Section 208 (a), which provides in part:

The fact that a certificate of limited partnership is
on file in the office of the Secretary of State is
notice that the partnership is a limited partnership

and the persons designated there=im in the certificate

as general partners are general partners

(Emphasis added.) Pending the Committee's deliberations on this
issue, Draft #3 omits any provision for the legal effect of
statements referred to in this provision and for the filing of
such statements. (Determining where to place such provisions
will be considerably easier after the Committee decides the
overall "look and feel" issue.)

146. The March, 1998 meeting did not discuss this
statement, but its inclusion seems to follow a fortiori from the

decision to allow statements by dissociated partner. Compare
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RUPA § 304 (authorizing a person "named as a partner in a filed
statement of partnership authority" to file "a statement of
denial™). Query: would a statement of denial mean that the
person is merely a limited partner, or would it be tantamount to
declaration of withdrawal under § 304 (a) (2)°7?

147. The changes to subsection (b) address three
issues: First, as a merely technical matter, the reference to
"records" encompasses the new categories of documents, such as
amendments, declarations and annual reports.

Second, the current language of subsection (b) suggests that
the special requirements viz a viz new general partners do not
apply to the original certificate. See RULPA § 401 (captioned
"Admission of Additional General Partners" [emphasis added],
referring only to events "[a]fter the filing of a limited
partnership's original certificate" [emphasis added], and
suggesting thereby that "admission" does not refer to the
original general partners). If subsection (b)'s protections make
sense for additional general partners, they make sense for the
original general partners as well. The changes therefore apply
subsection (b) to the original certificate.

Third, subsection (b) could be read to apply even when the
attorney-in-fact is not signing on behalf of the new partner.
Consider, for example, an amendment that both converts an
ordinary limited partnership into an LLLP and adds a new partner.

Section 204 (a) (2) [new] requires that all the old partners sign

the amendment. If one of these old partners wishes to sign
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through an attorney-in-fact, is there any reason to require the
authorization to specifically refer to that part of the amendment
that designates some other person as a new partner? The changes
make clear that subsection (b) applies only to an authorization
from a person who is about to be newly designated as a partner.
Neither RULPA nor this draft state whether the [Secretary of
State] should file each power of attorney along with the record
to which the power pertains, although RULPA § 105 (a) (2) does
require the limited partnership to keep in its required records
"executed copies of any powers of attorney." The Reporter is
unaware of any problems in this regard but notes that ULLCA
§ 205(c) provides that "[plowers of attorney relating to the
signing of records to be filed [by or on behalf of a limited
liability company] by an attorney-in-fact need not be filed in
the office of the [Secretary of State] as evidence of authority
by the person filing but must be retained by the company."
Parallel language can be inserted in Re-RULPA if the Committee
wishes, but the Committee should then decide the rule applicable
to filings not by or on behalf of a limited partnership -- e.g.,
filings by a dissociated general partner.

148. This subsection raises two questions: (1) Given
that ULLCA has no comparable provision, should Re-RULPA omit this
provision? (2) If Re-RULPA retains this provision, should the
provision extend only to the certificate, amendments and
declarations, or also to other filings, such as annual reports

and applications by foreign limited partnerships for certificates
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of authority? Any rationale for deviating from ULLCA would
relate to general partner personal liability. That is, it could
be argued that the existence of general partner liability makes
misstatements in limited partnership filings more serious than
misstatements in LLC filings. The Reporter considers that
argument unpersuasive and recommends deleting the subsection.

In case the Committee disagrees, the provision should be

reinstated and revised as follows:

Narrower scope -- The execution of a certificate,

amendment, or declaration by a genmerat partmer person

pursuant to this section constitutes an affirmation

under the penalties of perjury that the facts stated

threretr in that record are true.

Broader scope -- The execution of a tertificate record

by a genmerat partmer person pursuant to this section

constitutes an affirmation under the penalties of

perjury that the facts stated theretmr in that record

are true.

149. Following ULLCA, Re-RULPA uses "sign" as a
defined term of art. ULLCA § 210, that Act's comparable
provision, is captioned "Filing by Jjudicial act."

150. Strictly speaking, Section 204 does not require a
person to execute a document; the section merely specifies whose

signatures are required for a document to be properly executed.
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151. RUPA contains another approach, allowing various
persons to file documents to correct the public record. See RUPA
§$ 304 (authorizing a person "named as a partner in a filed
statement of partnership authority" to file "a statement of
denial™); 704 (authorizing a dissociated partner to file a
statement of dissociation); and 805(a) (authorizing a partner who
has not wrongfully dissociated to file a statement of
dissolution). Draft #3 of Re-RULPA partially reflects this
approach. See note 145, above. Draft #3 does not contemplate
dissociated a general partner filing a statement of dissolution.
(Any non-dissociated general partner may do so.)

Whether Re-RULPA should follow RUPA in this respect is a
different matter. RUPA assumes decentralized management, so
decentralizing the power to affect the entity's public record is
consistent with RUPA's overall paradigm. Re-RULPA, however,
assumes centralized management. The general partners run the
business and, it can be argued, should have exclusive authority
and responsibility to maintain the limited partnership's public
record.

152. This Section has been completely revised,
following ULLCA § 206 essentially verbatim.

153. "[Alccepted for filing"™ does not precisely
correspond with the language in subsection (a). Perhaps the
phrase should read "filed by the [Secretary of State]."

154. Source: ULLCA § 207.

155. This section reaches much further than the
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comparable ULLCA provision. ULLCA § 209 provides:
If a record authorized or required to be filed under
this [Act] contains a false statement, one who suffers
loss by reliance on the statement may recover damages
for the loss from a person who signed the record or
caused another to sign it on the person's behalf and
knew the statement to be false at the time the record
was signed.

ULLCA omits personal liability for those who learn of a

misstatement, have the authority to corrrect it but fail to do

So.

156. The addition is to make clear that the
exculpatory provision contained in Section 202 (e) modifies this
Section's general statement of liability. Both Section 202 (e)
and this Section are RULPA provisions.

157. Further revision of this awkwardly phrased
provision awaits the Committee's decision on the scope of
liability. See note 155, above. If this provision is retained
in substance, its enumeration of corrective measures will expand
to include statement of denials and dissociation.

158. The provision states no obligations with regard
to declarations of termination, because the filing of that
declaration terminates the limited partnership and perforce the
status of general partner.

159. "Statement" is a term of art under RUPA and will

probably become so under Re-RULPA.
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160. This Section attempts to centralize most of the
provisions that deal directly with this subject. There are other
relevant provisions, however; e.g., Sections 602C(a) (2) (ii)
(cutting off a dissociated general partner's power to bind the
limited partnership when "90 days have passed since the
certificate of limited partnership was amended to state that the
person 1is dissociated as a general partner™); 602D(b) (2) (ii)
(functional equivalent as to general partner's liability for
post-dissociation debts of the limited partnership); 803A (b)
(stating that an amendment to the certificate which states that
the limited partnership is dissolved has consequences with regard
to a general partner's authority to transfer real property);
803A (c) (imputing notice to non-partners of the dissolution of
the limited partnership "90 days after the certificate of limited
partnership has been amended to state that the limited
partnership is dissolved"). See also Section 201 (c) (stating
rules for reconciling conflicts between the certificate of
limited partnership and the partnership agreement).

Further work on centralizing these provisions awaits the
Committee's discussion and decision on two related issues:
(1) to what extent will persons be allowed to file statements,
denials, etc. regarding their respective relationships to the
limited partnership (e.g., claiming dissociation as a general
partner, denying ever having been a general partner); and (ii)
what effect will such statement and denials have?

16l. Notice to whom and to what effect?
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162. Draft #1 significantly changed this provision,
but at its July, 1997 meeting the Committee rejected the approach
underlying those revisions. Accordingly, Draft #2 returned most
of RULPA's original language. In addition, Draft #2 deleted what
was subsection (c). That subsection provided:
(c) A certificate of limited partnership's designation
of a person as a general partner [alternative language:
If a certificate of limited partnership designates a
person as a general partner, that designation] is
conclusive in favor of a person who gives value without
knowledge to the contrary. A person not a partner is
deemed to know that the persons designated as general
partners in the certificate of limited partnership are
a limited partnership's only general partners.

Draft #3 continues Draft #2's approach in this matter.

163. Following RUPA, this provision applies even in
favor of a partner.

164. Source: RUPA § 302(b) (1) and (2). N.b. -- this
draft does not require duplicate filings.

165. Source: RUPA § 303(e). N.b. —-- this draft does
not require duplicate filings. Note also that, following RUPA,
this provision operates even i1if the partnership agreement differs
from the statement and a third party knows of the differing
provision of the partnership agreement. In that event, this
provision operates to impute knowledge "of the limitation" to the
third party. What result if the third party relies on the
partnership agreement and ignores the filed limitation?

Comment 2 to RUPA § 303 suggests that the third party acts at its

peril, because the publicly-filed limitation means the partner

lacks the power to bind the entity: "Of course, a transferee
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with actual knowledge of a limitation on a partner's authority is
bound under Section 301, whether or not there is a recorded
statement of limitation." However, the Comment does not seem to
contemplate a third party "knowing" two conflicting things.

166. Derived from RUPA §§ 303 (e) and 704 (c).

167. The complete revision of Section 206 made it
necessary to completely revise this Section.

168. The obligation runs from the entity to its
owners, although the managers (i.e., the general partners) are
obliged to carry out this as well as other obligations of the
entity.

169. Source: ULLCA § 208.

170. The Reporter would prefer a different name for
this document, so that as much as possible the word "certificate"
refers to the certificate of limited partnership. Consistent
with instructions to follow RUPA/ULLCA, however, this Draft uses
the same name as used by ULLCA.

171. The Committee should consider adding two new

paragraphs:

. "whether the certificate of limited partnership has
been amended to indicate that the limited partnership

has been dissolved"

. "whether the limited partnership is a limited liability

partnership"
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These are additions are not included in Draft #3, because ULLCA
§ 208 seems designed to provide information not available on the
face of the organizational document (i.e., the articles of
organization for an LLC; the certificate for a limited
partnership). But see ULLCA §§ 208 (b) (2) (requiring the
certificate of existence to set forth "whether [the limited
liability company's] duration is at-will or for a specified term,
and, i1f the latter, the period specified") and 203 (5) (requiring
the articles of organization to set forth "whether the limited
liability company is to be a term company and, if so the term
specified").

172. Source: ULLCA § 211.

173. Draft #1 read "has before that time signed".

174. Draft #1 read "valid under".

175. Paragraph (2) is deleted because it is unclear
how a limited partner admitted under that clause differs from a
limited partner admitted under subsection (b). In particular, it
is unclear why paragraph (2) allows the required records to
provide for admission, while subsection (b) requires compliance
with the partnership agreement.

176. At its last meeting, the Committee decided to
eliminate this language in favor of a simpler approach.

177. This version boils down the current
subsection (b) to its essence. Since the partnership agreement
governs this area, why have the statute address separately the

two pathways by which a person can become a limited partner after
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formation? On both pathways the rule is the same: no default
right to become a member. It is likewise unnecessary to
expressly refer to unanimous partner consent as a fallback mode
of admission, since that consent will always suffice to amend the
partnership agreement. However, because that point is not
obvious, the draft specifically refers to "the consent of all the
partners." Draft #1 required that consent to be written. At its
July, 1997 meeting, the Committee decided to delete that
requirement. At that meeting the Committee also noted the
possibility of a person becoming a limited partner via a merger.
Draft #2 therefore accommodated that possibility as well as the
possibility of conversion. Draft #3 continues Draft #2's
language.

178. This version furthers the process of
simplification and removes the formal distinction between
obtaining membership pre- and post-formation. Section 101B(b)
permits a partnership agreement to be signed prior to formation,
to be effective upon formation.

179. Draft #1 included a subsection (c), requiring the
limited partnership to update its required records when a person
becomes a limited partner. The Committee directed that that
requirement appear in the required records section.

180. 1Including this particularized statement conflicts
with the paradigm established in Section 101B -- namely, that the
partnership agreement has power generally to govern the internal

relations of a limited partnership.
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181. Draft #1 first listed various nonfinancial rights
of a limited partner and then stated that a limited partner had
no other management rights. At the Committee's direction,

Draft #2 begins with the restrictive language.

ULLCA contains a comparable list. See ULLCA § 404 (c)
(management of limited liability company). For Re-RULPA there
are two possible locations for the list: here, in the section
dealing with limited partners, or Section 403, dealing with the
management rights of general partners. Draft #2 continues the
approach of Draft #1 and locates the list here. Accordingly,
Section 403 refers to this section. If the Committee wishes, the
list can be relocated to Section 403 and this section will then
refer to the list in Section 403.

182. This list was re-styled in Draft #2, to follow
the style of ULLCA § 404 (c). The following items appear in ULLCA
404 (c) but not in this Draft: the making of interim
distributions; waiver of the right to have the company's business
wound up (inapposite); the sale, lease, exchange, etc. of all of
the company's property. Draft #2 did not reserve such sale,
lease, exchange, etc. to a vote of the limited partners, thereby
implicitly authorizing the general partners to take such action
on their own.

That approach is continued in Draft #3 and is consistent
with a decision the Committee made in its July, 1997 meeting.
Draft #1, Section 403 (c) prohibited general partners from taking

"any action outside the ordinary course or the proper winding up
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of the limited partnership's business" and an endnote suggested
that, except during winding up, disposition of substantially all
of a limited partnership's assets would typically be outside the
ordinary course. The Committee deleted Section 403 (c).

183. Draft #1 included the phrase "and other
information regarding the limited partnership's business, affairs
and financial condition". The Committee deleted provisions
requiring the limited partnership to compile that additional
information -- hence the deletion made here in Draft #2 and
continued in Draft #3.

There has been some discussion as to whether access to

records properly fits with the caption of "management rights"and

concept of I"participat[ing] in . . . management."
184. The first cross reference is to the generally
applicable provision on admitting limited partners. The second

cross reference is to the generally applicable provision on
admitting general partners. The third cross reference is to the
provision allowing the admission of a new general partner
following the dissociation of the limited partnership's last
general partner. In the default mode, the first two of the cross
referenced provisions require unanimous partner consent. The
third requires consent from limited partners owning a majority of
profits interests.

185. There has been some discussion as to whether
bringing a derivative action properly fits with the caption of

"management rights" and concept of "participat[ing] in
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management." The Reporter notes, however, that courts addressing
the demand futility question routinely state that the bringing of
litigation is ordinarily a matter of business Jjudgment, to be
decided by the company's management.

186. Perhaps this provision should be expanded to
include action under the partnership agreement.

187. Source: ULLCA § 404(d). The same provision
appears 1in Section 403. The repetition follows from Re-RULPA's
bifurcated approach to limited and general partners.

188. Source: ULLCA § 404 (e). The same provision
appears in Section 403. The repetition follows from Re-RULPA's
bifurcated approach to limited and general partners.

189. For the Comment: The phrase "as a limited
partner" means that: (i) this provision does not disable a
general partner that also owns a limited partner interest, and
(ii) a separate agreement could empower and entitle a person who
is a limited partner to act for the limited partnership in
another capacity; e.g., as an agent.

Also for the Comment: The fact that a limited partner has
no power to bind the limited partnership means that information
possessed by a limited partner is not attributed to the limited
partnership. Attribution of information is an aspect of the
power to bind.

190. Draft #1 contained a paragraph (d), that stated:
"This section does not prevent a limited partner from bringing a

direct action to enforce rights personal to that limited partner.
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A limited partner may bring a direct action with or without an
accounting." The Committee directed that those issues be
addressed elsewhere. See Section 1005 (a).

191. Deleted from Draft #1 -- the phrase "on account
of that status". The Comment will state that a limited partner
can assume fiduciary obligations on account of some other
relationship to the limited partnership. For example, a limited
partner who acts as a broker or attorney for the limited
partnership will owe the limited partnership fiduciary duties in
that role. See also Section 404 (Dual Capacity).

192. Note that by its terms this rule does not apply
if the limited partner exercises powers under a separate
agreement. A limited partner who acts under a separate agreement
will have at least whatever contractual duties that agreement
provides. If the agreement reflects or defines a fiduciary
relationship (e.g., an agent), that relationship will impose
fiduciary duties as well.

193. Derived from ULLCA § 409(h) (3). Like the ULLCA
provision, this provision could be read to omit nonfeasance; i.e.
to not apply to a limited partner who is given rights but fails
to exercise them.

194. Derived (loosely) from RMBCA § 7.32(e).

195. The Reporter's notes indicate that at the July,
1997 meeting there was some support for this Alternative. If the
Committee adopts this Alternative, the Reporter will propose a

Comment indicating that this language does not immunize a person

210



from liability for usurping a general partner's functions.

196. Source: RUPA § 404 (d).

197. This sentence follows the Committee's
instructions. The rule stated here adds significance to the
proposed Comment.

198. Source: RUPA § 404 (e). Draft #1 used slightly
different language and inserted this statement into the paragraph
on good faith and fair dealing. Consistent with the Committee's
instructions, subsequent drafts have more faithfully followed the
RUPA approach.

199. Draft #1 contained the following statement,which
the Committee deleted as more appropriate for a Comment: "This
section does not prevent a limited partner from assuming
fiduciary or other duties in some capacity other than limited
partner."

200. The Comment will indicate that in this respect
limited partners are analogous to shareholders. (That statement
could serve as fodder for a "piercing" claim. See note 253,
below.) Draft #1 included a paragraph stating: "This section
does not prevent a limited partner from being liable as a result
of the limited partner's own conduct, to the extent that the same
conduct would result in liability for a person who is not a
limited partner." The Committee deleted that paragraph as
inappropriate for the statutory text. A Comment will address the
issue, noting that nothing in the limited partner's shield

affects claims for which owner status is not an element.
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201. Under the current draft, in most circumstances a
limited partner's name does not belong in the name of an LLLP.
However, violation of that rule should not subject the limited
partner to personal liability. No third party has the right to
expect any general partner to be vicariously responsible for an
LLLP's debts. This entire paragraph could be eliminated if the
Committee adopts a more modern approach to using the names of
owners in the name of the entity. See notes to Section 102.

202. This is an elliptically drafted provision. 1Its
components function to produce the desired result, but the reader
has to work through the details before seeing the big picture.
To state the rule directly would, however, require a much longer
provision. In light of the rare use of the current provision and
the need to keep the statute to a manageable length, this draft
makes no substantial revisions.

N.b. -- neither this provision nor any other in this draft
deal with a general partner who starts an enterprise erroneously
believing the enterprise to be an LLLP. This issue can be
labelled "defective formation" and only arises with regard to
full shield entities. With an ordinary limited partnership, the
general partner is always liable for the business' debts and so
the niceties of formation have little impact.

Corporate law has dealt with this issue in various ways,
including: MBCA § 146 (persons assuming to act when de jure
corporation not yet formed); RMBCA § 2.04 (liability for

preincorporation transactions); the doctrines of de facto
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incorporation and corporation by estoppel. ULLCA does not
address the subject.

If the Committee wishes, the next draft can include a
provision immunizing general partners who in good faith but
erroneously believe themselves to be general partners of an LLLP.
It can be argued that such people are indistinguishable from
"persons purporting to act as or on behalf of a corporation [not]
knowing there was no incorporation." RMBCA § 2.04.

In deciding
this point, it is well to consider that a LLLP resembles an LLC
at least as much as a corporation and that ULLCA is a very recent
Uniform Act. Absent a good reason to the contrary, why not
follow ULLCA rather than the RMBCA?

203. In this draft "contribution" is a defined term
and relates to an investment in a de jure limited partnership.
This provision is not limited to that situation.

204. Even 1if the Committee decides that a limited
partnership need not have a "business" purpose, the word
"business" should probably remain here. This provision addresses
the vicarious liability that arises from co-ownership of a would-
be profit-making enterprise.

205. The phrase "is not a general partner" is
redundant to the extent the phrase is intended to protect the
would-be limited partner from vicarious liability to third
parties. Moreover, the phrase may be confusing in relation to

Section 403A (General partner agent of limited partnership). If
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this section is intended to override Section 403A, this section
should say so explicitly. If not (which the Reporter thinks is
and should be the case) the phrase "is not a general partner"
does not belong here.

206. The addition is intended to cover situations in
which no certificate of limited partnership is on file and
therefore no limited partnership has come into existence. 1In
those circumstances, a person cannot have the rights of a limited
partner because no limited partner interests can yet exist.

207. This change is intended to aid clarity by
reserving the term "certificate" for the certificate of limited
partnership. Note that a "person erroneously, etc." cannot make
use of Section 206A (correcting filed record), because (i) that
provision would apply only if a certificate of limited
partnership has been filed, and (ii) even a certificate has been
filed, the statement of correction must be signed by a general
partner. See Section 204 (a) (8).

208. The Comment will indicate that: (i) this
provision permits a withdrawing person to receive as an ordinary
creditor payment equal to the amount by which the value of the
person's investment (determined as of the time made) exceeds any
distributions received prior to withdrawal, but no greater
amount; (ii) this provision does not require the return of any
greater amount received prior to withdrawal; and (iii) whether
the withdrawing person has a right viz a viz the enterprise or

others connected with it to receive any return at all is a matter
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for other law.

209. Under the added language, 1f at the relevant
moment the limited partnership is a LLLP, no personal liability
results.

210. When a limited partnership exists de jure --
i.e., when a certificate of limited partnership has been filed --
the recourse provided by this section would partially overlap the
recourse provided by a statement denying general partner status.
See note 146, above.

211. This rule is perhaps implicit in the current
language, but seems worth stating directly, especially in light
of the new approach to limited partner withdrawal. The
provision's purpose is to protect the withdrawing person from
claims from other partners or would-be partners but not, for
example, to give the withdrawing person a statutory right to
avoid a personal guarantee made to a lender.

212. This Section has been substantially rewritten,
essentially to provide greater guidance to partners and courts.

213. Limited and general partners have different roles
in the management of the business and therefore have different
needs for information. Section 403E discusses the information
rights of general partners.

214. At the July, 1997 meeting, the Committee deleted
"other than a statement of another partner's account as partner.”
This deletion reflected a decision to exclude such accounts from

the scope of required records. For an explanation of the
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reference to Section 105, see note 217, below.

215. Given the passive nature of limited partners and
the presumed entrenchment of general partners, this draft
provides limited partners broad access to some of the required
records. Case law involving objections to limited partner access
is scant, and mostly concerns limited partners seeking the names
of fellow limited partners or information on alleged general
partner misconduct. The information has been sought either to
find support for litigation or prepatory to making a bid to take
over the partnership business. Barring access in those
circumstances would prefer or entrench the general partners. If
a limited partnership wishes to maintain its financial
information as confidential, Section 305(f) allows the
partnership agreement and the general partners to impose use
limitations. Even if the partnership fails to do so, the limited
partner's obligation of good faith and fair dealing should
provide some constraints.

216. Draft #1 referred to "the limited partnership's
in-state office." The Committee deleted that reference in favor
of the current language, which is taken from RMBCA § 16.02.

217. Draft #1 required the limited partnership to
create or compile information. The Committee rejected that
requirement and directed that this paragraph refer only to
information already in existence as a "record." That change
would indeed narrow limited partner access rights, but probably

not as much as the Committee intended. The term "record" is much
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broader than the notion of "required records," and the language
as contemplated by the Committee at its July, 1997 meeting would
give limited partners potential access to any information the
limited partnership happens to maintain as a record. Compare the
RMBCA, which limits access to specified records. RMBCA § 16.02.

Consistent with what he hoped was the spirit of the
Committee's decision, in Draft #2 the Reporter went beyond the
express language discussed at the July, 1997 meeting and:

. bifurcated the required records into two categories:

~ records to which limited partners have "no cause"

access, and

~ records to which limited partners may have access

only for cause
. restructured the access provisions of this section
accordingly.
The Committee's March, 1998 meeting did not reach this matter, so
Draft #3 continues the approach first included in Draft #2.

218. Derived from RMBCA, § 16.02(c). That provision
refers to "proper purpose." This draft substitutes for that
phrase the explanation given in the RMBCA Comment. Draft #1
followed RMBCA § 16.02(c) (1) in imposing a "good faith"
requirement. This Draft deletes that specific requirement as
redundant, given a limited partner's generally-applicable duty of
good faith.

219. Derived from RMBCA § 16.03(c). Draft #1 included

another requirement, -- i.e., that the information sought could
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"be compiled, created, or otherwise obtained by the limited
partnership without undue hardship." The Committee's decision to
limit access to existing records renders superfluous the undue
hardship provision.

Note, however, that in unusual circumstances a limited
partner might be able to compel the creation or compilation of
information. If the limited partnership has failed to maintain
required records, a limited partner might bring a mandamus action
seeking to compel the creation of those records, coupled with an
action pursuant to this section seeking access to those records
once created.

220. In a dispute concerning demanded records, general
principles of civil procedure will impose the burden of proof on
the party seeking relief; i.e. the person making demand. If the
Committee wishes to emphasize that point, the Comment could
state: "In any dispute under this section, under general
principles of civil procedure the limited partner making the
demand has the burden of proving a right to the demanded record."

221. Deleted from Draft #1 -- paragraph (d):

Whenever [this Act] or a partnership agreement provides

for a limited partner to vote on or give or withhold

consent to a matter, before the vote is taken or the

consent given or withheld the limited partnership

shall, without demand, provide the limited partner with

all information which the general partners possess or

have access to and which is material to the limited

partner's decision.

Paragraph (d) derived from ULLCA § 408 (b), which provides
comparable rights to LLC members even in a manager-managed LLC.

Discussion at the Committee's July, 1997 meeting suggested that
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the applicability of ULLCA § 408 (b) to manager-managed LLCs was
an "oversight."

222. For the notion that former owners should have
access rights, see ULLCA 408 (a).

223. This paragraph was added in Draft #2.

224. At the July, 1997 meeting, the Committee decided
that the general partners should have the right to impose use
limitations, even if the partnership agreement is silent.
Consistent with Re-RULPA's entity approach, the new language
refers to the limited partnership, rather than the general
partners.

225. A Comment will indicate that "limitations on use"
include confidentiality restrictions.

226. This language allows only the partnership
agreement to define remedies. At its July, 1997 meeting, the
Committee specifically decided to mention remedies, but the
discussion did not -- to the best of the Reporter's recollection
-— contemplate the radical step of allowing one party (i.e., the
limited partnership) to unilaterally define remedies. The

Committee did specifically contemplate liquidated damages, so

that concept appears in this Draft. The Reporter wonders,
however, whether a specific reference is necessary. Liquidated
damages are an ordinary phenomenon in agreements. If the

partnership agreement may define remedies, then perforce the
agreement can specify ligquidated damages. If the Committee

wishes to do more than reaffirm ordinary contract law principles
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(e.g., by relaxing the standards for enforcing ligquidated
damages), the statute must do more than merely mention liquidated
damages.

227. Under this language the limited partnership may
itself impose use restrictions. That authority renders
superfluous the language in Draft #1 which had authorized the
limited partnership to apply to court to impose such
restrictions.

228. To protect a limited partner's right of access
this draft imposes a special requirement on partnership agreement
provisions purporting to limit the information's use -- namely,
the restrictions must be reasonable. This language is partially
redundant of Section 101B(c) (2) (prohibiting the partnership
agreement from unduly restricting access to information under
this Section and Section 403E). Although Section 101B's language
derives from RUPA, it may be necessary to change that language to
fit with this subsection. This subsection creates both
(i) additional authority to restrict access (i.e., not only via
the partnership agreement but also via the limited partnership's
unilateral action), and (ii) additional limitations on those
restrictions (i.e., the limited partnership has the burden of
proving reasonableness, regardless of how the restrictions are
imposed) .

Per the Committee's instructions, Draft #2 deleted the
following language from Draft #1: "A restriction relating to the

use of the names and addresses of the partners is not
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reasonable."

229. At the Committee's March, 1998 meeting the
Reporter was directed to refer to ULLCA § 408 (b) and provide
comparable protections for the estate of a deceased partner. The
legal representative of a deceased limited partner would have the
rights only of a person dissociated as a limited partner, because
death causes dissociation. See Section 603 (b) (6).

230. Under Section 603A(3), a person dissociated as a
limited partner becomes a transferee of the person's own
transferable interest.

231. At its July, 1997 meeting, the Committee decided
that a person could be a general partner without being so
designated in the certificate of limited partnership. Therefore,
if a person is a general partner according to the partnership
agreement but not according to the certificate, that person has:

. all the rights and duties of a general partner as to

the limited partnership and the other partners; and

. the powers of a general partner to bind the limited

partnership under Section 403A and 403B.

The certificate of limited partnership is consequently a far
less powerful document that envisioned in Draft #1. With regard
to the status of general partners, the certificate merely serves
as notice that those persons so listed are general partners. The
absence of a name is not affirmatively significant. Suppose, for
example, that a third party believes X to be a general partner,

but the certificate of limited partnership does not list X as a
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general partner. That omission does not undercut X's bona fides
in the eyes of the third party -- even if the third party has
reviewed the certificate.

With regard to authority to transfer real property, the
certificate can go further. It can specifically limit that
authority to a particular general partner or to persons named in
the certificate as general partners. See Section 208 (c).

232. This language follows the simplified approach
proposed as alternative language for the admission of limited
partners. See Section 301.

233. This section was deleted in Draft #1, because
under that draft's "discharge" paradigm it was not necessary to
deal separately with the dissociation of general and limited
partners. In Draft #1 treatment of dissociation was therefore
relocated to Article 8.

Draft #2 dispensed with the notion of general partner
discharge, so it was once again necessary to treat the
dissociation of general and limited partners at least somewhat
differently. Many of the causes of dissociation overlap, and the
Reporter favors dealing with general and limited partner
dissociation in one section. Nonetheless, consistent with the
Committee's instructions to maintain as much as possible of
RULPA's structure and "look and feel," Draft #2 included separate
sections on general and limited partner dissociation. Draft #3
continues that approach. See, for example, Sections 602 and 603.

234. Derived from ULLCA § 404 and RUPA § 401.
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235. At its July, 1997 meeting, the Committee decided
to use ULLCA's language for this provision. Accordingly, this
paragraph follows ULLCA § 404 (b) (1) and (2) essentially verbatim.
ULLCA does not specifically address deadlock, i.e., when the
decision-makers split 50-50 on an issue. In that situation, any
proposed decision will fail, because a majority is more than 50%.
The consequences of deadlock will depend on the seriousness of
the situation. If the deadlock involves a crucial issue, a court
might order dissolution under Section 802 (a).

236. Perhaps this provision should be expanded to
include action under the partnership agreement.

237. Source: ULLCA § 404(d). The same provision
appears in Section 302. The repetition follows from Re-RULPA's
bifurcated approach to limited and general partners.

238. Source: ULLCA § 404(e). The same provision
appears 1in Section 302. The repetition follows from Re-RULPA's
bifurcated approach to limited and general partners.

239. Source: RUPA § 401 (c). The draft does not
include any parallel provision for limited partners, because they
are assumed to be passive. To the extent a limited partner has
authority to act on behalf of the limited partnership, agency law
principles will apply to create an indemnity obligation. In
other situations, principles of restitution might apply.

240. Source: RUPA S 401 (d).

241. Source: RUPA S 401 (e).

242 . Derived from RUPA § 401 (h), but this draft omits
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RUPA's exception "for reasonable compensation for services
rendered in winding up the business of the partnership." 1In a
limited partnership, winding up is a foreseeable consequence of
being a general partner. See Section 403 (a).

243. At its July, 1997 meeting, the Committee decided
to delete subsection (h). That section, sourced from RUPA §

401 (k), provided: "This section does not affect the obligations
of a limited partnership to other persons under Section 403A."

An endnote to subsection (h) gquestioned that subsection's
accuracy, noting that some provisions of this section do affect a
general partner's actual authority and therefore can affect a
limited partnership's obligations to third parties.

244 . Source: RUPA § 301.

245. Draft #1 substituted the phrase "the general
partner had actual authority for the act or the limited
partnership ratified the act"™ for RUPA § 301(2)'s phrase
"authorized by the other partners." An endnote to Draft #1
explained the substitution as follows:

The Comment to RUPA § 301 explains what RUPA means by

"authority" in this context. This draft merely takes
RUPA's explanation and puts that explanation into the
statute.

Draft #2 returned to the RUPA language, in accordance with the
Committee's instructions at the July, 1997 meeting, and of course
Draft #3 continues that approach. The Reporter continues to urge
the Committee to return to Draft #1's approach in this instance
and notes that RUPA comments ascribe various meanings to the word
"authority." See RUPA §§ 301, Comment 3 (interpreting RUPA §
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301(2), which contemplates an act "not apparently for carrying on
in the ordinary course" as being "authorized by the other
partners; stating that the subsection "makes clear that the
partnership is bound by a partner's actual authority, even if the
partner has no apparent authority™); 305, Comment, third
paragraph (explaining that the phrase "with the authority of the
partnership"” in § 305(a) "is intended to include a partner's
apparent, as well as actual, authority"); 305, Comment, fifth
paragraph (interpreting, without quoting, the phrase "with
authority of the partnership" in § 305(b) and indicating that the
phrase refers to "the scope of the partner's actual authority").

246. This draft follows ULLCA in omitting any parallel
to RUPA § 302, Transfer of Partnership Property. RUPA § 302
derives from UPA § 10, and both those sections address issues
arising from the former aggregate aspect of general partnerships.

247. Source: RUPA § 305.

248. For the sake of clarity, Draft #1 included at
this point the phrase "actual or apparent." RUPA § 305(a) is the
source of this provision, and the Comment to RUPA § 305 (a) states
"[t]lhis is intended to include a partner's apparent, as well as
actual, authority." Remarkably, the Comment to RUPA § 305 (b)
interprets the phrase "acting with the authority of the
partnership" to refer only to "the scope of the partner's actual
authority." To avoid confusion, Draft #1 inserted the applicable
adjective into the text of the statute.

In accordance with the Committee's instructions at the July,
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1997 meeting, Draft #2 returned to the RUPA language, and of
course Draft #3 continues that approach. The Reporter continues
to urge the Committee to return to the Draft #1 language.

249. According to the Comment to RUPA § 305(b), that
subsection's phrase "acting with authority of the partnership"
refers only to "the scope of the partner's actual authority." As
to wvarious meanings RUPA Comments ascribe to the word authority,

see notes 245 and 248, above.

250. ULLCA omits this provision. Subsection (a) would
suffice to cover subsection (b), except that -- according to the
RUPA comments —-- subsection (a) includes apparent authority while

subsection (b) does not.

251. Source: RUPA § 306.

252. Draft #1 included within the exception "Section
401F (discharged [now 'dissociated'] partner's liability to other
persons"). Draft #2 omitted that reference because, strictly
speaking, Section 401F [now Section 602D] does not refer to a
general partner's liability. The Comment will note that Section
602D governs the personal liability of a dissociated partner.

253. The Committee needs to consider what, if
anything, the Act should say about the doctrine of "piercing the
[corporate] wveil." The doctrine has little relevance for
ordinary limited partnerships, because, except in the most
extraordinary circumstances, the general partner's management
control and personal liability render the doctrine moot.

(Piercing remains relevant, as a matter of corporate law, with
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regard to the shareholders of a corporate general partner.)

Piercing is, however, an important issue with regard to
LLLPs, because an LLLP has a full, corporate-like liability
shield. Following ULLCA, this draft does not directly mention
piercing. However, following ULLCA, RUPA and UPA, Section
101C(a) of this draft provides that "[u]lnless displaced by
particular provisions of this [Act], the principles of law and
equity supplement this [Act]." Piercing is an equitable
doctrine. Unless the Committee directs otherwise, the Reporter
will prepare a Comment that refers to piercing as an available
equitable doctrine.

254. Draft #1 included most of this material in the
preceding section, Section 403C. Consistent with the Committee's
instructions at the July, 1997 meeting, Draft #2 followed RUPA
more closely. This Section, unchanged since Draft #2, follows
RUPA § 307 essentially verbatim, except for the insertion of
subparagraph (b).

255. Shouldn't this be "must"?

256. This draft follows RULPA and limits derivative
claims to limited partners. See Section 1001.

257. Draft #1 omitted this section as unnecessary,
given the powerful role of the certificate of limited
partnership. At its July, 1997 meeting, the Committee deflated
that role considerably, and Draft #2 accordingly included a
provision sourced from RUPA § 308. No changes were made in this

provision at the March, 1998 meeting.
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258. At this point RUPA § 308 (a) reads: "or with one
Oor more persons not partners." That phrase does not fit a
purported limited partnership.

259. This formulation, taken from RUPA § 308 (a), seems
underinclusive. The passage should perhaps read "a person who
relies upon the purported general partner being a general partner
in an actual or purported limited partnership." (Italics
indicate additional language.)

260. RUPA § 308 uses "actual" in subsection (a) and
"existing" in subsection (b). The Reporter sees no reason for
the different usage and urges the Committee to choose one word or
the other for both subsections.

261. RUPA § 308(b) reads "existing partnership, or
with one or more persons not partners". Note 258, above,
explains why Re-RULPA substitutes "purported limited partnership"
for "one or more persons not partners."

262. Applying this formulation can be guite
complicated. Some of the complexity exists within the RUPA
provision. Some of the complexity results from the possible
involvement of actual and purported limited partners. The

following chart illustrates the complexity.

characteristics of "person[] extent to which "person]|]
consenting" consenting" is bound
general partner in an actual personally liable
limited
partnership
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limited partner in an actual

limited partnership and not
represented as a
general partner

not personally liable under
this provision, but other law
may create liability

not a general partner in an
actual limited partnership,
but purports to be

questionable whether
personally liable under this
provision, but most likely
liable under subsection (a)

not a general partner and
purports to be only a limited
partner in a purported limited
partnership

not personally liable under
this provision, but other law
may create liability

does not purport to be a
general or limited partner in
a purported limited

not personally liable under
this provision, but other law
may create liability

partnership

It is possible, perhaps, to reduce the complexity, but not

without significantly restating this RUPA-based provision.

263. Like RUPA § 308(b), this sentence does not

address the liability of "persons consenting" who are not general

partners. Liability for that category of persons is governed by

the first sentence of the subsection.
264. If the certificate designates a person as a

general partner, that designation suffices by itself to satisfy

the representation and public manner elements of subsection (a).

Other elements remain, however; consent.

e.g.,

A Comment will cross-reference Sections 207 (Liability for

false statement in certificate) and 304 (Person erroneously

believing himself [or herself] limited partner).

265. RUPA § 308 (e) reads: "as to each other" rather
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than "of a limited partnership".

266. Source: RUPA § 404.

267. This formulation invites confusion as to the
direct/derivative distinction. A Comment will make clear that
this provision does not eradicate that distinction.

268. Source: ULLCA § 409 (h) (4).

Earlier drafts omitted this provision, on the theory that
general partners have a nondelegable duty towards the limited
partnership. On that theory, the requirements of the duty may
change to the extent management power is shared or delegated, but
no change can eliminate the duty entirely. Draft #3 abandons
that theory, in accord with instructions to follow ULLCA.

This provision can be read to apply only when the delegation
is to limited partners collectively. 1Is that the intended
meaning? Should it be? Suppose, for example, the partnership
agreement takes a decision out of the hands of the general
partners and gives the decision to one class of limited partners.
Shouldn't this provision apply? If it should, perhaps the
language should be revised to refer to "authority delegated to
any the limited partners".

Query: 1if delegation to limited partners relieves a general
partner of liability, shouldn't the same result follow when the
limited partnership has more than one general partner and the
partnership agreement reserves certain responsibilities to one of

general partners?
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269. RUPA § 404 (f) has been omitted, because RULPA §
107 covers the topic. RUPA § 404 (f) provides:

A general partner may lend money to and transact other
business with the partnership, and as to each loan or
transaction the rights and obligations of the general
partner are the same as those of a person who is not a
partner, subject to other applicable law.

RUPA § 404 (g) has also been omitted. That subsection provides:
This section applies to a person winding up the
partnership business as the personal or legal
representative of the last surviving partner as if the
person were a partner.

In this draft, Section 803 (b) (2) covers the issue addressed by

RUPA § 404 (qg) .

270. This Section and Section 305 have substantial

overlap, which could be reduced by combining the sections. The
combined section might be captioned "Access to Required Records"
and follow the section listing required records, i.e.
Section 105. In that event, current subsection (b), obligating a
general partner to volunteer information to other general
partner, could be relocated to Section 403D, General Standards of

General Partner Conduct

271. See note 217, above, explaining the proposed
bifurcation of required records.

272. This formulation follows Section 305 (b), which
derives from the RMBCA. See notes 218 and 219 above. This
sentence refers to a category of records which includes the
required records. N.b. -- there is no requirement of proper
purpose. General partners are the top managers of the limited

partnership business.
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273. Source: RUPA § 403(c). The RUPA provision also
requires disclosure "to the legal representative of a deceased
partner or partner under legal disability." Draft #2 omitted
that language, because a deceased or incompetent general partner
is dissociated as a general partner and becomes a mere transferee
of its own transferable interest. See Section 602B(4).

274. Like RUPA, Re-RULPA leaves unclear the relation
between information available from the limited partnership's
records and a general partner's obligation under this subsection.
The gquestion boils down to this: does a general partner who
knows of material information in the limited partnership's
records have an affirmative obligation to disseminate that
information to fellow general partners, or does each general
partner have an individual obligation to keep up to date on the
information in those records?

275. Source: RUPA § 403(c). The exception seems very
vaguely stated, but it appears both in both in RUPA § 403 (c) and
ULLCA § 408 (b) (2) .

Subsection (b) states a very broad disclosure obligation.
If the partnership agreement authorizes a general partner to
compete with the limited partnership, it would be wise to
explicitly protect from mandated disclosure confidential
information generated in that competing enterprise.

276. This provision mirrors Section 305's approach to
former limited partners.

277. For the notion that former owners should have
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access rights, see RUPA § 403 (b) and ULLCA 408(a). The 10-day
period corresponds to the 10-day period provided for limited
partner access under Section 305 (a).

Arguably, a dissociated general partner's access should be
restricted to required records, or even the "first tier" of
required records to be listed in Section 105. 1If a dissociated
general partner needs further records to assert or defend a claim
in litigation, the rules of discovery will apply. However,
neither RUPA § 403 (b) nor ULLCA § 408 (a) take such a restrictive
approach.

278. At the July, 1997 meeting, the Committee decided
that the general partners should have the right to impose use
limitations, even if the partnership agreement is silent.
Consistent with Re-RULPA's entity approach, the new language
refers to the limited partnership, rather than the general
partners.

279. A Comment will indicate that "limitations on use"
include confidentiality restrictions.

280. This language allows only the partnership
agreement to define remedies. At its July, 1997 meeting, the
Committee specifically decided to mention remedies, but the
discussion did not -- to the best of the Reporter's recollection
-— contemplate the radical step of allowing one party (i.e., the
limited partnership) to unilaterally define remedies. The
Committee did specifically contemplate liquidated damages, so

that concept appears in this Draft. The Reporter wonders,
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however, whether a specific reference is necessary. Liquidated
damages are an ordinary phenomenon in agreements. If the
partnership agreement may define remedies, then perforce the
agreement can specify ligquidated damages. If the Committee
wishes to do more than reaffirm ordinary contract law principles
(e.g., by relaxing the standards for enforcing ligquidated
damages), the statute must do more than merely mention liquidated
damages.

Under this provision, the limited partnership may itself
impose use restrictions. That authority renders superfluous the
language in Draft #1 which had authorized the limited partnership
to apply to court to impose such restrictions.

281. To protect a general partner's right of access
this draft imposes a special requirement on partnership agreement
provisions purporting to limit the information's use -- namely,
the restrictions must be reasonable. This language is partially
redundant of Section 101B(c) (2) (prohibiting the partnership
agreement from unduly restricting access to information under
this Section and Section 305). This language 1is partially
redundant of Section 101B(c) (2) (prohibiting the partnership
agreement from unduly restricting access to information under
this Section and Section 403E). Although Section 101B's language
derives from RUPA, it may be necessary to change that language to
fit with this subsection. This subsection creates both
(i) additional authority to restrict access (i.e., not only via

the partnership agreement but also via the limited partnership's
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unilateral action), and (ii) additional limitations on those
restrictions (i.e., the limited partnership has the burden of
proving reasonableness, regardless of how the restrictions are
imposed) .

Per the Committee's instructions, Draft #2 deleted the
following language from Draft #1: "A restriction relating to the
use of the names and addresses of the partners is not
reasonable."

282. No charge is allowed for current general
partners, because in almost all cases they would be entitled to
reimbursement under Section 403 (d).

283. At the Committee's March, 1998 meeting the
Reporter was directed to refer to ULLCA § 408 (b) and provide
comparable protections for the estate of a deceased partner.
Absent a contrary agreement, the legal representative of a
deceased or incompetent general partner will have only the rights
of a person dissociated as a general partner, because death and
incompetency both cause dissociation. See Section 602 (7). This
Draft does not provide any "fall back" rule in case the
partnership agreement changes the "death/incompentency =>
dissociation" rule but fails to consider the rights of the legal
representative of the decedent/incompetent.

284. The "except" clause 1s necessary because a
dissociated general partner is treated as a transferee of his,
her or its own transferable interest. See Section 602B(4).

285. Sections 101B(a) (providing broad powers to the

235



partnership agreement) and 403 (describing the management
authority of general partners) make this provision unnecessary.

286. Per the Committee's instructions at its March,
1998 meeting, the new language is taken, essentially verbatim,
from ULLCA § 401. Both the old, stricken language and the new
language partially overlap Section 101(4)'s definition of
"contribution."™ That overlap is present in RULPA as well.

287. At its March, 1998 meeting, the Committee decided
to delete this provision, which was added to RULPA in 1985.

ULLCA omits any comparable provision. See ULLCA § 402.

288. Per the Committee's instructions, given at the
March, 1998 meeting, this subsection has been revised to follow
ULLCA, which in turns derives from the RULPA language being
modified here.

289. At its March, 1998 meeting, the Committee decided
to use separate subsections here. The separation makes clear
that the obligation to pay money applies whenever, and for
whatever reason, the partner fails to make a required in-kind
contribution.

290. The phrase "as stated in the partnership records
required to be kept pursuant to Section 105" does not appear in
ULLCA, because ULLCA has no comparable required records
provision. Following ULLCA § 402(a), this subsection does not by
its terms apply to a person who has promised to make a
contribution, whose admission as a partner is contingent on

making that contribution and who fails to make the contribution.
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291. At its March, 1998 meeting the Committee decided
to use the approach taken by ULLCA §§ 402 (b) and 404 (c) (4).
These revisions implement that decision.

292. The revised language is taken essentially
verbatim from ULLCA § 402 (b).

293. Deleted from Draft #2, per the Committee's

decision at its March, 1998 meeting: "annually and without

distinction between general and limited partners,".

294. The stricken language is inconsistent with this
draft's treatment of the partnership agreement.

295. At its March, 1998 meeting, the Committee
discussed substituting the phrase "in proportion to" for the
phrase "on the basis of" in order to handle situations in which
all contributions have been returned. The Reporter does not
recall a decision having been reached on this point.

296. The added language comes essentially verbatim
from RULPA § 608 (c). Section 608 has a new rule, taken from
ULLCA, on liability for unlawful distributions, so this language
is no longer appropriate there. Draft #2 sought to eliminate the
recondite and byzantine language of RULPA § 608 (c) and substitute
a reference to generally accepted accounting principles. That
effort met a underwhelming response; i.e., no one liked it.
Therefore, Draft #3 returns to the language of RULPA § 608 (c).
(It appears that ULLCA, which uses the concept of un-returned
contributions, has no rule for determining the extent to which a

contribution has been returned. See ULLCA § 806 (b).)
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297. The changes are mostly for stylistic reasons,
although this draft does state a different default rule on
sharing -- namely that distribution allocation follows profit and
loss allocation. Thus, any change in the default rule on profit
and loss allocation will automatically change the distribution
sharing rule.

298. Draft #2 included language establishing a formal
mechanism by which a limited partnership would announce
distributions. At its March, 1998 meeting, the Committee
rejected that language. Draft #3 refers merely to the
declaration of a distribution. See Brack's Law DicrIioNary ("To make
known, manifest, or clear. To signify, to show in any manner
either by words or acts. To publish; to utter; to announce
clearly some opinion or resolution. To solemnly assert a fact
before witnesses, e.g., where a testator declares a paper signed
by him to be his last will and testament.").

299. The major change is the elimination of any
reference to a partner's "put" right, since in the default mode
that right no longer exists. Others changes are stylistic or to
conform with this draft's approach to the powers of a partnership
agreement.

300. Draft #2's language has been revised per the
Committee's instructions. Although it will be the limited
partnership that actually makes any interim distributions, it
will be the general partners who decide whether interim

distributions will be made. See Section 403 (a). As for the use
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of "declare," see note 298, above.

301. At its July, 1997 meeting, the Committee decided
that, in the default mode, a general partner who ceases to be a
general partner becomes a mere transferee of the transferable
interest formerly associated with its status as a general
partner. That decision made it possible to greatly simplify Re-
RULPA's approach to general partners. It is no longer necessary
to treat separately the termination of a general partner's
management and ownership roles.

The change in the caption is to reflect Re-RULPA's use of
"dissociation" rather than "withdrawal" and to recognize that,
strictly speaking, general partner dissociation involves the
dissociation of a person as a general partner rather than the
dissociation of a general partner. This distinction, adopted at
the Committee's March, 1998 meeting, is important because a
person may be simultaneously a general and limited partner. See
Section 404 (Dual capacity). Dissociation therefore applies to
the capacity rather than to the person.

302. As decided by the Committee at its July, 1997
meeting, this Draft adopts the RUPA provision essentially
verbatim, see RUPA § 601, subject to the Committee's decision at
its March, 1998 meeting to apply dissociation to a person's
capacity as a general partner. See note 301, above.

303. This provision could be problematic when a sole
general partner gives notice of dissociation, especially if the

limited partnership has no employees or other agents of its own.
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The same problem might exist under ULLCA § 601(1) in the case of
a manager-managed limited liability company with only one manager

304. At its March, 1998 meeting, the Committee
discussed but did not decide whether affiliates of the would-be
expelled person should be excluded from the vote.

305. Suppose the corporate general is dissolved and
terminated, but the other partners cannot muster a unanimous vote
to expel. Does the limited partnership continue with a non-
existent general partner? Are the remaining partners forced to
seek dissolution under Section 8027

306. Following RUPA, this provision originally
included the phrase "or another partner." The Reporter
recommended deleting the phrase, out of concern that the phrase
would invite confusion as to the distinction between direct and
derivative claims and undermine the general partner's authority
to manage the business. At its March, 1998 meeting, the
Committee accepted the Reporter's recommendation.

307. RUPA states "in partnership with the partner."
Given the possible dual status of a general partner in a limited
partnership, the RUPA phrasing would be overbroad.

308. In this respect, in the default mode a general
partner has fewer rights than a limited partner. If a guardian
or general conservator i1s appointed for a limited partner, that
guardian or conservator may exercise the limited partner's rights
ad infinitum. See Section 705. For a general partner, in

contrast, the appointment causes dissociation, which in turns
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relegates the dissociated general partner to a mere transferee of
the transferable interest associated with the general partnership
interest.

309. RUPA's approach, replicated here, might seem
anomalous when compared with the status of a general partner who
transfers "all or substantially of that partner's transferable
interest in the partnership." RUPA § 601(4) (ii), incorporated in
Draft #3 as section 602 (4) (ii) . In that latter event,
dissociation occurs only upon "the unanimous vote of the other
partners." Why should a harsher rule apply to a trust,
especially i1if the distribution of the trust's transferable
interest was foreseeable (e.g., ordained by the terms of the
trust) at the time the trust became a general partner? At the
March, 1998 meeting, Committee members explained this approach as
beneficial to the trust, since the trustee will not wish to
remain a general partner once that trust has no further economic
interest in the limited partnership.

310. The main impact of this subparagraph is to
trigger the personal liability discharge provisions of Section
602D. Section 1104 (c) states that such provisions continue to
apply to former owners, even if the organization has disappeared
through a merger. This subparagraph also triggers Section
602B(2)and (3), ending a dissociated general partner's fiduciary
duties. The subparagraph is not necessary to "start the clock"
on the dissociated general partner's lingering power to bind,

Section 602C, because Section 1104 (d) cuts off that power
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immediately when a constituent organization is merged out of
existence.

311. This subparagraph triggers all the standard
dissociation consequences, including: Section 602B(2) and (3),
(dissociated general partner's fiduciary duties), Section 602C
(dissociated general partner's lingering power to bind), and
Section 602D (personal liability discharge provisions).

312. As decided by the Committee at its July, 1997
meeting, this section follows RUPA § 602 more closely than did
Draft #1. Draft #3 has changed the caption slightly to reflect
the notion that dissocation applies to capacity. See note 301,
above.

313. This language limits the remedies available if a
general partner's dissociation breaches the partner's fiduciary
duty or obligation of good faith.

314. The roughly analogous passage of RUPA, § 602(2),
states: "in the case of a partnership for a definite term or
particular undertaking, before the expiration of the term or the
completion of the undertaking." Draft #3's different language
reflects a different assumption about the partners' deal --
namely, that in a limited partnership, absent a contrary
agreement, the general partner is expected to shephard the
limited partnership through winding up. See note 242, above
(explaining that, contrary to RUPA, Re-RULPA provides no
remuneration to a general partner for winding up the

partnership's business).

242



Under this Draft, a person's obligation to remain as general
partner through winding up continues even if another general
partner dissociates and even if that dissociation leads to the
limited partnership's premature dissolution under Section
801 (4) (1i). The obligation also continues if for some other
reason dissolution occurs before the expiration of the limited
partnership's term. Other default rules are certainly plausible,
but would require more complicated language. See, e.g., RUPA
§ 602 (b) (2). This Draft's approach seems at least equally
plausible and has the virture of greater simplicity.

Following the dissociation of a person as general partner,
each remaining general partner has the power to dissolve the
limited partnership by "express will." Section 801 (4) (i). A
remaining general partner can exercise that power without thereby
dissociating as a general partner. The "express will" to
dissolve is different from the "express will" to dissociate.

315. RUPA uses "withdrawal."™ For the sake of internal
consistency, the Reporter would prefer "dissociates."

316. The analogous RUPA passage continues: "unless
the withdrawal follows within 90 days after another partner's
dissociation by death or otherwise under Section 601 (6) through
(10) or wrongful dissociation under this subsection.”™ RUPA
§ 601(6) through (10) provide for automatic dissociation in the
event of, e.g., bankruptcy, death, distribution of a trust's
entire transferable interest in the partnership. It is unclear

whether that default rule is appropriate for a limited
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partnership. Where a limited partnership has more than one
general partner, absent a contrary agreement the limited partners
might expect each general partner to "stay the course,"
regardless of whether the other general partners do. In any
event, this provision should correspond to whatever approach the
Committee adopts for Section 801 (4) (avoiding dissolution
following the dissociation of a general partner). At its March,
1998 meeting, the Committee discussed this issue in the context
of then Section 801 (5) but did not resolve it.

317. Why not also include the events that Section
602 (5), following RUPA 601 (5), considers comparable or tantamount
to becoming a debtor in bankruptcy?

318. Source: RUPA § 602(c).

319. The language "subject to Section 1005" is new in
Draft #3 and has been added in accord with discussions at the
March, 1998 meeting. The language is intended to preserve the
distinction between direct and derivative claims and to make
clear that a partner seeking to claim damages under Section
602A (c) has to prove some harm independent of harm suffered by
the limited partnership.

320. As decided by the Committee at its July, 1997,
most of Draft #1's language for this Section was deleted as more
appropriate for a Comment. Draft #3 has changed the caption
slightly to reflect the notion that dissocation applies to
capacity. See note 301, above.

321. Source: RUPA § 603 (b), except for paragraphs (4)
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and (5), which are new.

322. This clause differs from its RUPA analog in two
respects. First, this clause adds the phrase "as a general
partner" to cover circumstances in which a person dissociates as
a general partner but remains as a limited partner. Second, this
clause omits RUPA's exception for winding up. Unlike a
dissociated RUPA general partner, a dissociated Re-RULPA general

partner has no rights to participate in winding up.

323. The RUPA provision continues certain duties if
the dissociated person participates in winding up. RUPA
§ 603 (b) (3). For the reasons stated in note 322, above, this

Draft eschews that approach.

Following RUPA, this section does not refer to the duty of
good faith and fair dealing. Compare section 603A(a) (2) (stating
how limited partner dissociation affects that duty).

324. The "subject to" language refers to a merger in
which, for example, the general partner dissociates because the
limited partnership ceases to exist. In that event, no
transferable interest of the old limited partnership will survive
the merger.

325. As decided at the March, 1998 meeting,
paragraph (4) has been changed to refer only to transferable
interests owned by the dissociated person in the capacity of a
general partner. Comparable language appears in Section 603A(3),
in reference to a person's dissociation as a limited partner.

In Draft #2, the paragraph was a default rule that swept all
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of the dissociated general partner's transferable interest into
"mere transferee" status. Under Draft #3, the paragraph remains
a default rule but the "sweeping”" occurs only to the extent the
transferable interest is associated with the person's status as a
general partner.

326. Discussion at the Committee's March, 1998 meeting
suggested the need for this type of provision with regard to
limited partners. The language is included here, as well, to
preclude any misunderstanding that might result from a lack of
parallel treatment. The word "discharge" is derived from RUPA
§ 703 (a) .

327. Draft #2 included a paragraph (5) -- " the
limited partnership shall promptly amend the certificate of
limited partnership to indicate the general partner is
dissociated." That language has been deleted as redundant. See
Section 202 (b) (2) (reqguiring an appropriate amendment to the
certificate of limited partnership).

328. As instructed by the Committee at its July, 1997
meeting, the Reporter prepared two versions of this Section for
Draft #2. The first version followed RUPA § 702 as closely as
possible. The second version reorganized and restated the RUPA
provision for the sake of readability. To the best of the
Reporter's recollection, at its March, 1998 meeting the Committee
decided to use the second version. In this Draft, former Version
#2 has been slightly revised so that that concept of dissociation

refers to a person's capacity as general partner.
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329. This clause is intended to function in a manner
equivalent to RUPA § 702 (a) (3).

330. The phrase "does not have notice" seems
redundant. A party that has notice of a general partner's
dissociation cannot reasonably believe that the dissociated
general partner is still a general partner. The clause "is not
deemed to have had knowledge under Section 208 (c)of any relevant
limitation" was added to Draft #3 pursuant to a decision made at
the March, 1998 meeting. Nonetheless, that clause seems
redundant of paragraph (a) (1). If the person "is . . . deemed to
have had knowledge under Section 208 (c)of any relevant
limitation," then "the act would [not] have bound the limited

partnership under Section 403A."

331. RUPA's phrase "after dissociation”™ has been
deleted as redundant. Subsection (a) refers exclusively to post-
dissociation events. RUPA's phrase "an obligation incurred by

the dissociated partner" has been deleted as ambiguous or at
least unartful. Under subsection (a) a dissociated partner can
cause the limited partnership to incur an obligation. On casual
reading the RUPA language seems to refer to the dissociated
partner incurring an obligation him, her or itself.

332. Upon dissolution, Section 803A takes over. RUPA
may intend the same result, but its language refers only to
dissolution caused by the partner's dissociation. 1Indeed, at the
March, 1998 meeting some Commissioners interpreted RUPA to

provide that: (i) i1if a partner's dissociation does not cause
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dissolution, and (ii) the partnership subsequently dissolves for
some other reason, then (iii) the dissociated partner's
management right "spring back" into existence. Version #2
rejects that approach for limited partnerships and defers to the
dissolution provision even if the dissolution occurs for some
reason other that the person's dissociation as a general partner.

333. In Draft #2 this section was written to follow
RUPA § 703 essentially verbatim. When the Committee chose
Version #2 of Section 602C (the reorganized and restated
version), it directed the Reporter to make comparable changes in
this section. The changes apply to subsection (b). However,
given the strong preference to follow RUPA language, Draft #3
presents both a RUPA version and a restated version of
subsection (b).

334. This language is taken from RUPA. It will be
necessary to specify the applicable rule if dissolution does
occur.

335. To the extent the limited partnership is an LLLP,
this paragraph will bar any personal liability for the
dissociated general partner.

336. This clause is intended to function in a manner
equivalent to RUPA § 703 (b) (3).

337. The phrase "does not have notice" seems
redundant. A party that has notice of a general partner's
dissociation cannot reasonably believe that the dissociated

general partner is still a general partner.

248



338. RUPA § 703(c) reads: "the partners continuing the
business." Re-RULPA's differing language reflects the Draft's
entity view of limited partnerships.

339. If the creditor is not a partner, this notice

will occur by operation of law 90 days after an appropriate

amendment to the certificate of limited partnership. See Section
208 (d) .

340. For an explanation of the caption changes, see
note 301, above. The causes of limited partner dissociation

substantially overlap the causes of general partner dissociation.
That overlap could be avoided (or, rather, exploited) by
sacrificing some of RULPA's look and feel and having one section
captioned "Partner Dissociation." That section would list
separately events that cause dissociation of any partner and
events that cause dissociation only for general partners.

341. As decided by the Committee at its March, 1998
meeting, this Draft adopts the RUPA provision essentially
verbatim, except for the omission of provisions inappropriate to
limited partners.

342. Suppose the corporate limited is dissolved and
terminated, but the other partners cannot muster a unanimous vote
to expel. Does the limited partnership continue with a non-
existent limited partner? Are the remaining partners forced to
seek dissolution under Section 8027

343. Following RUPA, this provision originally

included the phrase "or another partner." The Reporter
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recommended deleting the phrase, out of concern that the phrase
would invite confusion as to the distinction between direct and
derivative claims and undermine the limited partner's authority
to manage the business. At its March, 1998 meeting, the
Committee accepted the Reporter's recommendation.

344. RUPA states "in partnership with the partner."
Given the possible dual status of a limited partner in a limited
partnership, the RUPA phrasing would be overbroad.

345. 1In contrast to the provision on dissociation as a
general partner, this provision does not provide for dissociation
on account of bankruptcy or insolvency.

346. In contrast to the provision on dissociation as a
general partner, this provision does not provide for dissociation
on account of an individual's incompetency.

347. This subparagraph is not as necessary here as in
the provision on dissociation as a general partner. See note
310, above, explaining the subparagraph's function in that
context. The subparagraph appears here nonetheless to avoid
confusion likely to result from an absence of parallelism.

348. Derived from RUPA § 603 (b) (1).

349. Section 602B (Effect of dissociation as a general
partner) has no parallel provision, because RUPA § 603 (b) (3) does

not refer to the duty of good faith and fair dealing.

350. This paragraph will create a "bare transferable
interest." The same language appears in Section 602B(4),
relating to general partners. See note 324, above for a
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discussion of the "subject to" language.

351. Discussion at the Committee's March, 1998 meeting
suggested the need for this type of provision with regard to
limited partners. The language is included in Section 602B, as
well, to preclude any misunderstanding that might result from a
lack of parallel treatment. The word "discharge" is derived from
RUPA § 703 (a) .

352. At its March, 1998 meeting, the Committee voted
to delete subsection (b), which had provided:

(b) A limited partner who dissociates before the
termination of the limited partnership is liable to the
limited partnership and to other partners for any
damages caused by the dissociation.
Compare Section 602A(c) (stating the rule for persons who
dissociate as general partners).

353. Under sections 602B(4) (dissociation as a general

partner) and 603A(a) (3) (dissociation as a limited partner), the

person's status "degrades" to that of a transferee. (In Draft #2

this provision read: "A partner 's dissociation does not entitle

that partner to any distribution." The change reflects a style

suggestion made by a Committee member at the March, 1998
meeting.)

354. At its March, 1998 meeting, the Committee
rejected Draft #2's stylistic changes to this provision. The
Reporter considered using ULLCA § 404 (b), which states succinctly
a simple rule: "A member has not right ot recive, and may not be
required to accept, a distirbution in kind." However, that rule
constrains the entity more than Re-RULPA's current approach. The
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Reporter does not know (at least so far) any reason to restrict
Re-RULPA's default rule, so Draft #3 uses Re-RULPA's language.
355. At its March, 1998 meeting, the Committee deleted
the following proposed new language:
A partner is entitled to receive a distribution when
the limited partnership notes in its required records
the date on which the limited partnership made its
decision to distribute, the date the distribution is to
be made, the aggregate amount to be distributed, and,
in the case of an in-kind distribution permitted by
Section 605, a description of the fungible property to
be distributed.

The Reporter had suggested the language might be necessary on

account of Re-RULPA's new, more corporate-like approach to

recapturing distributions.

356. The reference to "dissociated partner"™ is to
encompass circumstances where the partner is gone and all that
remains are the bare transferable interests.

357. The new language is derived mostly from ULLCA
§ 406, which appears to have derived, almost verbatim, from RMBCA
§ 6.40.

358. ULLCA § 406 does not include this provision, but
ULLCA § 407 (Liability for unlawful distributions) establishes
personal liability for anyone "who votes for or assents to a
distribution made in violation of . . . the articles of
organization, or the operating agreement.”" Similarly, RULPA
§ 608 (b) imposes consequences for receiving a return of
contribution "in violation of the partnership agreement.”™ It
makes for cleaner drafting to directly prohibit distributions

that violate the partnership agreement.
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359. Source: ULLCA § 406(a) (1).

360. Source: ULLCA § 406 (a) (2).

361l. Source: ULLCA § 406(b). N.b. -- this subsection
imposes a more rigorous standard of care than the "gross
negligence" standard applicable under Section 403D (c).

362. Source: ULLCA § 406 (c).

363. The RMBCA has an alternate date, if earlier --
when the owner being redeemed ceases to be an owner. The Comment
to ULLCA § 406 does not explain why ULLCA omits the alternate
date.

364. The RMBCA has another category -- distributions
of indebtedness not involved in a redemption. The Comment to
ULLCA § 406 does not explain why ULLCA omits this additional
category.

365. This subsection is redundant of Section 606. One
or the other should be deleted. Assuming the Committee decides
that the next draft will, like this draft, maintain as much of
the basic structure of RULPA as possible, the Reporter recommends
deleting this provision and retaining Section 606. If, instead,
the Committee opts for a RUPA/ULLCA "look and feel," perhaps this
subsection should remain.

366. This provision is stated as a separate
subsection, to make clear that "indebtedness" is not limited to
the types of indebtedness referred to in the immediately
preceding sentence -- i.e., "indebtedness [whose terms] provide

that payment of principal and interest are made only to the
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extent that a distribution could then be made to partners under
this section."

367. Consistent with the Drafting Committee's
tentative decision, this draft replaces RULPA's antiquated
"clawback" provisions with a more modern approach derived from
RMBCA § 8.33(a) and ULLCA § 407 (a) . (The ULLCA provision closely
follows the RMBCA provision.)

368. RMBCA § 8.33 and ULLCA § 407 both use "Unlawful,"
but that term fits poorly with liability imposed for
distributions that merely breach the partnership agreement or
some comparable document (e.g., a corporation's articles of
incorporation, an LLC's articles of organization, or operating
agreement). Earlier drafts therefore used "Improper" instead of
"Unlawful." Draft #3 uses "Unlawful" in light of instructions to
follow ULLCA.

369. Note that a distribution that violates the
partnership agreement violates Section 607 (a).

370. Section 403D contains the general duties of
general partners. Section 607 (c) imposes a separate duty with
regard to reliance on financial statements, accounting
principles, etc.

N.b. —-- section 607 (c) imposes a higher standard of care
than does Section 403D. This anomaly does not exist under the
RMBCA (from which both this draft and ULLCA derive their
respective provisions on liability for improper distributions).

The RMBCA's general standard of care is ordinary care, RMBCA
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§ 8.30(a) (2), not the mere avoidance of gross negligence. ULLCA
does not expressly contain this anomaly. The ULLCA provision on
"Limitations on distributions" states a reasonableness standard
with regard to reliance on financial statements, accounting
principles, etc., ULLCA § 406 (b), but the ULLCA provision on
"Liability for unlawful distributions" makes no reference to that
standard. ULLCA § 407. The Reporter views that approach as
anomalous, and therefore Draft #3 (like previous drafts) deviates
from ULLCA in this regard.

371. This subsection comes essentially verbatim from
ULLCA § 407(b). The Committee may wish to consider the following

alternative language:

(b) A partner who receives a distribution that
the partner knows violates Section 607 is personally
liable to the limited partnership, but the partner's
liability under this subsection is limited to the
amount by which the distribution received by the
partner exceeded the amount that could have been paid

without causing the violation.

372. This section does not allow a limited partner to
implead anyone else, because a limited partner's liability is
limited to the amount by which the limited partner's distribution
exceeded the permissible amount.

373. Following ULLCA, Draft #2 referred to "this
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section." At its March, 1998 meeting, the Committee approved the

language shown here.

374. Source: ULLCA § 407(c). The ULLCA language is a
bit imprecise. In particular, § 407 (c) (2) refers first to
"members" and then to "the member." It is important to make

clear that the limitation applies to each member severally, not
to all members jointly. The following alternative language makes
that point and also makes clear that any funds paid by a
recipient in a separate action (i.e., under subsection (b)) count

against the recipient's contribution limit:

(c) A general partner against whom an action
is brought under subsection (a) may implead in the
action and obtain contribution from:

(1) any other general partner or person
dissociated as a general partner who could be held
liable under subsection (a) for the improper
distribution; and

(2) any partner or dissociated partner who
could be held liable under subsection (b), but a
person's total liability under this paragraph and
subsection (b) with respect to any distribution is
limited to the total amount for which the person could

be liable under subsection (b) for that distribution.

375. Strictly speaking, subsection (b) does not
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establish a prohibition that can be violated; it states a remedy.
The implied prohibition is against receiving an improper
distribution while knowing that the distribution is improper.

376. This subsection follows ULLCA § 407 (d), which
differs from the RMBCA. Under RMBCA § 8.33(c) the clock runs
from "the date on which the effect of the distribution [is]
measured" under the provision limiting distributions. The
Comments to ULLCA do not explain ULLCA's departure from the
RMBCA.

377. In RUPA and ULLCA roughly analogous provisions
appear in Article 5, captioned "TRANSFEREES AND CREDITORS OF
PARTNER [MEMBER]."

378. Draft #1 used "share" instead of "allocation."
The change to "allocation" was made in Draft #2 and conforms with
a change in the caption of Section 503. RULPA § 503 is captioned
"Sharing of Profits and Losses," but the section's text refers to
"allocation." Draft #1 changed Section 503's caption to follow
the text but did not conform Section 701. Draft #2 maintained
the change to Section 503's caption and revised Section 701
accordingly. Draft #3 continues the language used in Draft #2.

379. Source: RUPA § 502. The Comment will cross
reference Section 606, which provides that a partner's right to
distributions is subject to offset.

380. Source: RUPA § 503. Although for the most part
RULPA's language "works," the formulation is oblique. In this

instance, the benefits (especially for the uninitiated) of a more
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direct formulation outweigh the preference for retaining familiar
language. Re-RULPA thereforer takes RUPA language in place of
RULPA language. (Draft #1 rearranged the provisions of RUPA § 503
so that the affirmative aspects were stated first and the
limitations or negative aspects were stated second. Consistent
with the Committee's instructions at the July, 1997 meeting,
Draft #2 provided the RUPA provisions without significant change,
while preserving Draft #1's language as an alternative version.
At its March, 1998 meeting, the Committee rejected the
alternative version, and that version has therefore been omitted
from Draft #3.)

381. The language relating to a bare transferable
interest is not in RUPA. The Committee incorporated this
language at the Committee's March, 1998 meeting. (The language
originated in Draft #2, Version #2 of Section 702.)

382. RUPA § 503(c) reads: " the latest account agreed
to by all of the partners." At its March, 1998 meeting, the
Committee decided to deviate from RUPA.

383. The phrase beginning "including" does not appear
in RUPA. See RUPA § 503(d). At its March, 1998 meeting, the
Committee decided to append the language of RULPA § 704 (c), which
provides:

(c) If an assignee of a partnership interest becomes a
limited partner, the assignor is not released from his
[or her] liability to the limited partnership under
Sections 207 and 502.
That language appears redundant, given the broad statement
carried over from RUPA. Moreover, specifying this subset of
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continuing obligations might raise questions as to the status of
other subsets; e.g., a transferor general partner's liability for
breach of the duty of loyalty or care.

384. When Section numbers are revised, this reference
will be changed to indicate specific sections.

385. This subsection is taken from RULPA § 704 (b) .

Changes from that subsection are as follows:

AT aSSTIYNES WO Tas PECONEe a Iimited partrner as, to

theextent—assIgned, the rIghits arrd pPowers, amd TS

sub Tectto the restrictions amd Tiapbitities, oOf &

TImited partrer umder the partrnership agreement arrd

this—tActl—2&mr assigrnee A transferee who becomes a

Timrted partner arso is liable for the transferor's

obligations of—histortheri——assignor to make and return
contributions as provided in Articles 5 and 6.

However, the assigmee transferee is not obligated for

liabilities unknown to the assTgnmes transferee at the

time tre=ftor——shet the transferee became a TImrited

partner.
At its March, 1998 meeting, the Committee instructed the Reporter
to preserve the substance of RULPA § 704 (b)'s second sentence.
386. RUPA captions its comparable section "PARTNER'S
INTEREST SUBJECT TO CHARGING ORDER." RUPA § 504. ULLCA captions
its comparable section "Rights of creditor." ULLCA § 504.
387. This expansion comports with both RUPA § 504 (a)

and ULLCA § 504 (a).
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388. This sentence originated in RUPA § 504 (a). ULLCA
§ 504 (a) incorporated the RUPA language but added the last phrase
("to give effect . . . ."), apparently in an effort to limit the
extent to which the "or which" clause empowers a court to
intervene in the entity's affairs. The Committee should consider
why a receiver should have greater rights of inquiry than the
judgment debtor.

389. Source: RUPA § 504 (b).

390. Source: RUPA § 504 (c) and ULLCA § 504 (c).

391. Source: RUPA § 504 (c) (3). According to the RUPA
provision, the redemption is by "one or more of the other
partners." At its March, 1998 meeting, the Committee substituted
the phrase "the limited partnership," making clear that the
entity does the redemption. The Committee rejected language that
would have allowed disinterested general partners to make the
redemption decision.

392. Source: RUPA § 504 (e).

393. This Section dealt with matters now encompassed
by Section 702. Portions of this Section have relocated there,
as indicated in subsequent notes.

394. It is not necessary to provide that a transferee
may become a partner if the partnership agreement gives the
transferor the power to so provide, because the provisions on
becoming a partner expressly refer to the partnership agreement.
That agreement can create whatever mechanism may be desired.

395. This subsection has been relocated to Section
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702 (g) and slightly restyled.

396. As decided by the Committee at its March, 1998
meeting, this provision now appears in Section 702 (d).

397. Neither RUPA nor ULLCA contains a comparable
provision.

398. At its March, 1998 meeting, the Committee deleted
the proposed phrase "for the purpose of settling the decedent's
estate."

399. Under Sections 602B(4) (consequences of
dissociation as a general partner) and 603A(3) (consequences of
dissociation as a limited partner) the decedent partner's
interest will convert to a bare transferable interest.

400. Incompetency does not cause a limited partner to
dissociate. See Section 603. This power can therefore continue
indefinitely.

401. The adjudication will cause the person's
dissociation as a general partner. See Section 602 (7) (ii) and
(iii) .

402. Dovetailing this section's approach to entity
demise with the RUPA-based interrelationship of entity demise and
partner dissociation will be quite complicated. At its March,
1998 meeting, the Committee discussed but did not decide whether
to follow RUPA and ULLCA and omit this section entirely. The
Reporter has therefore decided to leave to another day the
complicated task of dovetailing. (If the provision does remain,

this subsection will be expanded to encompass the dissolution of
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partnerships and limited liability companies.)

403. Section 803 (a) makes this phrase redundant.

404. This revision accords with new Section 200 (b)
(providing for a perpetual term, absent a contrary provision in
the certificate of limited partnership) and revised Section
201 (4) (requiring the certificate of limited partnership to state
the limited partnership's term "if not perpetual"). If the
certificate states no term, the term is perpetual and this
provision is inapposite. If for some reason the certificate
expressly states a perpetual term, this provision still does not
apply. A perpetual term does not expire.

405. Draft #2 followed RULPA. Draft #3 shows the
revision tenatively adopted at the end of the Committee's March,
1998 meeting. The reference to "profit interests owned by
persons as limited partners" excludes profit interests that are
"bare transferable interests" -- i.e., owned by transferees who
are not also partners -- as well as profit interests owned by
general partners in their capacity as general partners.

406. At its March, 1998 meeting, the Committee deleted
the following proposed new language, which had been derived from
RUPA § 801 (4) and ULLCA § 801(3):

the passage of 90 days after the limited partnership
has notice of an event that makes it unlawful for all
or substantially all of the business of the limited
partnership to be continued, unless the illegality is
cured before the end of the 90 day period;

407. A remaining general partner can exercise this

power to cause dissolution without thereby dissociating as a
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general partner. The "express will" to dissolve is different
from the "express will" to dissociate.

408. Profit interests owned by transferees do not
figure in this calculation. This exclusion encompasses profit
interests formerly owned by a former general partner in his, her
or its capacity of general partner. See Section 602B(4).

Query: should the majority be calculated against the
profits interest owned by persons as limited partners immediately
after dissolution (as in this Draft) or against the profits
interests owned at the time the consent is obtained? The latter
calculation would produce a different result if, prior to the
consent, a second dissociation occurs and that dissociation
causes a person to own a bare transferable interest.

409. This language requires that all of the following
occur within the 90 days: consent to avoid dissolution, consent
to appoint a new general partner and admission of a new general
partner in accordance with that consent. This language is
arguably too narrow. For example, suppose that the requisite
consent is obtained within the 90 days, in contemplation of a
particular person becoming a general partner. Shortly before the
end of the 90 days, the person refuses to be admitted as a
general partner. To avoid dissolution the limited partners would
have to find a substitute general partner and obtain new consents
before the 90 day period expires. The rule is, however, merely a
default rule.

The query posed in the previous note applies here as well.
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The Act should take the same approach to both these provisions.

410. Although both earlier drafts included the concept
of administrativd dissolution, this reference to the concept is
new in Draft #3.

411. Both RUPA § 801 and ULLCA § 801 include
nonjudicial and judicial dissolution in the same section. This
draft preserves RULPA's approach, dividing the two types of
dissolution into two sections.

412. The additions come from RUPA § 801(5), which is
also the source of most of ULLCA § 801 (4).

N.b. —-- ULLCA § 801(4) (v) states as a basis for judicial
dissolution a concept developed in the law of closely held
corporations: "the managers or member in control of the company
have acted in a manner that is illegal, oppressive, fraudulent,
or unfairly prejudicial to the petitioner." This draft does not
include any analogous provision.

413. For Comment -- Courts considering dissolution
pursuant to this clause should also consider the less drastic
remedy of dissociating the offending partner. Moreover, it would
be unusual to invoke this clause in connection with the conduct
of a limited partner, unless the partnership agreement gives that
limited partner a substantial role in the limited partnership's
affairs.

414. This provision is derived from RUPA § 801 (6) (1),
which was also the source for ULLCA § 801(5) (i). This provision

does not protect transferees from the consequences of a merger in
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which the limited partnership is not the surviving organization.

415. RUPA § 801(6) (i) refers more simply to the
expiration of the partnership's term. However, RUPA § 406 (a)
contemplates a term general partnership continuing its business
after its term expires and "be[ing] treated as a partnership at
will." RUPA § 801, Comment 5. No comparable provision exists in
RULPA or Re-RULPA. The expiration of a limited partnership's
term causes dissolution. Section 801 (1). Therefore, Section
802 (b) (1) refers to the roughly analogous situation of a limited
partnership amending its certificate to extend its term. If a
limited partnership declines the recognize its own dissolution, a
transferee will have a remedy under Section 803 (c) (2) (judicial
supervision of winding up upon a partner's or transferee's
showing of "other good cause").

416. Derived from RUPA § 802, which is also the source
of ULLCA § 802. Both RUPA § 802 (b) and ULLCA § 802(b) allow the
unanimous consent of partners/members to "un-do" a dissolution.
For two reasons this draft does not include that provision.
First, both RUPA and ULLCA provide for the buy-out of a
dissociated owner in the event that dissociation does not cause
dissolution. This draft, in contrast, freezes in a dissociated
owner (as a transferee of its own transferable interest) until
dissolution. It seems inequitable, therefore, to allow a waiver
of dissolution without some consent of those transferees who are
former partners. Second, providing for transferee consent would

require at best an intricate statutory provision, and -- given

265



the limited partnership's durability in the default mode -- the
intricacy hardly seems warranted.

417. Both RUPA § 802 (a) and ULLCA § 802 (a) use this
language. Based on years of explaining the dissolution and
termination to the uninitiated, the Reporter prefers: "A
dissolved limited partnership is not terminated but continues its
existence only for the purpose of winding up its business."

418. This Section has been changed to: (1) provide,
as a default matter, that so long as a dissolved limited
partnership has at least one general partner, the limited
partnership management structure remains in place during winding
up; and (ii) incorporate many of the mechanical refinements of
RUPA § 803. (RUPA § 803 is also the source for ULLCA § 803.)

419. This amendment helps curtail the power of a
general partner to bind the limited partnership during winding
up, see Section 803A(b) and (c), and the statute must either
allow any partner to file it (which would be at odds with the
governance structure and require additional provisions re:
limited partner filings) or obligate the limited partnership
itself (in functional terms, the general partners) to do so.

420. This sentence comes essentially verbatim from
RUPA 803 (c). For two reasons the Reporter prefers the
reformulation set out below. First, the RUPA language 1is
exclusively permissive, and some of the listed items should be
mandatory. Second, the reformulation gives more guidance to the

uninitiated by creating two functionally distinct categories.
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The first category concerns the general processes of winding up.
The second category concerns specific tasks necessary to close

down the business. The reformulation would read as follows:

In winding up its business the limited partnership:

(1) may preserve the limited partnership
business or property as a going concern for a
reasonable time, prosecute and defend actions and
proceedings, whether civil, criminal, or
administrative, transfer the limited partnership's
property, settle disputes by mediation or arbitration
and perform other necessary acts; and

(2) shall discharge the limited
partnership's liabilities, settle and close the limited
partnership's business, under Section 804 martial and
distribute the assets of the partnership, and, promptly
after winding up is completed, file a declaration of
termination as provided in Section 805.

421. At its July, 1997 meeting, the Committee
eliminated writing requirements pertaining to most consents.
Consistent with that action, Draft #2 eliminates Draft #1's
requirement that the partners consent in writing to this
appointment. However, given the special circumstances involved
here, the Committee might wish to reinsert the writing
requirement.

422 . The appointee does not have the liabilities of a
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general partner to third parties. Under Section 403D (b) (3), the
appointee will have the right to compete with the dissolved
limited partnership.

423. Derived from RUPA § 803(a), which is replicated
in ULLCA § 803 (a).

424 . Derived from RUPA §S 804, 805 and 806.

425. Source: RUPA § 804. The only change is to make
the attribution rules expressly subject to subsections (b) and
(c) (which are in turn sourced from RUPA § 805).

426. Derived from the first clause of RUPA § 805(b).
The only substantive change is that, unlike RUPA § 805(a), this
provision does not allow any "partner who has not wrongfully
dissociated" to affect the relevant document. Under RUPA, the
relevant act is the filing of a statement of dissolution. Under
Re-RULPA [so far, in any event] the relevant act is amending the
certificate of limited partnership. Under Section 204 (5), any
general partner may execute that amendment.

Note that under both RUPA and Re-RULPA previously documented
restrictions on authority remain in effect.

427. Source: the second clause of RUPA § 805(b). For
two reasons the Reporter prefers the reformulation provided
below. First, the full import of RUPA's language comes clear
only with reference to Comment 2 to RUPA § 805 (see especially
the second paragraph, third sentence [beginning "In effect

."]). The reformulation puts the sense of that Comment

into the statutory text. Second, the reformulation more closely
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dovetails Re-RULPA's use of the certificate of limited
partnership as the repository of statements expressing and
limiting general partner authority. The reformulation would read

as follows:

operates as a statement, made pursuant to Section

201 (b), limiting to circumstances appropriate for
winding up the limited partnership business the
authority of each general partner to execute an
instrument transferring real property held in the name

of the limited partnership.

428. Source: RUPA § 805(c).

429. Source: RUPA § 805(d).

430. Source: RUPA § 806(a). This section was new in
Draft #2. Draft #1 included RUPA § 806 (b) as part of Section 802
and omitted RUPA § 806 (a) as unnecessary. (A limited partnership
remains a limited partnership during winding up. The rules
regarding loss sharing among general partners are not limited to
a limited partnership's pre-dissolution phase.)

At its July, 1997 meeting, the Committee expressed a
presumption in favor of RUPA provisions. Accordingly, Draft #2
incorporated RUPA § 806 (a) and created a new section to parallel
RUPA § 806. 1In order to maintain the temporary numbering system
used in Draft #1, the new section was given an especially

unusual, temporary section number.
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431. Strictly speaking, the general partner does not
"incur a limited partnership liability." The Reporter would
therefore prefer: '"causes the limited partnership to incur a
liability under "

432. Source: RUPA § 806(b).

433. If this draft did not allow for LLLPs, Sections
803B and 803C would probably be unnecessary. The sections seem
warranted, however, because many (and perhaps most) limited
partnerships will be fully-shielded.

ULLCA lifted its provisions on this topic virtually verbatim
from the RMBCA. This draft takes the same approach, making a few
stylistic changes plus a few substantive additions necessitated
by the personal liability of general partners in an ordinary
(i.e., non-LLLP) limited partnership.

Section 803B is derived from ULLCA § 807 and RMBCA § 14.06.

434. This provision is needed due to the personal
liability of general partners in an ordinary limited partnership
and does not appear in the RMBCA/ULLCA formulation.

435. The phrase "against the limited partnership" is
added to make clear that bringing a claim against an allegedly
liable present or dissociated general partner does not save a
claim against the limited partnership.

436. Section 803C is derived from ULLCA § 808 and
RMBCA & 14.07.

437. This provision is needed due to the personal

liability of general partners in an ordinary limited partnership
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and does not appear in the RMBCA/ULLCA formulation.

438. Arguably the reference should be "dissociated"
partner, since the termination of a limited partnership ends
partner status, but ULLCA uses "members" and RMBCA uses
"shareholders."

439, ULLCA § 808(d) (2) does not include transferees.

440. RMBCA § 14.07(d) (2) uses "pro rata." ULLCA §
808 (d) (2) uses "proportionate." The claim limitation has several
elements.
. As to any one claim under this clause, a person's

liability can exceed neither:

~ the total amount the person received as a liquidating

distribution, nor

~ the portion of the total claim equal to the portion

of the limited partnership's assets the person received

in the liquidating distribution.

. As to all claims under this paragraph, a person's

aggregate liability cannot exceed the total amount the

person received as a liquidating distribution.

441. RMBCA and ULLCA refer to "this section.”" 1In

light of paragraph (3), that reference is overbroad for Re-RULPA.

442 . This draft adds the concluding phrase ("as part
of the winding up of the dissolved limited partnership") to
emphasize that the "clawback" relates only to liquidating
distributions.

443. The referenced provision provides for personal
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liability of general partners in an ordinary limited partnership.

444, This Section essentially requires a person to
preserve its claim against the limited partnership in order to
preserve a vicarious liability claim against the general
partners. This requirement is arguably inconsistent with Section
403C-2(e) (requiring claimants generally to exhaust limited
partnership resources before pursuing a general partner but
allowing some exceptions, most notably when the limited
partnership is bankrupt). It might seem more consistent to
specify circumstances in which a claimant could preserve its
claim against a current or former general partner by proceeding
against that partner without having to proceed against the
limited partnership. For the following three reasons, however,
this draft eschews that approach. First, that approach would add
complexity to an already complex series of sections. Second, if
one dissociated or present general partner remains at risk, the
other dissociated or current partners should have some means of
learning of that risk. (They could be at risk by way of a claim
for contribution or indemnification.) A proceeding against the
limited partnership is a good (albeit imperfect) way of bringing
the ongoing risk to the attention of all current and former
general partners. Third, futility is the essential rationale for
the exceptions provided by Section 403C-2(e) to the exhaustion
requirement. That is, there is no reason to require exhaustion
when even extensive efforts to collect from the limited

partnership are destined to be futile. That rationale does not
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apply here, because a simple, discrete act (i.e., the
commencement of the proceeding against the limited partnership)
accomplishes the desired result -- i.e., preventing the bar.

445. The referenced provision provides for personal
liability of general partners in an ordinary limited partnership.

446. Source: ULLCA § 8009.

4477. RMBCA includes three other grounds, omitted from
ULLCA. See RMBCA § 14.20(3)-(5) (being without a registered
agent or in-state office for 60 days or more; failing for 60 days
or more to notify Secretary of State of certain changes in
registered agent or in-state office; expiration of period of
duration specified in articles of incorporation). Bert Black,
the representative of the International Association of
Corporation Administrators, suggests that "there needs to be some
'stick' to get the limited partnership to appoint a new agent"
when the old agent resigns. He suggests administrative
dissolution as that stick.

448. Source: ULLCA § 810, which closely follows RMBCA

§ 14.21.

449, ULLCA § 810 (b) locates the "within" phrase in the
middle of the sentence. The change from ULLCA is for ease in
reading.

450. ULLCA § 801 (b) refers to "service of the notice"
-—- an apparent residue from the RMBCA formulation.
451. ULLCA § 810(b) refers to a "certificate of

dissolution." As much as possible, Re-RULPA reserves the term

273



"certificate"

452.
dissolution,

453. Source:
§ 14.22.

454. ULLCA §

§ 14.22(a) (2) refers to

may reflect an oversight,

"the ground for dissolution either did not exist or have

been eliminated.”

455. ULLCA §
reinstatement." As for
"certificate," see note

456. ULLCA §
reinstatement." As for
"certificate," see note

457. Source:

but this draft does not say so.

Query:
ULLCA § 811,
811l (a) (3) refers only to
"ground or grounds."

since that version uses

811 (b) refers to "certificate

why Re-RULPA uses "statement"

451, above.

811 (b) refers to "certificate

why Re-RULPA uses "statement"
451, above.

ULLCA § 812. FEarlier drafts

parallel provision to ULLCA § 812 on the theory that,

reason to the contrary,

"ground."

" have "

for the certificate of limited partnership.

The same thing is true for non-administrative

should it?

which closely follows RMBCA

RMBCA

The ULLCA version

-— i.e.,

[sic]

of

instead of

of

instead of

omitted any

absent good

a State's generally applicable provisions

for appealing the actions of an administrative agency should

apply to the Secretary of State's denial of reinstatement.

Consistent with instructions to follow RUPA/ULLCA, Draft #3

includes an analog to ULLCA § 812.

458.
accord with RUPA § 807.

459, Source:

RUPA § 807 (a) .
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460. A partner entitled to receive a distribution is a
creditor. See Section 606. However, a partner is not a creditor
with respect to any unreturned contribution.

N.b. —-- this section does not require general partners to
contribute so as to equalize losses among partners or to bring
actual losses into accord with loss shares. Capital losses lay
where they fall, just as with a corporation or an LLC.

461. The word "transferees" is new in Draft #3. The
language in subsection (b) has been slightly revised in
accordance with this change.

462. RUPA § 807(b) is omitted, because that provision
rests on RUPA's concept of a partner's account. RUPA § 401 (a).
Re-RULPA does not adopt the "partner's account" approach.

463. This subsection differs substantially in form
from RUPA § 807 (b), because this draft does not specify the
structure of each partner's "account." Compare RUPA § 401 (a).
RUPA § 807 (b) depends on RUPA § 401 (a)'s concept of a partner's
account.

464. This draft's approach is more complex than
RUPA's, because this draft expressly contemplates contributions
from dissociated general partners. Compare RUPA § 807.

465. Derived from RUPA § 807 (e), but query: why is
this provision necessary? Is there something in other law that
would excuse or release the estate? In any event, RUPA's
formulation has been changed to include all obligations under

this Section; i.e., not only a person's obligation to contribute
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to the limited partnership but also the liability of under-
contributors to over-contributors.

466. Section 206(d) limits the delay period to 90

days.

467. In this Draft, Article 10 includes a Section
unrelated to derivative actions -- i.e., Section 1005, dealing
with direct actions by partners. It is unclear whether Section

1005 should remain in Article 10. The Committee should decide
that question after (or as part of) deciding the RULPA "look and
feel" issue.

468. RUPA has no provisions on derivative actions, and
ULLCA follows closely the current language of RULPA. The
Committee has at least three approaches from which to choose:
maintain RULPA's language; adopt ULLCA's relatively minor
revisions to RULPA's language, or make the more substantial (but
essentially stylistic) changes indicated in this Draft (and
previously indicated in Drafts ## 1 and 2).

469. The proposed revisions make three changes.
First, the revised language uses the concept of demand futility,
rather than the older, more obligque formulation that "an effort
to cause those general partners [to act] is not likely to
succeed." Second, the revised language refers to the general
partners causing the limited partnership to bring suit, rather
than the general partners themselves bringing suit. This change
reflects this draft's pure entity approach. The third difference

concerns the addressees of the demand. The current provision
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refers to those "general partners with authority" to bring suit
on behalf of the partnership, and ULLCA has a comparable
formulation. See ULLCA § 1101. As in other instances, the word
"authority" is confusing. Does it mean the right, the power,
either, or both? In any event, in the context of a limited
partnership the phrase "with authority" seems superfluous. A
limited partner makes demand on the general partners
collectively. 1If the partnership agreement allocates the
decision on the demand to fewer than all of the general partners,
that allocation affects the way in which the general partners
process a demand, not the way in which the limited partner
addresses the demand.

470. Changes to this section are either necessary to
conform to the proposed revisions to Section 1001 or purely
stylistic. Neither RULPA nor this draft (nor ULLCA) expressly
require a derivative plaintiff to be a proper representative of
other owners.

471. This change merely makes explicit a qualification
that follows from the previous section. Both currently in RULPA
and in this draft, Section 1001 refers only to derivative actions
by limited partners. Note that a person who is both a limited
partner and a general partner will satisfy this requirement. See
Section 404 (stating that a person who is both a general and a
limited partner has the rights pertaining to each status).

472 . Here the more expansive category of "partner" is

appropriate, because a derivative suit may be brought by a person
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who was a general partner when the underlying events occurred and
a limited partner when the suit is brought. The change in status
could occur under a provision of the partnership agreement. For
example, the partnership agreement might provide that, in
specified circumstances, a a person dissociated as a general

partner becomes a limited partner rather than a mere transferee.

473. There are two reasons for this change: to
eliminate the "his [or her]" formulation and to exclude the
narrowing connotation associated with "transaction." As to the

latter, for example, inaction can give rise to a derivative
claim.

474. Changes to this section are either necessary to
conform to the proposed revisions to Section 1001 or purely
stylistic.

475. The phrase "PROCEEDS AND" is new in the caption,
but that subject matter has been part of this section since RULPA
was first promulgated.

476. This Section is restated to improve style and to
make explicit propositions that are implied in the current
language.

477. "Compromise" and "settlement" seem to refer to
the same category of events. If so, the next draft will delete
one or the other.

478. This Section is derived from RUPA § 405 but omits
RUPA § 405(a). That subsection provides: "A partnership may

maintain an action against a partner for a breach of the
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partnership agreement, or for the violation of a duty to the
partnership, causing harm to the partnership." The provision
makes sense but clearly does not belong in Article 10. Once the
Committee has decided the RULPA "look and feel" question, the
next draft will insert RUPA § 405(a) in an appropriate location.

479. Derived from RUPA § 405 (b).

480. RUPA 405 (b) does not include the word "direct."

481. RUPA § 405(b) (2) includes a non-exhaustive list
of those rights. The Comment does not explain why some rights
warrant special mention.

482. For Comment -- In ordinary contractual situations
it is axiomatic that each party to a contract has standing to sue
for breach of that contract. Within a limited partnership,
however, different circumstances may exist. For instance, if the
partnership agreement recites or establishes the general
partners' duties as managers of the enterprise, breach of those
duties will create a classic derivative claim. The fact that the
partnership agreement incorporates those duties does not
transmute the claim into a direct one. Thus, a partner does not
have a direct claim against another partner merely because the
other partner has breached the partnership agreement. Likewise a
partner's violation of this Act does not automatically create a
direct claim for every other partner. To have standing in his,
her, or its own right, a partner plaintiff must be able to show a
harm that occurs independently of the harm caused or threatened

to be caused to the limited partnership.
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The reference to "threatened" harm is intended to encompass
claims for injunctive relief and does not relax standards for
proving injury.

483. Source: RUPA § 405(c).

484. This definition will allow limited partnerships
to merge with organizations formed under the laws of other
nations.

485. This definition does not encompass an owner's
personal liability for approving or receiving improper
distributions from the organization because that liability is not
liability for an organization's debts and other obligations."
(Emphasis added.)

486. Derived from RUPA § 905 and ULLCA § 904.

487. If another entity's governing law is silent on
mergers with limited partnerships, this sentence purports to
authorize the other entity's participation in the merger. This
approach is certainly effective if the limited partnership acting
under this Act and the other entity are both creatures of the
same state. The approach is arguably problematic, however, if
the other entity is a creature of another state. Even if that
other state's law does not prohibit the merger, by what power
does one state authorize another state's entity to participate in
a merger? Nonetheless, a number of LLC statutes have taken this
approach.

488. What protection exists for holders of such

"bare" interests? They have no right to vote and no right to
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seek appraisal. Contrast the situation for partners who lack
enough votes to block a merger. Suppose, for example, that: (i)
a limited partnership has two classes of limited partner
interests, (ii) the partnership agreement allows a merger to
occur i1f a majority of all interests, voting in the aggregate,
concur, and (iii) a merger is proposed and approved with
provisions that significantly prejudice one of the classes. At
least the owners of interests of the disadvantaged class can
claim breach of the duty of good faith and fair dealing.
Transferees do not even have that recourse. One possible
solution -- extend the obligation of good faith and fair dealing
to transferees, but only in the context of a merger.

489. The partnership agreement can vary this default
rule. Query: should the Act provide that the vote or consent
necessary to approve a merger must be no less than the vote
necessary to amend the partnership agreement? Otherwise, a
craftily or clumsily drafted agreement might allow circumvention
of the agreement's amendment provision.

490. This provision is nonwaivable, giving a partner
veto rights over any merger that would increase the partner's
exposure to owner vicarious liability. The provision does not
protect a limited partner who desires to have the general
partners remain personally liable for the debts of the entity.
That desire is not nearly so fundamental as a person's own
exposure to owner vicarious liability and can be adequately

addressed by the limited partner insisting on appropriate

281



protections in the partnership agreement.

491. N.b. -- this general principle triggers the
nonwaivable veto right for each particular partner only to the
extent the weaker shield affects that particular partner. For
example, if a Re-RULPA limited partnership merges into a RULPA
limited partnership, this clause will not trigger a veto right
for the Re-RULPA limited partnership's general partners. Their
shield is not degraded, although the shield for the Re-RULPA
limited partners would be.

492. The increased susceptibility described in this
paragraph could happen in two ways: (1) The surviving
organization could have a lesser shield than the limited
partnership (e.g., a limited partnership merging into a general
partnership, an LLLP merging into an ordinary limited
partnership, a Re-RULPA limited partnership merging into a RULPA
limited partnership [the Re-RULPA shield is more protective for
limited partners]). (2) The merger might cause a partner to
change to an ownership capacity with a lesser shield (e.g., a
limited partner becoming a general partner).

493. Derived from ULLCA § 905.

494, ULLCA § 905(4) refers to "the name and address of
the surviving limited liability company." RMBCA § 11.03 does not
require any address for the surviving corporation.

495, Neither RUPA nor ULLCA requires the articles of
merger to include the plan of merger. See RUPA §§ 905 (e) (2)

(providing merely that a merger does not take effect until "the
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filing of all documents required by law to be filed as a
condition to the effectiveness of the merger" but not requiring
the filing of the plan) and 907 (providing for the optional
filing of a statement of merger and not requiring that statement
to contain the plan of merger) and ULLCA § 905(a) (listing the
required contents of the articles of merger and omitting any
reference to the contents of the plan of merger). In contrast,
RMBCA § 11.05(a) (1) does require the articles of merger to
include the of plan of merger.

496. This Act would mandate the approval process
either if the constituent organization is a limited partnership
formed under this Act or if the organization's own governing
statute provides no approval process. See Section 1102 (d) (2)
(providing in the latter circumstances for approval by unanimous
consent of the owners)

497. The effective date may simply be the date upon
which Section 1104 (a) (1) is satisfied.

498. Derived from RUPA §S 905(e) and 906 and ULLCA §
906.

499. Under this provision the merger is not effective
as to a Re-RULPA limited partnership until the merger is
effective as to each constituent organization. The provision
aims principally at filing requirements imposed by other
governing statutes.

500. ULLCA has this exception, but applies it only to

transfer of rights. ULLCA § 906 (a) (5). If the exception makes

283



sense, 1t should apply equally to property. Indeed, property
ownership is often viewed as comprising a bundle of rights. 1In
contrast, RMBCA § 11.06 makes no reference to the transfer of
non-property rights and states no exception for the property
transfer.

501. For Comment -- This provision encompasses any
obligations created by appraisal rights that may be contained in
a constituent organization's governing statute.

502. RMBCA § 11.06(a) (4), RUPA § 906(a) (4), and ULLCA
906 (a) (4) all have this disjunctive provision, but none explain
who makes the choice between the two options.

503. The reference to "interests" rather than
"ownership interests" is purposeful. The merger might involve
conversion of bare transferable interests.

504. This subsection may seem unnecessary, because no
one can have the power to bind a nonexistent organization.
However, a contrary argument is possible under Section
1104 (b) (3). That section, derived from ULLCA § 906 (a) (3),
provides that "all obligations of each constituent organization
become the obligations of the surviving organization.”™ It could
be argued that:

. where a constituent organization's governing statute
provides for a former owner's lingering power to bind,
and

. where the merger statute makes the surviving

organization liable for the debts of the non-surviving
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organization, then
. the lingering power to bind should bind the surviving
organization.
This subsection negates and precludes that argument.

505. The contrary agreement could occur in the
partnership agreement or in the plan of merger.

506. Since the merger is not an event of dissolution,
there is no obligation to marshall assets, pay off creditors,
settle accounts among partners, or deliver to the Secretary of
State a declaration of termination. Presumably the Secretary of
State's records will connect the articles of merger with the
limited partnership's certificate of limited partnership.

507. This subsection will be re-worked in conjunction
with the revisions to Article 9.

508. For Comment -- A foreign surviving organization
will be the successor in interest to a domestic limited
partnership (which of course is authorized to do business in the
State) and perhaps to other organizations authorized to do
business in the State. The foreign surviving organization does
not succeed to that authorization but must instead comply with
the applicable state statute granting authority to transact

business.
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