DRAFT

FOR DISCUSSION ONLY

REVISION OF UNIFORM DISCLAIMER
OF PROPERTY INTERESTSACTS

NATIONAL CONFERENCE OF COMMISSIONERS

ON UNIFORM STATE LAWS

JANUARY 20, 1998

REVISION OF UNIFORM DISCLAIMER
OF PROPERTY INTERESTSACTS

With Comments

COPYRIGHT® 1998
by

NATIONAL CONFERENCE OF COMMISSIONERS
ON UNIFORM STATE LAWS

The ideas and conclusions herein set forth, including drafts of proposed legidation, have not been
passed on by the National Conference of Commissioners on Uniform State Laws. They do not
necessarily reflect the views of the Committee, Reporters or Commissioners. Proposed statutory
language, if any, may not be used to ascertain legidative meaning of any promulgated final law.



DRAFTING COMMITTEE TO REVISE
UNIFORM DISCLAIMER OF PROPERTY INTERESTSACTS

HIROSHI SAKAI, 902 City Financial Tower, 201 Merchant Street, Honolulu, HI 96813, Chair

OWEN L. ANDERSON, University of Oklahoma, College of Law, 300 Timberdell Road, Norman,
OK 73019

WILLIAM R. BREETZ, JR., 74 Batterson Park Road, P.O. Box 887, Farmington, CT 06034

MARY P. DEVINE, Division of Legidative Services, 2nd Floor, 910 Capitol Street, Richmond, VA
23219

JOHN GOODE, 11009 Ashburn Road, Richmond, VA 23235

J. RODNEY JOHNSON, University of Richmond, School of Law, Richmond, VA 23173

CHARLESG. KEPLER, P.O. Box 490, 1135 14th Street, Cody, WY 82414

MARILYN E. PHELAN, Texas Tech University, School of Law, 1801 Hartford Avenue, Lubbock,
TX 79409

WILLIAM P. LAPIANA, New York Law School, 57 Worth Street, New York, NY 10013, Reporter

EX OFFICIO

GENE N. LEBRUN, P.O. Box 8250, 9th Floor, 909 St. Joseph Street, Rapid City, SD 57709,
President

DAVID D. BIKLEN, Law Revision Commission, Room 509A, State Capitol, Hartford, CT 061086,
Division Chair

AMERICAN BAR ASSOCIATION ADVISORS

DENNIS|. BELCHER, One James Center, Richmond, VA 23219, Advisor

JOSEPH KARTIGANER, 425 Lexington Avenue, New York, NY 10017, Real Property, Probate
& Trust Law Section Advisor

MALCOLM A. MOORE, Suite 2600, 1501 Fourth Avenue, Seattle, WA 98101, Real Property,
Probate & Trust Law Section Advisor

EXECUTIVE DIRECTOR

FRED H. MILLER, University of Oklahoma, College of Law, 300 Timberdell Road, Norman, OK
73019, Executive Director
WILLIAM J. PIERCE, 1505 Roxbury Road, Ann Arbor, M| 48104, Executive Director Emeritus

Copies of this Act may be obtained from:

NATIONAL CONFERENCE OF COMMISSIONERS
ON UNIFORM STATE LAWS
676 North St. Clair Street, Suite 1700
Chicago, Illinois 60611
312/915-0195



Uniform Disclaimer of Property Interests Acts (199 )

Page

Section 1.
Section 2.

Section 3.

Section 4.

Section 5.
Section 6.

Section 7.

Section 8.
Section 9.
Section 10.
Section 11.
Section 12.
Section 13.

[Section 14.

DeEfiNitioNS. . . ... .o 5
Disclamer; General ProviSions. . .. ... 7

Disclaimer of Interest Arising by Intestacy or Interest or

Power Created by Will . ....... ... ... ... ... ... ... ..., 9
Disclaimer of Interest or Power Created by Instrument

otherthanWill. .. ... ... . . 12
Disclaimer of Rightsin Jointly Held Property ............. 15
Disclaimer of Non-Fiduciary Powers. .................... 20

Disclaimer by Appointee, Object or Taker in Default of Power

of Appointment . . ... 20
Disclamer by Fiduciaries. ............. ... ... ... ... 21
WhenDisclaimerBarred . ............ ... i 24
Recording of Disclaimer ............. ... .. 26
Remedy not Exclusive .. .......... . ... i, 26
Existing Interests .......... . 27
Uniformity of Application and Construction. ............... 27
Repeal of Inconsistent Statutes] ............. ... ... . ... 27



PREFATORY NOTE

This Uniform Act is designed to replace the Uniform Disclaimer of Transfers by
Will, Intestacy or Appointment Act, the Uniform Disclaimer of Transfers Under
Nontestamentary Instruments Act, and the Uniform Disclaimer of Property Interests Act.

A disclaimer is simply arefusal to accept property. Although under the common
law one could disclaim testamentary gifts but not property passing by intestacy, the law
has long recognized the right to do both.

What is the history of disclaimer legislation? In 1968, the Real Property, Probate
and Trust Law Section of the American Bar Association developed legislation which dealt
with disclaimers and which was based on the Model Probate Code (1948). The legidation
dealt with disclaimersin testate (where there is awill) and intestate (no will) situations.

In 1969 the original Uniform Probate Code provided for "Renunciation of
Succession” which extended the renunciation power to personal representatives of
deceased takers six months from the decedent's death for rgjection of presents interests
and six months from the time of final ascertainment of the taker or interests for rejection
of future interests.

In 1972 the Uniform Law Commissioners ("ULC") approved two uniform acts
which were "Uniform Disclaimer of Transfers by Will, Intestacy or appointment Act and
Uniform disclaimer of Transfer Under Nontestamentary Instruments Act. In 1975
technical amendments were made.

In 1978, following federal activity limiting disclaimers recognized for federal tax
purposes, UL C revised the disclaimer topic and produced three uniform acts entitled:
"Uniform Disclaimer of Transfers by Will, Intestacy or Appointment Act", "Uniform
Disclaimer of Transfer Under Nontestamentary Instruments Act” and "Uniform Disclaimer
of Property Interests Act."

In the development of Uniform Probate Code the ULC in 1990 set forth revisions
to Section 2-801 to broaden the scope of probate and non probate transfers.

Today, al states have some sort of disclaimer legidation, usualy based on the
Uniform Acts, sometimes on the more recent UPC § 2-801.

Since the enactment in 1976 of IRC § 2518 governing disclaimers their use has
become an accepted tax planning technique extending to areas beyond the smple rejection
of property by an heir or beneficiary. Disclaimers are used to correct drafting errors,
modify the terms of trusts, make adjustments to accomplish favorable results under the
generation skipping transfer tax. Many of these uses, especialy disclaimers by trustees
and of jointly held property, are treated dightly if at all by the current Acts. In short, the
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statutory framework has fallen behind practice. In 1993 the Joint Editorial Board of the
Uniform Probate Code noted the need for revision of the then current Acts. The
promulgation in late December 1997 of amended Treasury Regulations under § 2518
clarifying and expanding the use of disclaimers of jointly held property has made the
deficiencies of the current statutes more obvious.

This new Uniform Act creates a disclaimer law which recognizes the expansion of
the use of disclaimers beyond the traditional settings. It creates explicit rules for the
disclaimer of jointly held property, powers of appointment, property received through the
exercise of powers of appointment, of powers by fiduciaries and of property by trustees.
At the same time it continues the core of current disclaimer law: the relation back of the
disclaimer to the time of the creation of the disclaimed interest. The relation back doctrine
in the disclaimer context means that the disclaimant never had the interest disclaimed.

Because the disclaimant never had the disclaimed interest, the disclaimer is not
only atool of tax planning, but can also be used to prevent creditors from reaching
property that would otherwise come to a debtor. The classic example is the debtor
against whom there is an outstanding judgment and who finds him or herself the
beneficiary of an estate. By disclaiming the gift the debtor never had it and the creditor
cannot levy upon it. Not every state recognizes this use of disclaimers and nothing in this
Act prevents a state from limiting the use of disclaimersin that Situation. See the
comments to Section 9.

Finaly, this Act establishes no time limit for the making of adisclaimer. While
qualified disclaimers for tax purposes, those which under IRC 8§ 2518 allow the disclaimed
interest to pass without transfer tax consequences to the disclaimant must be made within
9 month of the creation of the interest, this Act smply requires that the disclaimer be made
before it is otherwise barred. See the commentsto Section 9. This Act thus “ decouples’
the property law of disclaimers from the law of qualifying disclaimers for tax purposes.

UNIFORM DISCLAIMERS OF PROPERTY ACT (199-)
(1/20/98 DRAFT)

SECTI ON 1. DEFI NI TI ONS.
In this Act:
(1) "Disclainer"” nmeans an irrevocabl e
refusal to accept an interest in or power over property and

is not a transfer.
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(2) "Fiduciary" includes a personal
representative, [conservator, guardian if no conservator has
been appointed], trustee, and agent acting under the
authority of a power of attorney.

(3) "Jointly held property" nmeans property held
in ajoint tenancy, a joint account in a financial
institution, [a tenancy by the entireties] [as comunity
property with right of survivorship], or in the nanme of two
or nore persons under any other circunstances that entitle
the last survivor of themto the whole of the property.

(4) "Person" neans an individual, corporation,
estate, trust, fiduciary, partnership, limted liability

conpany, association, joint venture, or any other entity.

Disclaimer: Prior Uniform Acts provided for a disclaimer of “the right of
succession to any property or interest therein” and current UPC § 2-801 refersto “in
interest in or with respect to property or an interest therein.” This application is continued
by the present language referring to “aninterest in . . . property.” The further language
referring to “ power over property” broadens the permissible scope of disclaimersto
include any power over property that gives the power-holder aright to control property,
whether it be cast in the form of a power of appointment or a fiduciary’s management
power over property or discretionary power of distribution over income or corpus.

Fiduciary: The definition of fiduciary includes an agent operating under a power of
attorney. Whether an agent is authorized to disclaim on behalf of the agent’s principal isa
matter of agency law. If the agent does indeed have the power to disclaim the statute
governs the use of that power.

Jointly held property: The term “joint tenancy” describes aform of concurrent
ownership by two or more persons. This Act uses the broader term, “jointly held
property,” rather than “joint tenancy.” in order to include not only atraditional joint
tenancy but also other property that is“held,” but may not be “owned,” by two or more
persons with aright of survivorship. One form of such property is ajoint bank account
between parties who are not married to each other which, under the laws of many states,
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isowned by the parties in proportion to their deposits. [See UPC § 6-211(b)] This
“holding” concept, as opposed to “owning,” may also be true with joint brokerage
accounts under the law of some states. [See IRS Proposed Reg. 8§ 25.251802(c)(iv).]

SECTI ON 2. DI SCLAI MER; CGENERAL PROVI SI ONS

(a) A person may disclaiman interest in or power over
property, in whole or in part. A partial disclainmer my be
expressed as a fraction, percentage, dollar anmount, term of
years, or as any other interest or estate that is |less than
t he whole of the property offered.

(b) The right to disclaimexists notwithstanding a
spendthrift provision or simlar restriction or any
restriction or limtation on the right to disclaim

(c) A disclainer under this [Act] nmust be in witing,
decl are the disclainer, describe the interest or power
di scl ai red, be signed by the disclaimnt, and be delivered
or filed as provided in this [Act].

(d) Where delivery of a disclainer is required by this
[Act], a delivery nmay be acconplished by personal delivery,
mailing by first-class mail, or any other nmethod likely to

result inits receipt.

Subsection (a) specifically alows a partia disclaimer of an interest in property or
of apower over property, and gives the disclaimant wide latitude in describing the portion
disclaimed. For example, aresiduary beneficiary of an estate may disclaim afraction or
percentage of the residue or may disclaim specific property included in the residue (all the
shares of X corporation or a specific number of shares). A devisee or donee may disclaim
specific acreage or an undivided fraction or carve out alife estate or remainder. (It must
be noted, however, that a disclaimer by a devisee or donee of Blackacre which seeksto
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“carve out” aremainder or life estate is not a“qualified disclaimer” for tax purposes,
Treas. Reg. § 25.2518-3(b).) In short, any estate or interest in property that is recognized
under the law can be the subject of adisclaimer.

Nor does it matter whether the disclaimed interest is vested, either in interest or in
possession. For example, Father’ s will creates a testamentary trust which is to pay income
to his descendants and after the running of the traditional perpetuities period is to
terminate and be distributed to his descendants then living by representation. If there are
no descendants at any time the trust is to terminate and be distributed to collateral
relatives. At the time of Father’s death he has many descendants and the possibility of his
line dying out and the collateral relatives taking under the trust is remote in the extreme.
Nevertheless, the collateral relatives may disclaim their contingent remainders, and must
disclaim them within 9 months of Father’s death in order to make a qualified disclaimer for
tax purposes.

The reference in Subsection (a) to a*“person” must be read in connection with the
definition of person in Section 1(4) which includes “fiduciary” which in turn is defined to
include personal representative, atrustee and an agent under a power of attorney. Under
previous Acts, the power to disclaim was given to a “beneficiary,” an appointee under a
power of appointment and the representative of a deceased, incapacitated or protected
person. Section 2-801 of the UPC refersto a person or “the representative of a person,”
including a personal representative of a decedent, a conservator, a guardian, and an agent
under a power of attorney. This Act sweeps all these actors into the definition of “person”
and adds trustees and any other entity. The 1978 Uniform Acts added the personal
representative of a decedent to the list of those who may disclaim in order to overcome
the traditional view that the right to disclaim was a personal one that died with the person
entitled to disclam. The addition of “trustee” in this Act is related to Section 8 which
explicitly allows fiduciaries to disclaim not only powers but property. In every case,
however, the law of fiduciary duty governs a disclaimer by every type of fiduciary. This
Act’ s recognition of the power to disclaim does not mean that a fiduciary may disclaimin
every instance in which adisclaimer is authorized under this Act. In addition, as the
comment to Section 1 notes, an agent operating under a power of attorney is governed by
the law of agency which includes the specific provisions of the instrument appointing the
agent. If the power of attorney is alimited one, nothing in this act can expand it to include
the right to disclaim on behalf of the principal.

Subsection (b) continues the provision of UPC § 2-801 making ineffective any
attempt to limit the right to disclaim, whether express or implied.

Subsection (¢) sets forth the formal requirements for a disclaimer, with the delivery
requirement referred to the specific sections described below.

Subsection (d) defines delivery to include persona delivery, first-calss mail, and
any other method likely to result in receipt.
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SECTI ON 3. DI SCLAI MER OF AN | NTEREST ARI SI NG UNDER
| NTESTACY OR CREATED BY W LL
Except as to disclainmers governed by Sections 5, 6, 7,

or 8 the followng rules apply to a disclainer of an
interest arising under the |l aw of intestate succession or
created by will, including an interest in a testanentary
trust:

(1) The disclai mer becones effective upon and
rel ates back to the date of the decedent's death

(2) I'f the decedent has not provided for another
di sposition of the disclainmed interest or of disclained or
failed interests in general, the disclainmed interest passes
as if the disclaimnt had died before the decedent, but the
di sclaimant is considered to have died before the decedent
only for purposes of disposition of the interest disclained.
In addition, if by law or under the wll the descendants of
the di sclaimant would share in the disclainmed interest by
representation or otherwi se were the disclaimant to die
before the decedent, then the disclained interest passes by
representation, or passes as directed by the will, to the
descendants of the disclaimant who survive the decedent;

(3) Afuture interest that takes effect in

possessi on or enjoynent when or after the disclained
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interest termnates takes effect as if the disclainmant had
di ed before the decedent;

(4) Delivery of a disclainer nust be nade after
the decedent’s death. Delivery of a disclainmer of an
interest in a testanmentary trust may be nade to the trustee.
Delivery of a disclainmer of an interest arising under the
| aw of intestate succession or created by a will, including
an interest in a testanmentary trust for which no trustee is
in office, nust be made to the personal representative of
t he decedent’s estate, or if no personal representative is
then serving, by filing it wth the court having
jurisdiction to appoint or qualify the personal

representative.

Section 3 governs disclaimers of interests arising by intestacy or created by will
except if the disclaimer involves joint property or a power of appointment or is made by a
taker in default under a power of appointment, or by afiduciary.

Paragraph (1) continues the provision of Uniform Acts on this subject. The
relation back doctrine gives effect to the special nature of the disclaimer as arefusa to
accept. Because the disclaimer "relates back™ the disclaimant is regarded as never having
had an interest in the disclaimed property. Creditors of the disclaimant, therefore,
generaly have nothing to attach. A disclaimer by an heir against whom thereisan
outstanding judgment will prevent the creditor from reaching the property the debtor
would otherwise inherit. The statute continues the traditional relation back doctrine.
Nothing in the statute, however, prevents the legisatures or the courts from limiting the
affect of that doctrine in specific Situations or generally. See the comments to Section 9
below.

Paragraph (2) provides a default rule for the passing of the disclaimed interest.
The will may provide for the disposition of a disclaimed interest, but if it does not, or if the
disclaimer is of an interest arising by intestacy, the interest passes as if the disclaimant had
predeceased the decedent. For example, Mother dies, leaving awill, the residuary clause
of which givesthe residue of her estate to her descendants surviving her by representation.

10
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She is survived by a daughter who has two children and a grandchild who is the child of a
predeceased son. The surviving child would prefer to have her share of Mother's estate
pass to her children. If she disclaims her share of the residue of Mother's estate, her share
will pass to her children, just asit would if she had actually predeceased Mother.

This Paragraph a so provides that the disclaimer does not affect any other
provision of thewill. For example, if a beneficiary under awill receives both a specific
bequest and a share of the residue, a disclaimer of the specific bequest will not affect the
disclaimant's rightsin the residue. (If the disclaimant wishes to make atax qualified
disclaimer under IRC § 2518, however, the disclaimant will also have to disclaim his or
her share of the disclaimed property which would be part of hisor her share of the
residue.)

Thereisadifficulty, however. Under the system of distribution among multi-
generational classes used in the Uniform Probate Code §2-709 and similar statutes,
division of the property to be distributed begins in the eldest generation in which there are
living people. In the example above, Mother's residuary estate would be divided into two
parts, one part passing to the surviving child, the other to the child of the predeceased
child. If both children had actually predeceased Mother, each grandchild would receive
one-third of the residue. Should the daughter's disclaimer have the effect of altering the
distributional pattern of the residue of the estate?

Courts have had little difficulty in answering this question in the negative. They
have taken the position that the disclaimer should only allow the passing of what the
disclaimant would otherwise have taken to those who would take should the disclaimant
have predeceased. (Welder v. Hitchcock, 617 SW.2d 294 (Tex.Civ.App. 1981)). This
Act adopts the language of the 1993 amendment to UPC § 2-801 codifying this provision.
In the example above, because the children of the disclaimant would share in the
disclaimed interest under Mother’ s will had their mother predeceased their grandmother--
they and their cousin each taking one-third of Mother’s entire estate--, the disclaimed
interest, one-half of Mother’s estate, passes to them by reason of the disclaimer.

Paragraph (3) continues the provision of prior Uniform Acts on this subject
providing for the acceleration of future interests on the making of the disclaimer. For
example, assume that Father's will creates a testamentary trust to pay income to his son for
hislife, and on his death to pay the remainder to the son's descendants then living, by
representation. If the son disclaims his life income interest in the trust, the remainder will
immediately become possessory in the son's descendants determined as of Father's death,
just asif the son actually had not survived. It isimmaterial under the statute that the
actual situation at the son's death might be different with different descendants entitled to
the remainder. Thisresult is common to all modern disclaimer statutes, and is generally
regarded as necessary to provide aclear rule. Assuch, similar provisions have been
rigorously applied (Matter of Gilbert, 156 Misc.2d 379, 592 N.Y .S.2d 224 (1992), Matter

11
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of Thomson, 642 N.Y.S.2d 32 (1996)).

Paragraph (4) requires delivery of a disclaimer be made after decedent's death. See
Section 2(d) for method of delivery. The requirements relating to the person to whom the
disclaimer must be delivered comport with the requirements of Treas.Reg. §25.2518-
2(b)(2) that the disclaimer be delivered "to the transferor of the interest, the transferor's
legal representative, the holder of the legd title to the property to which the interest
relates, or the person in possession of such property."

SECTI ON 4. DI SCLAI MER OF | NTEREST ARI SI NG UNDER
| NSTRUMENT OTHER THAN W LL.

Except as to disclainmers governed by Sections 5, 6, 7,
or 8 the followng rules apply to a disclainer of an
interest created or transferred by an instrunment other than
a wll:

(1) The disclainer relates back to the effective
date of the instrunment;

(2) I'f the instrunment does not provide for another
di sposition of the disclainmed interest or of disclained or
failed interests in general, the disclainmed interest passes
as if the disclaimnt had died before the effective date of
the instrunent, but the disclaimant is considered to have
di ed before the effective date of the instrunment only for
pur poses of disposition of the interest disclainmed. In
addition, if by law or under the instrunment the descendants
of the disclaimnt would share in the disclainmed interest by

representation or otherwi se were the disclaimant to die

12
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before the effective date of the instrunment, then the

di scl ai med interest passes by representation, or passes as
directed by the instrunent, to the descendants of the

di scl ai mant who survive the effective date of the
instrunment. The effective date of the instrument is the date
on which the maker no | ong has power to revoke it or to
transfer to the maker or another the entire | egal and

equi tabl e ownership of the interest;

(3) Afuture interest that takes effect in
possessi on or enjoynment when or after the disclained
interest termnates, takes effect as if the disclainmnt had
di ed before the effective date of the instrunment, except
that a future interest that is held by the disclaimant is
not accel er at ed,

(4) Delivery of a disclainmer my be nade before or
after the effective date of the instrunent. Delivery of a
di sclaimer of an interest in an inter vivos trust nust be
made to the trustee, or if no trustee is then in office, by
filing it with the court having jurisdiction to appoint or
qualify the trustee, or, if the disclainer is made before
the effective date of the instrunent, to the settlor of an
inter vivos trust or the transferor of the interest.
Delivery of a disclainmer by a beneficiary of a beneficiary
desi gnation nmade after the effective date of the instrunent
must be made to the payor. Delivery of a disclainer of a

13



gift, other than a gift made by trust or beneficiary

desi gnation, nust be nmade to the donor.

Section 4 adapts the provisions of Section 3 for disclaimers of interests arising
under instruments other than wills. The principa difference is the use of the effective date
of the instrument as the measuring point for the effect of the disclaimer rather than the
inapplicable "death of the decedent.” For example, Mother may create a revocable inter
vivos trust as awill substitute. Disclaimers of interests created under that trust would
relate back to and disclaimant would be considered to predecease the effective date, which
isthe date of Mother's death, at which time she may no longer revoke the trust. If the
disclaimant is the beneficiary of alife insurance contract, the effective date would be the
death of the insured/owner. Similarly, the beneficiary of an IRA who disclaims would be
treated as predeceasing the owner's death, unless, of course, the owner of the IRA had
made an irrevocable beneficiary designation at any earlier time, which time would be the
effective date.

The disclaimer may be delivered before or after the effective date of the
instrument, which alows a beneficiary under arevocable lifetime trust to disclaim an
interest before the death of the grantor. For example, Mother creates a revocable trust
which on her death will pass by representation to her descendants. Under this Act, Son
may disclaim hisinterest any time after Mother creates the trust (so long as his disclaimer
is not barred under Section 9). If he does so, at Mother’s death hisinterest will pass as if
he had predeceased Mother. However, such a disclaimer would not be aquaified
disclaimer for tax purposes. Internal Revenue Code § 2518(b)(2) requires that a qualified
disclaimer be made within 9 months after the later of the date of the transfer creating the
interest or the day on which the disclaimant turns 21 years of age. Under Treas. Reg. §
25.2518-2(c)(3)(ii) the date of the transfer creating the interest is the date when thereisa
completed gift for federal gift tax purposes. In the example in this paragraph, that date is
the date of Mother’s death or an earlier date when she releases her power to revoke the
trust. A disclaimer made before Mother’ s death (or before the date of release) is not a
qualified disclaimer.

14
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SECTION 5. DI SCLAI MER OF RI GHTS I N JO NTLY HELD
PROPERTY.

(a) A surviving holder of jointly held property may
disclaimas a separate interest any property or interest
therein passing to himby right of survivorship.

(b) A surviving holder of jointly held property may
disclaimthe entire interest in jointly held property
devolving to him if the jointly held property was created
by the act of a deceased holder of the jointly held property
and the survivor did not contribute any of the consideration
in nmoney or noney’s worth towards the acquisition of the
jointly held property.

(c) Adisclaimer of an interest in joint property
relates back to the date of death of the deceased hol der of
the joint property to whose death the disclainmer relates. If
the disclaimant is the only surviving hol der, the disclainmed
i nterest passes as part of the estate of the last to die of
the other holders of the joint property. |f the disclainmnt
is not the only surviving holder, the disclained interest
passes to the other surviving holders of the joint property.

(d) Delivery of a disclainer of joint property nust be
made after the death of the joint holder to whose death the

di scl ai ner rel ates. Delivery nust be nmade to each person

15



entitled to the disclainmed interest.

Section 5 greatly expands on the treatment of disclaimers of joint property in prior
Uniform Acts on this subject. Since the previous Uniform Acts were drafted, the law
regarding tax qualified disclaimers of joint property interests has been clarified. Courts
have repeatedly held that a surviving joint tenant may disclaim that portion of the jointly
held property to which the survivor succeeds by operation of law on the death of the other
joint tenant so long as the joint tenancy was severable during the life of the joint tenants
(Kennedy v. Commissioner, 804 F.2d 1332 (7th Cir 1986), McDonald v. Commissioner,
853 F.2d 1494 (9th Cir 1988), Dancy v. Commissioner, 872 F.2d 84 (4th Cir 1989).) On
December 30, 1997 the Service published T.D. 8744 making final proposed amendments
of the Regulations under IRC § 2518 to reflect the decisions regarding disclaimers of joint
property interests.

The various forms of ownership in which "joint property,” as defined in
Section 1, can be held include common law joint tenancies and any statutory variation
thereof that preserves the right of survivorship. The common law was unsettled whether
asurviving joint tenant had any right to renounce his interest in jointly-owned property
and if so to what extent. See Casner, Estate Planning, 5th Ed. 810.7. Specificaly, if A
and B owned real estate or securities as joint tenants with right of survivorship and A died,
the problem was whether B might disclaim what was given to him originally upon creation
of the estate, or, if not, whether he could nevertheless reject the incremental portion
derived through the right of survivorship. There was also a question of whether ajoint
bank account should be treated differently from jointly-owned securities or real estate for
the purpose of disclaimer.

The genera rule a common law was embodied in the concept of dua ownership
expressed by the phrase "per my et per tout”. On the one hand, each tenant was seised
"per my" or by the moiety or undivided fractional share which would be al he would
receive upon severance. On the other hand, he also initialy held "per tout,” or the entire
property and the right to enjoy the entire estate. Powell on Real Property, 1617(2). Itis
possible to argue that a disclaimer of the survivor's original undivided interest comes too
late at the death of the first tenant because an acquiescence in the establishment of the
tenancy isin effect an acceptance of the interest which cannot be shed except by transfer.
Casner, op. cit., p. 22. But if the survivor was not apprised of the creation of the tenancy
and did nothing before the death of the first tenant to show his acquiescence, he should be
able to rgect both the original and the accretive portions. Casner, op. cit., p. 22.

Even where the survivor has acquiesced in the establishment of the estate, it can be
argued that, even in the absence of a specific statute, the accretive portion derived through
survivorship should stand differently from the original interest and that the accretion
should be subject to disclaimer for the reason that it is contingent, uncertain and (except as
to tenancies by the entirety) defeasible until the death of the first tenant like alegacy under
awill or abeneficial designation under an insurance policy. Barring conduct indicative of
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acceptance he should be able to rgect the interest if he so elects, with like effect.

The position taken by this Act follows that taken in UDTUNIA and UPC Section
2-801 and confers the right of disclaimer upon a surviving joint holder (which includes
"joint tenant") and, consistent with the general bar provisions of Section 9, leaves to the
particular circumstances whether he may disclaim al of the interest or only the accretive
part and the effect of knowledge of the existence of the tenancy or other form of
ownership, acceptance of benefits, and the like.

The amended Regulations, § 25.2518-2(c)(4)(1) allow a surviving joint tenant or
tenant by the entirety to disclaim that portion of the tenancy to which he or she succeeds
upon the death of the first joint tenant (Y2 where there are two joint tenants) whether or
not the tenancy could have been severed under local law and regardless of the proportion
of consideration furnished by the disclaimant.

Joint bank accounts are largely, if not always, creatures of statute (e.g. UPC
Section 6-101 et seq.) with basis in contract rather than the laws of succession. It has been
held that ajoint bank account may properly be made the subject of a disclaimer,
particularly if the survivor was not aware of the existence of the account. Hershey, EX'r'X.
v. Bowers, 708 Oh.St.2d 4, 218 N.E.2d 455 (Ohio 1966). In many states, the statutes
state that ajoint account belongs to the joint tenants in proportion to their contributions to
the account. For instance, if A and B are joint tenants of an account to which A made all
the contributions, A can withdraw the entire amount in the account without B’ s consent
and B can take nothing without A’s consent. Therefore, for tax purposes, B could
disclaim the entire joint account on the death of A. The IRS has gone so far asto
recognize a disclaimer of a survivorship interest in tenancy by the entirety accounts
governed by the general rule for joint accounts (TAM 9612002, 9521001 [both applying
Pennsylvania law]). While there appears to be no authority on point, it would seem that in
the hypothetical just given, A could disclaim nothing on the death of B since B’s death
does not mean anything passesto A given the law of joint accounts. (In TAM 9612002,
the ruling states that the spouses each made one-half the contributions to the account;
TAM 9521001 says nothing about the source of contributions.) The amended
Regulations, § 25.2518-2(c)(4)(iii) recognize the special rules applicable to joint bank
accounts and allow the disclaimer by a survivor of that part of the account contributed by
the decedent and bars the disclaimer of that part of the account attributable to the
survivor's contributions. Subsection (b) recognizes this situation by allowing the survivor
to disclaim the entire interest in the joint tenancy if the tenancy was created solely by the
decedent.

Subsection (b) is aso applicable to joint tenancies that are really testamentary
substitutes. For example, A creates ajoint tenancy in shares of stock with B, providing
al the consideration. A probably intends the account to be a testamentary substitute
rather than atrue joint tenancy and B under the law of many jurisdictions would have no
right to any of the property before A’s death. B should then be able to disclaim the entire
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account on A’sdeath. B’sdisclaimer might not be atax qualified disclaimer or be tax
qualified only in part, depending the rights of A and B on severance of the tenancy. The
amended Regulations, 8 25.2518-2(c)(4)(iii) extends the rule governing joint bank
accounts to brokerage and other investment accounts, such as mutual fund accounts, held
in joint name.

Subsection (c) provides that the disclaimer relates back to the death of the joint
holder to whom the disclaimer relates. In the usual two person joint tenancy, the
disclaimed property would then pass as part of the estate of the deceased joint holder. In
athree person joint tenancy after the death of the first joint tenant each survivor would be
able to disclaim 1/6 of the property. If one survivor did so, the two remaining tenants
would be joint tenants as to 2/3 of the property and the joint tenancy and the non-
disclaiming survivor would be tenants in common as to 1/3 of the property.

Subsection (d) requires that delivery of the disclaimer be made after the death of
the joint holder to whose death the disclaimer relates. Delivery must be made to each
person entitled to the disclaimed interest. In the case of atwo-person joint tenancy, that
person is the personal representative of the estate of the deceased joint tenant. 1n a multi-
person joint tenancy delivery would be made to the other surviving joint tenants.

Section 5 greatly expands on the treatment of disclaimers of joint property in prior
Uniform Acts on this subject. Since the previous Uniform Acts were drafted, the law
regarding tax qualified disclaimers of joint property interests has been clarified. Courts
have repeatedly held that a surviving joint tenant may disclaim that portion of the jointly
held property to which the survivor succeeds by operation of law on the death of the other
joint tenant so long as the joint tenancy was severable during the life of the joint tenants
(Kennedy v. Commissioner, 804 F.2d 1332 (7th Cir 1986), McDonald v. Commissioner,
853 F.2d 1494 (9th Cir 1988), Dancy v. Commissioner, 872 F.2d 84 (4th Cir 1989).) On
December 30, 1997 the Service published T.D. 8744 making final proposed amendments
of the Regulations under IRC § 2518 to reflect the decisions regarding disclaimers of joint
property interests.

The various forms of ownership in which "joint property,” as defined in
Section 1, can be held include common law joint tenancies and any statutory variation
thereof that preserves the right of survivorship. The common law was unsettled whether
asurviving joint tenant had any right to renounce his interest in jointly-owned property
and if so to what extent. See Casner, Estate Planning, 5th Ed. 810.7. Specificaly, if A
and B owned real estate or securities as joint tenants with right of survivorship and A died,
the problem was whether B might disclaim what was given to him originally upon creation
of the estate, or, if not, whether he could nevertheless reject the incremental portion
derived through the right of survivorship. There was also a question of whether ajoint
bank account should be treated differently from jointly-owned securities or real estate for
the purpose of disclaimer.
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The genera rule at common law was embodied in the concept of dual ownership
expressed by the phrase "per my et per tout”. On the one hand, each tenant was seised
"per my" or by the moiety or undivided fractional share which would be al he would
receive upon severance. On the other hand, he also initialy held "per tout,” or the entire
property and the right to enjoy the entire estate. Powell on Real Property, 1617(2). Itis
possible to argue that a disclaimer of the survivor's original undivided interest comes too
late at the death of the first tenant because an acquiescence in the establishment of the
tenancy isin effect an acceptance of the interest which cannot be shed except by transfer.
Casner, op. cit., p. 22. But if the survivor was not apprised of the creation of the tenancy
and did nothing before the death of the first tenant to show his acquiescence, he should be
able to rgect both the original and the accretive portions. Casner, op. cit., p. 22.

Even where the survivor has acquiesced in the establishment of the estate, it can be
argued that, even in the absence of a specific statute, the accretive portion derived through
survivorship should stand differently from the original interest and that the accretion
should be subject to disclaimer for the reason that it is contingent, uncertain and (except as
to tenancies by the entirety) defeasible until the death of the first tenant like alegacy under
awill or abeneficial designation under an insurance policy. Barring conduct indicative of
acceptance he should be able to rgect the interest if he so elects, with like effect.

The position taken by this Act follows that taken in UDTUNIA and UPC Section
2-801 and confers the right of disclaimer upon a surviving joint holder (which includes
"joint tenant") and, consistent with the general bar provisions of Section 9, leaves to the
particular circumstances whether he may disclaim al of the interest or only the accretive
part and the effect of knowledge of the existence of the tenancy or other form of
ownership, acceptance of benefits, and the like.

The amended Regulations, § 25.2518-2(c)(4)(l) allow a surviving joint tenant or
tenant by the entirety to disclaim that portion of the tenancy to which he or she succeeds
upon the death of the first joint tenant (Y2 where there are two joint tenants) whether or
not the tenancy could have been severed under local law and regardless of the proportion
of consideration furnished by the disclaimant.

Joint bank accounts are largely, if not always, creatures of statute (e.g. UPC
Section 6-101 et seq.) with basis in contract rather than the laws of succession. It has been
held that ajoint bank account may properly be made the subject of a disclaimer,
particularly if the survivor was not aware of the existence of the account. Hershey, EX'r'x.
v. Bowers, 708 Oh.St.2d 4, 218 N.E.2d 455 (Ohio 1966). In many states, the statutes
state that ajoint account belongs to the joint tenants in proportion to their contributions to
the account. For instance, if A and B are joint tenants of an account to which A made all
the contributions, A can withdraw the entire amount in the account without B’ s consent
and B can take nothing without A’s consent. Therefore, for tax purposes, B could
disclaim the entire joint account on the death of A. The IRS has gone so far asto
recognize a disclaimer of a survivorship interest in tenancy by the entirety accounts
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governed by the general rule for joint accounts (TAM 9612002, 9521001 [both applying
Pennsylvanialaw]). While there appears to be no authority on point, it would seem that in
the hypothetical just given, A could disclaim nothing on the death of B since B’s death
does not mean anything passes to A given the law of joint accounts. (In TAM 9612002,
the ruling states that the spouses each made one-half the contributions to the account;
TAM 9521001 says nothing about the source of contributions.) The amended
Regulations, § 25.2518-2(c)(4)(iii) recognize the specia rules applicable to joint bank
accounts and allow the disclaimer by a survivor of that part of the account contributed by
the decedent and bars the disclaimer of that part of the account attributable to the
survivor's contributions. Subsection (b) recognizes this situation by allowing the survivor
to disclaim the entire interest in the joint tenancy if the tenancy was created solely by the
decedent.

Subsection (b) is aso applicable to joint tenancies that are really testamentary
substitutes. For example, A creates ajoint tenancy in shares of stock with B, providing
al the consideration. A probably intends the account to be a testamentary substitute
rather than a true joint tenancy and B under the law of many jurisdictions would have no
right to any of the property before A’s death. B should then be able to disclaim the entire
account on A’sdeath. B’sdisclaimer might not be atax qualified disclaimer or be tax
qualified only in part, depending the rights of A and B on severance of the tenancy. The
amended Regulations, 8 25.2518-2(c)(4)(iii) extends the rule governing joint bank
accounts to brokerage and other investment accounts, such as mutual fund accounts, held
in joint name.

Subsection (c) provides that the disclaimer relates back to the death of the joint
holder to whom the disclaimer relates. In the usual two person joint tenancy, the
disclaimed property would then pass as part of the estate of the deceased joint holder. In
athree person joint tenancy after the death of the first joint tenant each survivor would be
able to disclaim 1/6 of the property. If one survivor did so, the two remaining tenants
would be joint tenants as to 2/3 of the property and the joint tenancy and the non-
disclaiming survivor would be tenants in common as to 1/3 of the property.

Subsection (d) requires that delivery of the disclaimer be made after the death of
the joint holder to whose death the disclaimer relates. Delivery must be made to each
person entitled to the disclaimed interest. In the case of atwo-person joint tenancy, that
person is the personal representative of the estate of the deceased joint tenant. 1n a multi-
person joint tenancy delivery would be made to the other surviving joint tenants.

SECTION 6. DI SCLAI MER OF NON- FI DUCI ARY PONERS
A hol der of a non-fiduciary power, including a power of

appoi ntnent, may disclaimthe power. |f the holder has not
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exercised the power, with respect to a power created by a
will, the disclainmer relates back to the date of the
decedent’s death, and with respect to a power created by any
other instrunent, the disclainmer relates back to the
effective date of the instrunment. |In either case the
instrunment is construed as if the disclainmed power never
existed. |If the holder has exercised the power, the

di sclaimer relates back to the date of its |ast exercise.
Delivery of the disclainmer nust be made as provided by
Sections 3(4) or 4(4), with those sections to be applied as

if the power disclained were an interest in property.

Section 2(a) alows a person to disclaim an interest in or power over property.
The latter part of the definition includes a power of appointment. This was not specifically
addressed in the prior uniform acts. The practical effect of thistype of disclaimer isasif
the disclaimed power never existed. In addition, it is possible to disclam a part of a
power, for example, the disclaimer could be of a portion of the power to appoint one's
salf, while retaining the right to appoint to others. If apartia disclaimer isto bea
qualified disclaimer for tax purposes, however, it must be of al or of an undivided portion
of the property subject to the power; it does not seem to possible to “carve up” a power
with aqualified disclaimer (See Treas. Reg. § 25.25218-3(d), Ex. 9,21). Delivery of the
disclaimer depends on the whether the power was created by will or by another
instrument. In the former case the delivery provisions of Section 3 apply, in the latter,
those of Section 4.

SECTION 7. DI SCLAI MER BY APPO NTEE, OBJECT OR TAKER I N
DEFAULT OF PONER OF APPO NTMENT
(a) Delivery of a disclainer by an object or a
taker in default of exercise of a power of appointnent nust
be made to the hol der of the power or to the fiduciary

acting under the instrunent that created the power. Delivery
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of the disclainer may be nade at any tinme after the creation
of the power.

(b) Delivery of a disclainmer by an appoi ntee of a non-
fiduciary power of appointnent nust be made to the personal
representative of the holder’s estate, or to the fiduciary
under the instrunent that created the power. Delivery of the
di scl ai mer nmust be nmade after the exercise of the power.

(c) If delivery is to be nade to a fiduciary and no
fiduciary is in office, the disclainer nmust be filed with
the court having jurisdiction to appoint or qualify the
fiduciary.

This Section deals with disclaimers by those who may or do receive an interest in
property through the exercise of a power of appointment. At the time of the creation of a
power of appointment, the creator of the power, besides giving the power to the holder of
the power, can also limit the possible appointees of property and also name those who are
to take if the power is not exercised, persons referred to as takersin default. A genera
power of appointment for transfer tax purposes is one that can be exercised in favor of the
holder of the power, or the holder’ s estate, creditors, or creditors of the holder’s estate. A
special power of appointment is one that can be exercised in favor of anyone except the
holder of the power, the holder’ s estate, creditors, or creditors of the holder’s estate. The
holder of a general power is considered to be the owner of the property subject to the
power for transfer tax purposes. The holder of a special power suffers no transfer tax
consequences. For purposes of making aqualified disclaimer for tax purposes, an
appointee or taker in default under a general power may disclaim property subject to the
power within 9 months of the exercise or lapse of the power. A permissible taker under a
specia power, however, must disclaim with 9 months of the creation of the power.
Section 7 recognizes this distinction and in subsection (a) provides a method for making a
disclaimer by ataker in default or permissible appointee before the power is exercised.
Subsection (b) provides a method for making a disclaimer by a person who actually
receives an interest in property through the exercise of a power of appointment.

The Section deals only with the mechanics of making a disclaimer, because the
effect of the disclaimer is governed by whichever of Sections 3 and 4 is applicable.
Section 3 applies to disclaimers of interests under powers created by will; section 4 to
powers created by other instruments.
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SECTI ON 8. DI SCLAI MER BY FI DUCI ARI ES

(a) Any power granted to a fiduciary, including a
di spositive or admnistrative power, nay be disclainmed, but
a conservator or guardian may disclaima power only with the
consent of the court which has appointed the conservator or
guardian. |If the fiduciary has not exercised the power,
Wth respect to a power created by a will, the disclainer
rel ates back to the date of the decedent’s death, and with
respect to a power created by any other instrunent, the
di sclaimer relates back to the effective date of the
instrunment. |If the fiduciary has partially exercised the
power, the disclainmer relates back to the date of its |ast
exerci se. Except as otherw se provided by the terns of the
disclaimer, a disclainer of a fiduciary power is effective
only as to the fiduciary disclaimng. Delivery of the
di scl ai mer nmust be nmade as provided in Sections 3(4) or
4(4), to be applied as if the power disclainmed were an
interest in property.

(b) If a trustee disclains an interest in property
t hat woul d ot herw se be added to the trust, and the
instrument creating the trust or making the addition to the
trust does not provide for another disposition of the
disclaimed interest or of disclainmed or failed interests in

general, the interest is deened to never have been incl uded
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in the trust or as never added to the trust.

The Uniform Disclaimer of Transfers by Will, Intestacy or Appointment Act (
“1978 Act”) dlowed for disclaimer by “... an heir, next of kin, devisee, legatee, person
succeeding to a disclaimed interest, beneficiary under a testamentary instrument, or
appointee under a power of appointment.” This was an extension of the common law rule
which allowed for disclaimer by a devisee or legatee, but not an heir. The 1990
amendments to section 2-801 of the UPC further extended the right to disclaim to a
decedent through his personal representative. In recognizing the disclaimer by fiduciary,
this section conforms to the UPC and extends that rationale to analogous situations. A
trustee who disclaims property that would, if accepted into the trust, otherwise belong to a
beneficiary is acting in much the same way as a personal representative of a decedent who
disclaims for the beneficiaries. Aswith other actions taken by another in afiduciary
capacity, the disclaimer will be subject to the fiduciary’ s genera duty of care.

It isdifficult for atrustee to disclaim powers, whether granted by law or by the
governing instrument, or property passing to the trust. Attempts by trustees to make tax
qualified disclaimers have been rebuffed by the IRS on the ground that such disclaimers
are not alowed by state statute and are ineffective without statutory sanction since they
involved arepudiation of the trust. (Rev. Rul. 90-110, 1990-2 CB 209, PRLs 8527009,
8549004) On the other hand, a disclaimer by atrust beneficiary is possible. (See PRL
8543009 where a disclaimer by son of hisinterest in the trustee’ s power to make
discretionary distributions of principal to him allowed the trust to qualify for the marital
deduction.) The Tax Court agreed in Estate of Bennett v. Commissioner, 100 TC 43
(1993), citing the direct authority of Matter of Witz, 95 Misc.2d 36, 406 N.Y.S.2d 671
(Sur.Ct. 1978) in which the Surrogate wrote: “ The trustee's purported disclaimer [of the
power to invade principal] annexed to the petition isanullity. Testator imposed an
obligation upon the trustee which the fiduciary could not disclaim without renouncing his
right to letters of trusteeship.” (95 Misc.2d at 40, 406 N.Y.S.2d at 673).

There is contrary authority, however. In Estate of Ware v. Commissioner, 480
F.2d 444 (7th Cir. 1973) the court found that the Illinois Termination of Powers Act was
broad enough to allow atrustee to “release” a power to accumulate trust income. In
Cleaveland v. U.S, 62 A.F.T.R.2d 88-5992, 88-1 USTC {13,766 (C.D.Ill. 1988) the
court held that a disclaimer by atrustee of the power to invade principal of atestamentary
trust for the education of the decedent’s children was a valid disclaimer and made the trust
eligible for the marital deduction. This Act makesit clear that trustees may disclaim
powers.

The Massachusetts Supreme Judicial Court has gone much farther. McClintock v.
Scahill, 403 Mass. 397, 530 N.E. 164 involved a disclaimer by trustees of property
pouring over to the trust on the death of one of the grantors. The trustees indicated that
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the disclaimer of some $415, 000 would decrease the taxes on the decedent’ s estate by
$625,000. (Although the Court does not mention it, because the trust was for the
decedent’ s grandchildren it seems likely that the distribution would have resulted in a
direct skip subject to the generation skipping transfer tax and the avoidance of that result
accounted for the tax savings.) The court concluded that the trustee could disclaim. The
Massachusetts statute allowed “beneficiaries’ to disclaim, a definition which clearly
included the trust. The question was, who disclaims on behalf of the trust, the
beneficiaries (who presumably were minors and perhaps unborns) or the trustee. The
trustee does have legdl title to the trust property and acts for the trust in dealing with third
parties and also has implied powers necessary to carry out the purpose of the trust in
addition to the express power contained in the trust instrument. Finaly, the statutory
definition of beneficiary clearly included those who act on the behalf of others, such asan
estate or a corporation. Since no claim was made that the trustee’ s action violated his
fiduciary duty, the court found the disclaimer valid and effective.

Subsection (&) deals with afiduciary’s disclaimer of a power over property. Such
powers over property include aright to remove and replace a trustee or atrustee' s power
to make distributions of income or principal. A trustee who is aso a beneficiary may want
to disclaim a power to invade principal for himself for tax purposes, a power which could
also be disclaimed as a power of appointment. The section refersto fiduciary in the
singular. Itispossible, of course, for atrust to have two or more co-trustees and an estate
to have two or more co-personal representatives. This Act leaves the affect of actions of
multiple fiduciaries to the general rulesin effect in each state relating to multiple
fiduciaries. For example, if the genera ruleisthat a mgority of trustees can make binding
decisions, adisclaimer by two of three co-trustees of a power that has not been exercised
will destroy the power unless the third co-trustee follows whatever procedure state law
prescribes for disassociating him or herself from the action of the mgjority. A sole trustee
burdened with a power to invade principal for a group of beneficiaries including him or
herself who wishes to disclaim the power but yet preserve the possibility of another trustee
exercising the power would probably disclaim the invasion power as a power of
appointment and then seek the appointment of a disinterested co-trustee to exercise the
power. The subsection thus makes the disclaimer effective only asto the disclaiming
fiduciary unless the disclaimer states otherwise. The last sentence of the Section requires
that delivery of the disclaimer be made according to whether the source of the fiduciary’s
power isawill or another type of instrument.

Subsection (b) deals with disclaimer of aright to receive property into atrust, and
thus applies only to trustees. (A disclaimer of aright to receive property by afiduciary
acting on behalf of an individual, such as a persona representative, conservator, guardian,
or agent is governed by the section of the statute applicable to the type of interest being
disclaimed.) The instrument under which the right to receive the property or disclaim the
property was created will generally govern the disposition of the property in the event of a
disclaimer. When the instrument does not provide for the property in the event of a
disclaimer the property passes asif the trust had never existed. The effect of the actions
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of co-trustees will depend on the state law governing the action of multiple trustees. For
example, Grantor establishes Trust No. 1. At grantor’ s death, the trust property is
divided into Trust A and Trust B. If the trustee disclaims any part or all of the property
that would be part of Trust A, only trust A istreated as never having existed with respect
to that property.

SECTION 9. WHEN DI SCLAI MER BARRED.
(a) Aright to disclaimis barred if any of the
foll ow ng events occur before the disclainer is delivered:

(1) acceptance of the property interest sought to
be di scl ai ned,;

(2) voluntary assignnent, conveyance, encunbrance,
pl edge, or transfer of the property to which the right to
disclaimrel ated; or a contract therefor,;

(3) witten waiver of the right to disclaim

(4) involuntary sale or other involuntary transfer
for the account of the disclainmnt of the property to which
the right to disclaimrelated.

(b) The right to disclaima power is not barred by its
past exerci se.
(c) Aright to disclaimis barred or limted as

provi ded by ot her |aw.

The 1978 Act required that an effective disclaimer be made within 9 months of the
event giving rise to the right to disclam ( e.g., 9 months from the death of the decedent
or donee of apower or the vesting of afuture interest). The 9 month period corresponded
in some situations with the Internal Revenue Code provisions governing qualified tax
disclaimers. Under the common law an effective disclaimer had to be made only within a
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“reasonable”’ time.

This act specifically rejects atime requirement for making a disclaimer.
Recognizing that disclaimers are used for purposes other than tax avoidance, a disclaimer
can be made effectively under the Act so long as the disclaimant is not barred from
disclaiming the property or interest or has not waived the right to disclaim. Persons
seeking to make tax qualified disclaimers will continue to have to conform to the
requirements of the Internal Revenue Code. Only events occurring after the right to
disclaim has arisen will act as abar. Thus, for example, with regard to joint property, the
event giving rise to the right to disclaim is the death of ajoint holder, not the creation of
thejoint interest and any benefit received during the deceased joint tenant’s life is ignored.

Ministerial acts and post-disclaimer curative acts are similarly to be ignored in
determining whether the right to disclaim is barred.

This section lays out a framework for determining when a person will be deemed
to have “accepted” the property or interest and will therefore be barred from a later
attempt to reject it by disclaimer. The events resulting in a bar to the right to disclaim set
forth in this section are similar to those found in the 1978 Actsand Section 2-801 of the
UPC. Whether particular activities will be found to constitute an *acceptance” or “receipt
of abenefit” as those terms are used in the statutory language will necessarily be
determined by the courts based upon the particular facts. ( See Leiphamv. Adams, 77
Wash.App. 827, 894 P.2d 576 (1995); Matter of Will of Hall, 318 S.C. 188, 456 S.E.2d
439 (Ct.App. 1995); Jordan v. Trower, 208 Ga.App. 552, 431 S.E.2d 160 (1993); Matter
of Gates, 189 A.D.2d 427, 595 N.Y.S.2d 194 (3d Dept. 1993))

The drafting committee does not contemplate that a mere failure to object to a gift
(for example, additions to an existing trust) would alone constitute acceptance of the gift.
Failure to object to a known and vested right over along period of time may however
create a presumption of acceptance or receipt of abenefit. Proof of an assignment,
involuntary sale or written waiver will be easier to come by, to establish a bar.

This act, unlike the 1978 Act, specifiesthat “other law” may bar the right to
disclaim. In some states, such as Minnesota, insolvency of the disclaimant will invalidate
the disclaimer. (M.S.A. 8 525.532 (c)(6) ) In others adisclaimer by an insolvent debtor is
treated as a fraudulent “transfer “. See Stein v. Brown, 18 Ohio St.3d 305 (1985);
Pennington v. Bigham, 512 So0.2d 1344 (Ala. 1987). A number of states refuseto
recognize a disclaimer used to qualify the disclaimant for Medicaid or other public
assistance. See Hinschberger v. Griggs County Social Services, 499 N.W.2d 876 (N.D.
1993); Department of Income Maintenance v. Watts, 211 Conn. 323 (1989), Matter of
Keuning, 190 A.D.2d 1033, 593 N.Y.S.2d 653 ( 4th Dept. 1993), and Matter of Molloy,
214 A.D.2d 171, 631 N.Y.S.2d 910 (2nd Dept. 1995), Troy v. Hart, 116 Md.App. 468,
697 A.2d 113 (1997). Itisaso likely that state policies will begin to address the question
of disclaimers of real property on which an environmenta hazard is located in order to
avoid saddling the state, astitle holder of last resort, with the resulting liability, athough
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the need for fiduciaries to disclaim property subject to environmental liability has probably
been diminished by the 1996 amendments to CERCLA by the Asset Conservation Act of
1996 (PL 104-208). These larger policy issues are not addressed in this act and must,
therefore, continue to be addressed by the states.

SECTI ON 10. RECORDI NG OF DI SCLAI MER

If an instrument transferring an interest in or power
over property subject to a disclainer is required or
permtted by law to be filed, recorded or registered the
di sclaimer may be so filed, recorded or registered. Failure
to file, record or register the disclainer does not affect
its validity as to the disclaimnt or persons to whomthe
property or power passes by reason of the disclainer, but
any purchaser of the property or interest who does not have
actual notice shall not be deened to have notice of the
disclainmer until it is properly filed, recorded or

regi st ered.

Section 10 permits the recordation of a disclaimer of an interest in property
ownership of or title to which is the subject of arecording system. This section expands
on the corresponding provision of previous Uniform Acts which only referred to
permissive recording of adisclaimer of an interest in real property. The provision remains
permissive, recognizing that not every disclaimer, even if of real property needs
recordation. For example, if local practice in respect to devises of real property involvesa
deed from the executor to the devisee, a disclaimer of a specific devisee' sinterest in the
real property which results in the passing of the property to the residuary devisee will lead
to the executor executing a deed to the residuary devisee and the disclaimer need not be
recorded to complete the chain of title. The Section assures, however, that a disclaimer
can be recorded when necessary or advisable.

SECTI ON 11. REMEDY NOT EXCLUSI VE.

This [Act] does not abridge the right of a person to
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wai ve, rel ease, disclaim or renounce property, or an

interest in or power over property under any other |aw.

SECTION 12. EXI STI NG | NTERESTS.

An interest in or power over property existing on the
effective date of this [Act] as to which the tine for
delivering a disclainer under superseded | aw has not expired
may be disclained after the effective date of this [Act],

and before any event that bars a disclainer.

SECTION 13. UN FORM TY OF APPLI CATI ON AND
CONSTRUCTI ON. This [Act] shall be applied and
construed to effectuate its general purpose to nmake uniform
the law with respect to the subject of this [Act] anong

States enacting it.

[ SECTI ON 14. REPEAL OF | NCONSI STENT STATUTES] .
This [Act] does not abridge the right of a person to
wai ve, rel ease, disclaimor renounce property, an interest

in or power over property under any other |aw.
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