REVISIONS CONCERNING FILING

Reporters' Prefatory Note

This draft consists of a revised Part 4, accompanied by one
revised and several new definitions in § 9-105. It is marked
(additional material is underlined and deletions are indicated by
strikeout) to reflect changes from the current official text.

The proposed revisions stem largely from two new concepts
that the draft introduces. These concepts are drawn from
recommendations of the Study Committee (see Section 11 of the
Report), from suggestions made by participants in the Article 9
Filing Project and the Drafting Committee (including members,
advisors, and observers), and from preliminary deliberations of
the Drafting Committee. First, the draft is "media neutral." It
recognizes that one can "communicate" (defined in draft § 9-
105(0)) a "record" (defined in draft § 9-105(r)) by means other
than writing or other tangible media. Second, draft § 9-411
provides for administrative regulations to address details that
are better left outside of the statute. Under the draft, this
detail includes some matters that are treated under the current

Part 4, such as fees for filing, searching, etc. The draft
leaves most matters of detail to the regulations, resulting in a
somewhat cleaner, more general statute. The Drafting Committee

may wish to consider whether the draft appropriately allocates
legal rules between the statute and the regulations.

The draft is the Drafting Committee's first look at a
systematic revisions of Part 4. To focus the discussion, the
draft generally leaves unchanged and in place provisions whose
substance would be unaffected by the desire for media neutrality
or the promulgation of regulations. Many other changes to the
language and structure of Part 4 are possible. The Explanatory
Notes identify some of them. After reviewing and discussing this
preliminary draft, the Drafting Committee may wish to see a more
complete reworking of Part 4.

Section 9-105. Definitions and Index of Definitions.

(ta) In this Article unless the context otherwise requires:

(o) "Communicate" means to (i) send a written or other

tangible record, (ii) transmit a record by any means

agreed upon by the persons sending and receiving the
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record; or (iii) in the case of transmissions of

records to and by the filing office, transmit a record

by any means prescribed by the regulations;

*x k%

(p) "Filing office" means the office[s] designated in
Section 9-401 as the proper place to file a financing
statement;

*x k%

(gq) "Jurisdiction of organization" of a debtor means [e.g.,
for a corporation, its state of incorporation; more
complete definition to come];

*x k%

(r) "Record" means information that is inscribed on a
tangible medium or that is stored in an electronic or
other medium and is retrievable in perceivable form;

[ (s) "Registered agent" means a registered agent of a debtor
designated under Section 9-409;]

(£) "Regulations" means the regqulations issued by []
pursuant to Section 9-411;

*x k%

(mu) "Secured party" means a lender, seller or other person

in whose favor there is a security interest, including

a person to whom accounts, general intangibles or

chattel paper have been sold. When If the hotders—of

O I TgatIonsS TSsSued Under 4aIr IIaerrture ot trust;

SQUIPMENTt trust agreement or tiie t1ke obligees or

buyers are represented by a trustee, indenture trustee,
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agent, collateral agent or other persom representative,

the representative is the secured party;

[v) "Tax identification number" of a debtor means a debtor's

social security number if the debtor is an individual

and in other cases a number, if any, determined by a

method prescribed in the regqulations;]

* Kk Kk

Reporters' Explanatory Notes

1. These definitions are largely self-explanatory. Note
that a "record" includes information that is in intangible form
(e.g., electronically stored) as well as tangible form (e.g.,
written). Whatever is filed in the Article 9 filing system,
including financing statements, termination statements, and
amendments, whether submitted in tangible or intangible form,
would fall within the definition. The definition of
"communicate" derives in part from Revised § 8-102(a) (5) (1994);
it includes the act of transmitting both tangible and intangible
records.

2. We understand that the definition of "record" is the
current working definition approved by the NCCUSL Committee on
Style for revised UCC Article 5 and the Uniform Limited Liability
Company Act. We wish to thank Commissioner Patricia Brumfield
Fry (North Dakota) for bringing us up to date. Professor Fry has
passed on to us the following language (which we have "lightly"
edited) that might be suitable for the official comment:

This definition is designed to embrace all means
of communicating or storing information except human
memory. Given the rapid development and commercial
adoption of modern communication and storage
technologies, requirements that documents or
communications be "written" or "in writing" do not
necessarily reflect or aid commercial practices.
Examples of current technologies commercially used to
communicate or store information include, but are not
limited to, magnetic media, optical discs, digital
voice messaging systems, electronic mail, audio tapes,

and photographic media, as well as paper. "Record" is
an inclusive term that includes all of these methods of
storing or communicating information. Any "writing" is

a record.



A "record" need not be permanent or
indestructible, but the term does not include any oral
or other communication that is not stored or preserved
by any means. The information must be stored on paper
or in some other medium. Information that has not been
retained other than through human memory does not
qualify as a record. A record may be signed. See § 1-
201(39). A record may be created without the knowledge
or intent of a particular party.

Like the terms "written" or "in writing," the term
"record" does not establish the purposes, permitted
uses or legal effect that a record may have under any
particular provision of law. A record may or may not
be admissible in evidence, satisfy Statutes of Frauds,
or be in appropriate form for filing with a filing
office. Other provisions of this [Article] [Act] must
be consulted to determine the admissibility, etc. of
any particular record.

* Kk K%

A specification that a document or communication
must be in writing excludes the use of any other form
of record. In some instances, statutes or the
regulations of filing offices may require that a
writing be filed or that a particular form of signature
be employed. In such cases, whether or not a record is
permitted under this [Article] [Act], compliance with
those statutes or regulations is necessary. When a
filing office adopts modern technologies, any record
satisfying modified statutes or regulations as may be
adopted would be sufficient under this [Article] [Act].

3. The definition of "secured party" in revised subsection
(u) clarifies the status of representatives other than indenture
trustees. The draft treats the representative as the secured
party. One consequence of this approach is that the agent in a
multi-bank facility, like the trustee under an indenture, would
have the duties and potential liability that Part 5 imposes upon
the secured party. Ordinarily, the agent would require indemnity
from the banks; however, an indemnity would not relieve the agent
of potential liability to the debtor. The Drafting Committee may
wish to address the liability question elsewhere (e.g., in § 9-
501) by giving effect to an agreement by the debtor that the
represented parties (banks), rather than the representative
(agent), have the duties of the secured party. Another approach
would be to provide that the name of the agent would qualify as
the name of the secured party in a financing statement, but leave
the banks as secured parties for other purposes.



PART 4

FILING
Section 9-401. Place of Filing; Erronecus Filing;— Removal of
Collaterat.
First—ATtermative SubsectIomr (1)

(ta) The proper place to file a financing statement in order

to perfect a security interest is asfottows:
(gl) wtrerr If the collateral is timber to be cut or is

minerals or the like (including oil and gas) or

accounts subject to subsectriomr tt5)—of Section
9-103([5]), or witrermr if the financing statement is filed
as a fixture filing (Section 9-313) and the collateral
is goods wirithr that are or are to become fixtures, then
in the office where a mortgage on the real estate would

be filed or recorded;

[(2) if the debtor has designated a registered agent under

Section 9-409, in the office of the debtor's registered

agent; ]

(b3) in all other cases, in the office of theTtSecretary of

Stater [].

Note: The state should designate the filing office where

the brackets appear. The filing office may be that of a

governmental official (e.g., the Secretary of State) or a

private party with which the state has made arrangements for

maintaining the state's filing system (see § 9-410).
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(#b) The rules stated in Section 9-103 determine whether

filing is necessary in this state.

(5c) Notwithstanding the preceding subsections, and subject

to supsectiomr (3)—of Section 9-302([3]), the proper place to file

a financing statement in order to perfect a security interest in

collateral, including fixtures, of a transmitting utility is the

office of the ftSecretary of Statetr []. This fitimg financing

statement constitutes a fixture filing (Section 9-313) as to the
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collateral described therein whrtchr that is or is to become

fixtures.

(6 For the purposes oOf thHIsS SectIolnr, the residernce of am
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Reporters' Explanatory Note

Draft § 9-401 (a) indicates where in a given state a
financing statement is to be filed. The draft removes the Second
and Third Alternatives of current § 9-401(1). These alternatives
provide for local filing under certain circumstances. Draft
subsection (a) dictates central filing for most situations, while
retaining local filing for real-estate-related collateral and
special filing provisions for transmitting utilities. (Whether
the current definition of "transmitting utility" is adequate will
be on the agenda for a future meeting.) The elimination of
alternatives for local filing for collateral such as farm
products and consumer goods, and for dual (central and local)
filing for businesses that have a place of business in only one
county, makes current subsections (2), (3), and (6) unnecessary.
Accordingly, the draft deletes those subsections.

At the October, 1994, Drafting Committee meeting, the
Reporters distributed a proposal under which a state would permit
each debtor to select a "registered agent" to maintain financing
statements and other Article 9 records pertaining to the debtor.
Draft subsection (a) (2) provides for filing with such a
registered agent, should the Drafting Committee elect to pursue
this proposal.

Section 9-402. Formal Requisites of Financing Statement;
Amendments; Mortgage as Financing Statement; Effectiveness
of Financing Statement After Certain Changes.

(ta) A financing statement is sufficient only if it (i) is

in the form, if any, prescribed by the regulations, (ii) gives

the names of the debtor and the secured party, but if the secured

party is a representative the name of the secured party is

sufficient whether or not it indicates the representative
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capacity, Ts signed by the depbtor, (iii) gives an address of the
secured party from which information concerning the security
interest may be obtained, (iv) gives a mailing address of the

debtor, armd (v) contains a statement indicating the types of

collateral,—or describing the Ttems;,—of collateral, or otherwise

indicating the collateral covered by the financing statement,

(vi) gives the debtor's jurisdiction of organization, if the

debtor has one, [(vii) gives the debtor's tax identification

number, if the debtor has one,] and (vii[i]) contains the

additional information, if any, prescribed in the regulations. A

financing statement may be filed before a security agreement is

made or a security interest otherwise attaches. Wher the

fImanc Iy statement Covers Crops gJrowilg Or O D& YIroOwIT, tIE

Statemernrt must atrso CoTtalll a 9eSCIriptIion Oof the redl ©State
concernreds  Whrenr If the financing statement covers timber to be

cut or covers minerals or the like (including oil and gas) or

accounts subject to subsectiom (t5)—of Section 9-103([5]), or wirem
if the financing statement is filed as a fixture filing (Section
9-313) and the collateral is goods whrrthr that are or are to

become fixtures, the statement must also comply with subsection

(5c) . &HTopy of the security agreenent s sufficient as 4

fImancIing statement T TT corntalnrs the apove ITnformation amrd s

STygmed by the debtor. A CTarpool, PHotoOgraphic Or OCHeT

TEproduCtIon Of a SEeCuUrity dgrEeement Or d {IMancCilng Statement TS

sSufficIient as g fIancing Statemenrt T the Security agreemert so

provides or If the Ooriginagtr Ias Peerlr fited 1T this state-
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Stgmatureof—Secured Party (Or ASSIgIes)

(#b) & The secured party may add or release collateral

covered by a financing statement or otherwise amend the

information contained in a financing statement may be amended by

filing awritinmg sIgned by bothr the debtor armd the secursed party

an amendment that identifies the original financing statement by

the date of filing and the file number assigned under Section 9-

403 (e) or by another method specified in the regulations. An
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amendment does not extend the period of effectiveness of a
financing statement. If amy an amendment adds collateral, it is
effective as to the added collateral only from the filing date of
the amendment. In this Article, unless the context otherwise
requires, the term "financing statement" means the original

financing statement and any amendments, statements of assignment,

and continuation statements relating to the original financing

statement. The secured party may file an original financing

statement or an amendment that adds collateral covered by a

financing statement only if authorized by the debtor.

(5c) A financing statement covering timber to be cut or

covering minerals or the like (including oil and gas) or accounts

subject to subsectiom (5)—of Section 9-103([5]), or a financing
statement filed as a fixture filing (Section 9-313) where the
debtor is not a transmitting utility, must show that it covers
this type of collateral, must recite that it is to be filed [for
record] in the real estate records, and the financing statement
must contain a description of the real estate [sufficient if it
were contained in a mortgage of the real estate to give
constructive notice of the mortgage under the law of this state].
If the debtor does not have an interest of record in the real
estate, the financing statement must show the name of a record
owner.

(6d) A mortgage is effective as a financing statement filed

as a fixture filing from the date of its recording if
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(gl) thegoods are described T the mortgage by Iftem or type

the mortgage contains a statement indicating the goods

that it covers ; ama

(b2) the goods are or are to become fixtures related to the
real estate described in the mortgage; =

(t3) the mortgage complies with the requirements for a
financing statement in this section other than a
recital that it is to be filed in the real estate
records; and

(d4) the mortgage is duly recorded.

No—feewitir reference to the fimancing statement s regquired

N

other tham the regular recording and satisfaction fees with

TEesSpect o the mortgage-
(7e) A financing statement sufficiently shows the name of
the debtor only if it gives the individual, partnership, or

4 11

corporate name of the debtor;y—whether—or mmot—Tt adds other trade

mames or Tames ot partrners. A financing statement that

sufficiently shows the name of the debtor is not rendered

ineffective by the addition or absence of trade or other names or

names of partners.

(f) Where the debtor so changes s its name or—Tmm the cTase

Of AT OrganizatIon TS Iame, 1Oentity or corporate structure that
a filed financing statement becomes seriously misleading7:

(1) the financing statement remains effective to

perfect a security interest in collateral acguired

by the debtor within four months after the change,

and
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(2) the frFimg financing statement is not effective to

perfect a security interest in collateral acquired

by the debtor more than four months after the

change, unless g ImEew @ppropridate fIManciing

statemerrt an amendment to the financing statement

that renders the financing statement not seriously
misleading is filed before the expiration of that
time.

(g) A filed financing statement remains effective with

respect to collateral tramsferred by the debtor that is sold,

exchanged, leased, licensed, or otherwise disposed of and in

which a security interest continues under Section 9-306[(2)],

even though the secured party knows of or consents to the

tramsfer disposition.

(8h) A financing statement substantially complying with the
requirements of this section is effective even though it contains
minor errors whiithr that are not seriously misleading. Except as

provided in subsection (f) and Section 9-402(A), a financing

statement is not rendered ineffective if, after the financing

statement is filed, the information contained in the financing

statement becomes inaccurate and seriously misleading.

Note: Language in brackets is optional.

Note: Where the state has any special recording system
for real estate other than the usual grantor-grantee
index (as, for instance, a tract system or a title

registration or Torrens system) local adaptations of
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subsection (5¢) and Section 9-403(7g) may be necessary.

See Mass.Gen.Laws Chapter 106, Section 9-409.

Reporters' Explanatory Notes

1. Revised subsection (a) omits the requirement (in current
subsection (1)) that the debtor sign a financing statement,
thereby easing the way for electronic, paperless filing initiated
by a secured party. See draft § 9-403(a). It also clarifies
other formal requisites for a financing statement and adds some
additional requirements. Clause (ii) makes it clear that the
name of the secured party need not indicate the capacity of a
representative as such. Clause (v) expands the class of
sufficient collateral references to embrace "a statement
otherwise indicating the collateral covered by the financing
statement.”" That formulation is broad enough to uphold
references such as "all personal property"; if the property in
question belongs to the debtor and is personal property, any
searcher will know that the property is covered by the financing

statement. The official comments should explicate this
reasoning. Clauses (vi), (vii), and (viii) add additional
requirements. We have bracketed clause (vii), relating to social

security and tax identification numbers, because these
requirements may raise issues of privacy or illegality that we
have not yet explored. The other currently-required information
that is deleted from current subsection (1) seems unwise (real
estate description for financing statements covering crops),
unnecessary (adequacy of copies of financing statements), or both
(copy of security agreement as financing statement). In light of
the fact that a secured party owes no obligation to disclose
information concerning the security interest to third parties,
the Drafting Committee may wish to change the requirement in
clause (iii) to refer to "a mailing address."

2. Current subsection (2) has been deleted in the draft;
elimination of the debtor's signature requirement makes the
exceptions provided by that subsection unnecessary. Current
subsection (3), which contains a form of financing statement,
also has been deleted. We contemplate that the regulations would
address appropriate written forms as well as intangible records.

3. Subsection (b) (current subsection (4)) has been revised
to permit secured parties to file amendments. It also provides
that references to "the term 'financing statement'" include not
only the original financing statement and amendments but also the
remaining parts of the package that constitute the complete
financing statement of record--assignments and continuation
statements. Finally, subsection (b) permits the secured party to
file an original financing statement or an amendment that adds
collateral only if the debtor has authorized the filing. That
protection is necessary to compensate for the elimination of the
debtor's signature on a financing statement.
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Just as the draft brings releases into the category of
amendments, so it may be possible to include as amendments, all

other records affecting a financing statement: termination
statements, continuation statements, and statements of
assignment. We did not think it advisable to pursue this

approach at this stage of the Drafting Committee's consideration
of the issues; however, the Drafting Committee may wish to
consider whether the approach appears promising enough to warrant
a draft along that line.

4. Draft subsections (c) and (d) (current subsections (5)
and (6)) contain the following terms: "for record," "real estate
records," "interest of record," and "record owner." The official

comments should be revised to explain that these are terms
traditionally used in real estate law and that this context
"otherwise requires" that the proposed definition of "record" in
draft § 9-105(r) is not applicable. These two subsections also
contain minor revisions in style. Subsection (d) conforms to
draft subsection (a), clause (v), the requisite description of
goods in a mortgage filed as a fixture filing. It also leaves to
regulations the subject of fees applicable to a mortgage filed as
a fixture-filing financing statement. The Drafting Committee may
wish to consider whether the phrase "must show that it covers
this type of collateral" in subsection (c) should be clarified.

5. Draft subsections (e), (f), and (g) have been discussed
by the Drafting Committee in connection with its consideration of
"post-closing events." This draft makes a few minor changes in
style and phraseology. The proposed changes in subsection (e)
respond to Study Committee Recommendation 17.A (Report, at 39-
40) . They reflect the prevailing view that the "individual,
partnership or corporate name of the debtor" on a financing
statement is both necessary and sufficient, whether or not trade
or other names are included. Recommendation 17.A also calls for
expanded official comments that address the names of individuals
and entities other than corporations or partnerships. Draft
subsection (f) responds to Study Committee Recommendations 17.B
and 17.C (Report, at 140-42) and addresses a "pure" change of
name that does not implicate a new debtor. It clarifies the
effectiveness of a seriously misleading financing statement for
the four months following a name change and provides that the
record can be corrected by an amendment to the financing
statement that specifies the debtor's new correct name.
Subsection (9) clarifies the third sentence of current § 9-

402 (7), as proposed in Recommendation 17.G (Report, at 149), by
providing that a financing statement remains effective following
the transfer of collateral only when the security interest
continues in that collateral. This result is consistent with the
conclusion of PEB Commentary No. 3.

6. Draft subsection (h) derives from current subsection
(8) . This draft includes a new sentence providing that, except
for the four-month rules in subsection (f) ("pure" name change)

and Section 9-402A (new debtor that becomes bound), post-filing
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changes that render a financing statement inaccurate and
seriously misleading have no effect on a financing statement.

The financing statement remains effective. The Drafting
Committee may wish to consider whether the "seriously misleading"
test should be reformulated or amplified.

7. The Drafting Committee may wish to consider whether this
section should be reorganized. For example, the definition of
"financing statement”" might be moved to § 9-105; the last
sentence of subsection (a) might be linked to the first sentence
of subsection (c); and the rule concerning the name of secured
party (subsection (a), clause (ii)) might be moved closer to the
rule concerning the name of the debtor (subsection (e)).

Section 9-402A. Effectiveness of Financing Statement If New
Debtor Becomes Bound by Security Agreement.

(a) In this section:
(1) "new debtor" means a person who becomes bound by a
security agreement [signed] [entered into] by

another person [if the person becomes bound in

connection with a transaction or series of

transactions pursuant to which the person who

becomes bound continues to operate the business or

a portion of the business previously operated by

the other person]; and

(2) "original debtor" means the person who [signed]

[entered into] the security agreement to which the

new debtor has become bound.

(b) This section does not apply to collateral as to which a

filed financing statement remains effective against the new

debtor under Section 9-402(9).

(c) [At the time when the new debtor becomes bound by the
security agreement, a] [A] filed financing statement naming the
original debtor [becomes] [is] effective to perfect a security
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interest in collateral that is described in the security

agreement and covered by the financing statement and in which the

new debtor has or acquires rights.

(d) If a filed financing statement that [becomes] [is]

effective under subsection (c¢) is seriously misleading with

respect to the name of the new debtor:

(1) the financing statement [remains] [is] effective

to perfect a security interest in collateral

acquired by the new debtor before, and within four

months after, the new debtor becomes bound, and

(2) the financing statement is not effective to

perfect a security interest in collateral acguired

by the new debtor more than four months after the

new debtor becomes bound unless an amendment to

the financing statement that renders the financing

statement not seriously misleading is filed before

the expiration of that time.

Reporters' Explanatory Note

Draft § 9-402A has been discussed by the Drafting Committee
in connection with its consideration of "post-closing events."
It reflects Study Committee Recommendations 17.E and F. It deals
with the situation where one party (B) becomes bound by another
party's (A's) security agreement (including any after-acquired
property clause) in favor of SP-A.

Section 9-403. What Constitutes Filing a Record; Rejection of
Records; Duration of Filing Financing Statement; Effect of
Lapsed ¥Filing Financing Statement; Duties of Filing Officer
Office.

(ta) [Presentation] [Submission] of a record to the filing

office for filing of—a fimancing statement and tender of the any
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applicable filing fee or acceptance of the statement record by
the filing officer office constitutes filing under this Article.

(b) The filing office may refuse to accept a record for

filing only for the following reasons:

(1) failure to tender the applicable filing fee;

(2) the omission of information necessary to index the

record in accordance with this [Article] and the

regulations; or

(3) any other reason for refusal as may be specified

in the regulations.

If the filing office refuses to accept a record for filing it

shall communicate its refusal and the reason for its refusal to

the secured party at the time and in the manner prescribed in the

regulations.

(Zc) Except as provided in subsection (6f) a filed financing
statement is effective for a period of five years from the date

of filing or, if authorized by the requlations, for a longer

period specified in the financing statement. The effectiveness

of a filed financing statement lapses on the expiration of the

five—vear 1its period of effectiveness unless a continuation

statement is filed prior to the lapse. If a security interest
perfected by filing exists at the time insolvency proceedings are
commenced by or against the debtor, the security interest remains
perfected until termination of the insolvency proceedings and

thereafter for a period of [sixty days] or until expiration of

tre—fTve vyear its period of effectiveness, whichever occurs

T

later. Upon lapse a financing statement becomes ineffective and
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any thre security interest that was perfected by the financing

statement becomes unperfected, unless it is perfected without
filing. If the security interest becomes unperfected upon lapse,
it is deemed to have been unperfected [as against a person who

became a purchaser or lien creditor before lapse] [at all times

prior thereto].

(3d) A continuation statement may be filed by the secured

party of record for a financing statement [only within sTIx mortirs

one vyear] [at any time] prior to the expiration of the five vyear

period of effectiveness specified in subsection (2c). A &my such

continuation statement must be—sSIgmed by the secured party;
identify the original financing statement by file number and the

date of filing or by another method specified in the regulations

and state that theorigimatr—statement Ts sttt e=ffective it is a

continuation statement or that it is filed for the purpose of

continuing the effectiveness of the financing statement. =&

COMCINMUatIon Statemernrt sTgred by a PersoIr Other tham the secured

party of record must PE aCCOomMpanied Uy a SEPardte WITICTCen

Statemenrtof asSsSIgrment sIgned by the secured party of record amd

-l . R - | ] W L\ el o W O A O\ . -l I -
CONp1Lyl1lIlg wWILIlT SUDSECLIOIl (2] OL oSeCLIOIl 7200, 1IICLIUUILIIY PadyIIEIIt

of—the Teguired—feer Upon timely filing of the continuation
statement, the effectiveness of the original financing statement
is continued for five years after the last date to which the

fitimg financing statement was effective or, if authorized by the

reqgulations, for a longer period specified in the financing

statement, whereupon Tt the financing statement lapses in the

same manner as provided in subsection (Zc) unless another
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continuation statement is filed under this subsection prior to

such lapse. Succeeding continuation statements may be filed in
the same manner to continue the effectiveness of the original
financing statement. Unless a statute on disposition of public
records provides otherwise, the filing officer office may Temove

g tapsed cause the files to reflect the fact that a financing

statement has lapsed under this Section or has become ineffective

under Section 9-404 Ffrom the fifes and may destroy IT€ any

written record evidencing the financing statement immediately if

e the filing office has retained a mIcrofifmrorother

priotograptitc record of the financing statement;—or—Tm other—cases

el el ] -l ml el | . - ul i |
dL il 0Ol y&drl 4dllL&Ll LIIC I1dpSsSt. e LTITIINNYg OLLITEer SlIldll S0

IITaNge Matters Py PHYSICal almexXdtion Of fImancing Statements to

4

CONMCINMUatIon Statemernrts or other retated fI1ings, Or Dy Other

(e

MeEdTs, Chat Tf e physicatlly destroys the fIrancing Statemernts ot

g PErIod MOTEe Char fIve yedars past, tHoSe WHITH Have Deen

313

COMTCINMUEd Dy a CONMCINUdCION Stadtemenrt or WiIIiCIT are StIitt

ceffective under subsectIomr (6 Shatt be retairned.

(#e) Except as provided in subsection (#g), = the filing

officer office shall mark eachr statemenrt—withh assign a file

number to each record filed with the filing office, amad—with

create a record that reflects the file number and the date and

hour of filing, and sttt hoid the statement or o microfiim or

other photographic copy thereof for maintain the record for

public inspection. 1In addition, the filing officer office shall
index the—statement filed records according to the name of the

debtor and shall note in the index the file number and the
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gddress of the debtor—giver I the statement date and hour of

filing.

L\ m . Nl Nl el | . ul . ul . ul el - .
(J) IIIe UIlIILLIOIN Lee Lo L IIIIIY dIIUd 1TIIUSEXIIIYg dlild LOL SLAlPLIIIYy

g CTOpPYy fUrnIstied Dby the sSecured party O ShHTow Che date anmd prace
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Tt—the statement—Ts I

U

COTtInMuatIonr Statemerrt——shatrt oe
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g . ol fanl g g .
to e Trdexed—shatT—Pe=—S5 —— The—securedparty may at s

OptIOm SHTOW & trade Iame for ay Persoll dad all €Xtra urnmiform

: : & : sy PR s
ITTdexITg fee of 5 strat T Pbe pard withr rTespect thereto-

(6f) If the debtor is a transmitting utility (subsectiomr <5
of Section 9-401(c)) and a filed financing statement so states,
it is effective until a termination statement is filed. A real

estate mortgage whrith that is effective as a fixture filing under

supbsectTor (6)—of Section 9-402 (d) remains effective as a fixture
filing until the mortgage is released or satisfied of record or
its effectiveness otherwise terminates as to the real estate.

(7g) Wherr If a financing statement covers timber to be cut

or covers minerals or the like (including oil and gas) or

accounts subject to subsectiom t5)—of Section 9-103([5]), or is
filed as a fixture filing, [it shall be filed for record and] the
filing officer office shall index it under the names of the
debtor and any owner of record shown on the financing statement

in the same fashion as if they were the mortgagors in a mortgage
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of the real estate described, and, to the extent that the law of
this state provides for indexing of mortgages under the name of
the mortgagee, under the name of the secured party as if te= the

secured party were the mortgagee thereunder, or where indexing is

by description in the same fashion as i1if the financing statement
were a mortgage of the real estate described.

Note: In states in which writings will not appear in

the real estate records and indices unless actually

recorded the bracketed language in subsection (7g)

should be used.

Reporters' Explanatory Notes

1. Current subsection (1) deals solely with what
constitutes filing of a financing statement. Draft subsection
(a) deals generically with what constitutes filing of a record.

2. Draft subsection (b) is new. It limits the bases for
the filing office to reject records and requires the filing
office to notify the secured party of a rejection. We
contemplate that additional bases of rejection and the method and
timing of notification would be dealt with in the regulations.

3. Draft subsection (c) modifies current subsection (2) so
as to accommodate regulations providing that a secured party may
specify a period of effectiveness for a financing statement that
is longer than 5 years (presumably for an additional fee).
Section 204 of the Bankruptcy Reform Act of 1994 would permit a
secured party to continue or maintain the perfected status of its
security interest without first obtaining relief from the
automatic stay. The Drafting Committee should consider whether
the tolling provision remains necessary (or even effective) in
the light of this amendment to the Bankruptcy Code.

4. Draft subsection (d) deals with the details of filing
continuation statements. Current subsection (d) provides a six-
month window before expiration during which a continuation
statement may be filed. The draft offers two alternatives--a
one-year window and no window. Consistent with the media neutral
approach of draft Part 4 as a whole, the secured party's
signature is not required under the draft. The other suggested
changes give effect to the media neutral approach or are for
clarification. The revisions proposed in draft subsection (e)
(current subsection (4)) also reflect media neutral drafting.
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5. The draft proposes deletion of current subsection (5),
which deals with fees for filing, and also proposes deletion of
the other, similar provisions elsewhere in Part 4. We
contemplate that the fees would be specified in the regulations.

6. Concerning the references to "of record" and "for
record" in draft subsections (f) and (g), see Explanatory Note 4
to draft § 9-402.

Section 9-404. Termination Statement.

(a) A termination statement for a financing statement is a

record that identifies the financing statement by file number and

the date of filing or by another method specified in the

regulations and states that the secured party does not claim a

security interest perfected by the financing statement.

(tb) The secured party of record for a financing statement

may file a termination statement for the financing statement. If

a financing statement toverimg covers [consumer goods] TITs fited

O O after , then within one month or within ten days
following written demand by the debtor after there is no
outstanding secured obligation and no commitment to make

advances, incur obligations or otherwise give value, the secured

party of record must file with =ach the filing officer—witihrwiom

thre—fImancing statement —was f1ted, office a termination statement

o threeffect—that e o tonger Tlraims g Security IIterest under

T

thefIrmancing statement, wihich Shaft pe ITdentified by fIte TTumber

for the financing statement. In other cases whenever there is no

outstanding secured obligation and no commitment to make
advances, incur obligations or otherwise give value, the secured

party of record for a financing statement must on written demand

by the debtor send the debtor;y—for—eachfitimmg officer witir wirom
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the—fImancing statemernrt was f1ted, a termination statement to—the

4

ffect—that e o Tonmger claims g Security Ihterest urnder the

{
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the financing statement. A termimatiornr statemernt sIigrned by o
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5Irciuditg payment of the requiredfeer I1If the affected
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secured party of record fails to file such or send a termination

statement as required by this subsection, or—to sermd —such 4=

termimatIonr sStatement Wi tiIIT teIl daysS af ter Proper demarnd

therefor;—Te the secured party of record shall be liable to the

debtor for [omethmumdred [insert amount] dollars] [an amount

specified in the requlations], and in addition for any loss

caused to the debtor by such failure.

(Zc) On presentatiomr to the fiting officer of sucihr =

terminatior statement e must ote Tt T the trdex filing a

termination statement with the filing office under subsection (b)

the financing statement to which the termination statement

relates becomes ineffective. T has recerved the terminmation
e e e h ul 1 h e 1 1 i e N S
Statemernrt T dupricate, e Shat retur one Ccopy Of the

termimatIonr statement to the secured party stamped to show the

(@

Hh
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Te fITTarncIing statement, arma ot

—

O OCther phHotographic record of €

gy rergted COnmtInuation Statemernt, Statemernt of asSTynmerrt arnd

Statement—of Tretease, e Mgy [EMOVE e Origilars from the fIies

gt any tIme after recelpt of Che terminagtion Statemernt, or I e
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ttas—To—such record, e may remove thenm from the fIfes at any tIne

Tre—termimationr sStatemerrt:

T

gfterorne year after receipt ot

(37— T the termInmationr Sstatemernrt TS TIT thie starmdarda form
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Reporters' Explanatory Notes

1. Subsection (a) establishes the requirements for a
termination statement, thereby eliminating some redundancies in
the remainder of draft § 9-404. Most of the other changes in the
section are for clarification or to embrace media neutral
drafting.

2. Draft subsection (b) specifies when a secured party of
record must file a termination statement. After elimination of
the requirement of a debtor's signature, this will be the
debtor's principal protection against a secured party's filing an
unauthorized financing statement or amendment. In addition,
draft § 9-411(1) would permit regulations "prescribing remedies
for a person aggrieved by a secured party's noncompliance with
this Part or the regulations."

Section 9-405. Assignment of Security Interest; Duties of Filing
Officer Office;Fees.

(ta) & An original financing statement may disctose an

contain a statement of assignment of T SeCuUrity Imrterest I tie

cottraterar described I the secured party's rights under the

financing statement by Trmdicatiomr indicating in the financing

statement of the name of the assignee and an address of the

assignee from which information concerning the security interest
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may be obtained orby am assIgnment ITtsSerf Or a CTOpy Chereof oI

the—face or back of the statement.
(Zb) A secured party of record may assign of record all or

part of tris the secured party's rights under a financing

statement by the filing in the practe where the originmat fImancing

statement—was fited—of filing office a separate written statement

of assignment sIgmed by the Secured party Of record armd settiTg

forth that identifies the original financing statement by file

number and the date of filing or by another method specified in

the requlations and indicates the mrame names of the secured party

of record and the debtor, the fite mmumber ardthe date of fIIingy

of the fImancing statemernt anmd the name amd—address of the

(@

assignee, and Tonmtairning o descriptiornr of the ctottateratr assigred

an address of the assignee from which information concerning the

security interest may be obtained. A cTopy of the assIgnment s

SufficIent as a Separate statemernt T Tt Compries Wit tire

Nl E

Preceding SEIItenCce. O Presentation to the fiting officer ot

SUCIT g SEpardate statement, the fIting OffICer Shait Mmark Such

1 L 3 T

Separate statement witin thie date and tour of the fItirng- S

ST ote the asSSIgNment O the Inmdex of the £ ITarcIng

Statemernt, or I The uniform fee for fIiting, Iaexing arnd

formishinmg fIting data aoout SUCIl g SEpardate sStatement of

. g ol . g g g g . . g g
ISSIgnmernt shatrt pbe 5 T the statement—Ts 17 the stardard

313

form prescribed by the tSecretary of Statet—armdotherwise statt

el

] fal u . 1 I u Wend Wend fal
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ST TIame MoTe  thalT ONe dgalllst WITICIT the Statemernrt of aSSITgImeIrt

TS regquired to Pe Irmadexed:
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(3c) &ft

(@

T the dIsctiosure or fItiinmg Of ar gaSSIgNmert umder

this—sectiomn, the assigrnee s the secured party of record: Upon

filing the assignee named in a statement of assignment filed

under subsection (a) or (b) is the secured party of record for

the financing statement. A statement of assignment may state

that the rights under the financing statement are being assigned

only with respect to the portion of the collateral covered by the

financing statement that is indicated in the statement of

assignment; otherwise, the rights under the financing statement

are assigned of record with respect to all of the collateral

covered by the financing statement.

(d)! In the case of a fixture filing, or a fitimg financing

statement covering timber to be cut, or covering minerals or the

like (including oil and gas) or accounts subject to subsection

t5)y—of Section 9-103([5]), tre the filing office shall index the a

statement of assignment filed under subsection (a) or (b) under

the name of the assignor as grantor and, to the extent that the
law of this state provides for indexing the assignment of a

mortgage under the name of the assignee, e the filing office

shall index the assignment of the financing statement under the
name of the assignee. Notwithstanding the provisions of this

supbsection Section, an assignment of record of a security

interest in a fixture comtaimmed—Im covered by a mortgage

effective as a fixture filing (subsectiomr t6)—of Section

9-402(d)) may be made only by an assignment of record of the

The provisions in subsection (d) are found in the current § 9-
405(2) and are marked to reflect changes therefrom.
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mortgage in the manner provided by the law of this state other

than this Act.

Reporters' Explanatory Note

Most of the proposed changes in draft § 9-405 are for
clarification or to embrace media neutral drafting. In addition,
draft subsection (c) deals with the troublesome issue of partial
assignments and the identification of the secured party/parties
of record.

Section 9-406. Release of Collateral; Duties of Fiting Officer;—
Fees Multiple Secured Parties.

If there is more than one secured party of record for a

financing statement, each secured party of record may file an

amendment, continuation statement, termination statement, or

statement of assignment under this Part concerning its rights

under the financing statement, but a filing by one secured party

of record does not affect the rights under the financing

statement of another secured party of record.

A—Secured party Of record may Dy IS SIgned Statemernt

] il

TEIeagse dait Or & part of any CToltateratr descriped I a fIred

fImmancing statement—The statemernt of retfease IS sSufficient Tt

T ComTtallTs a UesSCriprtIon of the Tortaterat Peling relteased, the

Tanme aITd address ot the depbtor;,the Tame anmdaddressof —the

Secured party, ard the fIte numpber of the fIrancing Statemernrt. &

Statemenrt—of retease SIgned by a PersoIl Other tham the secured

party of record must DE aCComMpanied Uy a SEPArdte WIICTCen

Statemenrtof asSIgrment sIged by the secured party of record amd

ul : L | k| 4 VRN ~ o 4 S A N : ul 3 .
CONMNp1Ly1LIIg WILIT SUDSESCLLIOII (2] OL SEeCLIOIl I73U0 LINTCITUUIIIg PaylIlielIlt

~

of the required fee. Upomnm pPresentatIion of Such a statement of

TEfeagse to the fIiTing officer e shatl mMark the Statemernrt with
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Reporters' Explanatory Notes

1. The draft deletes the entire statutory text of current §
9-406, which deals with releases of collateral. Under draft § 9-
402 (b), releases of collateral are dealt with as a form of
amendment that modifies the collateral covered by a financing
statement.

2. Draft § 9-406 deals with multiple secured parties. 1In
general, it permits a secured party of record to make filings
concerning its own rights under a financing statement, but
protects the secured party's rights from the effects of filings
made by another secured party of record. For example, assume
that a financing statement names A and B as the secured parties.
If B files an amendment that limits the collateral covered by the
financing statement or files a termination statement, A's rights
would not be affected. The financing statement would continue to
name A as a secured party and, as to A, the collateral
description would remain unaffected by B's amendment.

Section 9-407. Information From Filing ©fficer Office; Sale or
License of Records.

[ (fa) If the person filing sy fimancing statemernt,;

termimat o Statement, Statemerrt of aSsSIgIment, Or  Statenmerrt ot

Tetease, a written record furnishes the filing officer office a

copy thereof, the filing officer office shall upon request note
upon the copy the file number and date and hour of the filing of

the original and deliver or send the copy to such person.]
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[ (Zb) Upon request of any person, the filing officer office

shall Tssue hTis certificate showing communicate to the requesting

person whether there is on file on a date and hour stated—therein

specified by the filing office, any presently effective financing

statement naming a particular debtor amd—any statementof

asstgrment tirereof and if there is, giving the date and hour of

filing of each such financing statement and the mames—amd

gddresses of eacir secured party information contained therein.
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(c) The [insert appropriate official or governmental
agency] [filing office] shall sell or license to the public

records filed with it under this Part in the manner and on the

terms prescribed in the requlations.

Note: Thrs secttomr s Subsections (a) and (b) are

proposed as amr optional provistom provisions to require

filing officers to furnish certificates. Local law and
practices should be consulted with regard to the

advisability of adoption.

Reporters' Explanatory Notes

1. Most of the proposed changes in draft § 9-407 are for
clarification or to embrace media neutral drafting.

2. Draft subsection (c) mandates that the appropriate
official or the filing office sell or license the filing records,
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although it leaves to the regulations the details of
implementation.

Section 9-408. Filing and Compliance with Other Statutes and
Treaties for Consignments, Leases, Bailments and Other

Transactions Finmancing Statements€overing Consigned or
Teased Goods.

A consignor, or lessor, bailor [or buyer] of property goods

may file a financing statement or may comply with a statute or

treaty described in Section 9-302(3) using the terms "consignor,"

"consignee," "lessor," "lessee," "bailor," "bailee," "owner,"

"registered owner"[, "buvyer," "seller"] or the like instead of

the terms "debtor" and "secured party." theterms specified In

Sectiomr 9402~ The provisions of this Part shall apply as

appropriate to such a financing statement and to such compliance,

which is equivalent to filing a financing statement under § 9-

302 (4), but neither the Tts filing nor compliance shall ot of

itself be a factor in determining whether or not the consignment,

or lease, bailment[, sale] or other transaction creates a

security interest Ts TIrrtended—as securtty (Section 1-201(37)).

However, if it is determined for other reasons that the

consignment, or lease, bailment[, sale] or other transaction

creates a security interest ITssSou Imrternded, a security interest

held by of the consignor, or lessor, bailor, owner [or buyer]

that whith attaches to the collateral comsIgrned or feagsed goods

is perfected by the such filing or compliance.

Reporters' Explanatory Notes

1. The foregoing revised § 9-408 is identical to that
contained in the October 26, 1994, Draft (concerning goods
covered by a certificate of title), except that the terms "buyer"
and "seller" have been reversed. The proposed revision provides
the same benefits for compliance with a statute or treaty
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described in § 9-302(3) that existing & 9-408 provides for filing
in connection with the use of terms such as "lessor," consignor,"
etc. It also expands the rule to embrace more generally other
bailments and transactions. We intend the references to "owner"
and "registered owner" to address, for example, the situation
where a putative lessor is the registered owner of an automobile
covered by a certificate of title and the transaction is
determined to create a security interest. Although the draft
provides that the security interest is perfected, it may be
advisable or necessary to amend the relevant certificate of title
act in order to ensure that this result will be achieved. The
bracketed language would encompass sales transactions, primarily
sales of general intangibles. Whether the bracketed language is
appropriate will depend on the Drafting Committee's ultimate
decisions about the scope of Article 9.

2. The last two sentences of the section substitute the
concept of "creation" of a security interest for the existing
"intention" standard. We also expect to revise the definition of
"security interest" in § 1-201(37) by deleting all references to
the "intention" standard.

[Section 9-409. Registered Agent.

Intentionally omitted]

Reporters' Explanatory Notes

At the October, 1994, Drafting Committee meeting, the
Reporters distributed a proposal under which a state would permit
each debtor to select a "registered agent" to maintain financing
statements and other Article 9 records pertaining to the debtor.
Pending the Drafting Committee's determination whether it wishes
to pursue that proposal, we have not prepared the draft statutory
text that would be needed to give effect to that proposal.

Section 9-410. Delegation of Duties to Private Contractor.

The [insert appropriate official or governmental agency]

[filing office] may by contract delegate to a private contractor

some or all of its powers, rights, and duties under this Part,

other than the power to issue regqulations under § 9-411.

Contracts under this Section are subject to [insert reference to

any applicable statute that requlates government contracting and

procurement].
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Reporters' Explanatory Notes

Draft § 9-410 explicitly confers on the filing office or the
appropriate government agency the power to make arrangements with
a private contractor for the operation of the duties of the
filing office.

Section 9-411. Requlations.

The [insert appropriate official or governmental agency]

[filing office] may issue regqulations not inconsistent with the

provisions of this [Act] [Article] [and in accordance with the

[insert any applicable state administrative procedure act]]:

(a) prescribing the form and content of financing

statements, amendments to financing statements,

continuation statements, termination statements,

statements of assignment, requests for information

from the filing office[, [and] notices of [insert

other liens, if any, to be "perfected" by filing

in the financing statement records, such as

statutory agricultural liens, Jjudicial liens and

state tax liens; also insert statutory cross

references] [, and designations of registered
agents];
(b) prescribing the manner and media for presenting

records to the filing office for filing and for

communicating with the filing office;

(c) prescribing the duties of the filing office,

including the grounds on which the filing office

may refuse to accept records for filing;
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prescribing the business hours of the filing

office;

prescribing the manner in which the filing office

maintains, preserves, and indexes, searches, and

otherwise makes available records;

concerning the filing office, including the

transition from the prior filing system to the

system established under this Part;

requiring the pavyvment of fees to the filing office

and prescribing the amount and manner of payment

of fees;

prescribing the amounts of compensation pavyable

under Section 9-404 and the amount of any charge

to which a secured party is entitled under Section

9-404,;

prescribing the basis for determining the time

when the filing office has accepted for filing or

received a record and requiring or permitting the

use of a record to confirm that the filing office

has accepted for filing or received a record;

requiring or permitting the amendment or remedy of

an error made by the filing office, including

errors in filing, failing or refusing to accept

records for filing, indexing records, and

searching records, and prescribing the limits and

effects of such amendments or remedies;
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prescribing the terms and manner of selling or

licensing to the public records filed with the

filing office under this Part, including the price

to be charged for the records;

prescribing remedies for a person aggrieved by a

secured partyv's noncompliance with this Part or

the regulations;

establishing performance standards for the filing

office, including standards concerning the

timeliness and quality of performance by the

filing office of its duties;

prescribing protocols, abbreviations, symbols,

expansions of definitions of terms, and

definitions of terms that may be used to

communicate with the filing office and in the

preservation and organization of records by the

filing office;

prescribing a method for determining tax

identification numbers for debtors [other than

individuals] ;]

governing the right of a secured party to indicate

the period of time for which a financing statement

will be effective;

prescribing procedures for the tolling of the

lapse of financing statements under Section 9-

403 (c) if insolvency proceedings are commenced by

or against the debtor;
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(r) prescribing procedures for filing a termination

statement or otherwise terminating the

effectiveness of a financing statement if the

secured party cannot be found, has ceased to

exist, or otherwise is unavailable;

(s) ©prescribing criteria for determining questions of

authenticity and authority concerning records;

(£) governing the delegation of powers, rights, and

duties to a private contractor under § 9-410;

(u) governing the rulemaking procedures for

regulations issued under this Section; and

(v) governing other matters if the [] determines that

the requlations will further the purposes and

policies of this [Article] [Act].

Reporters' Explanatory Notes
Draft § 9-411 authorizes the issuance of administrative

regulations. It derives in part from provisions in the Personal
Property Security Acts of British Columbia and Saskatchewan.
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