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MODEL ENTITY TRANSACTIONS ACT
SECTION 102. DEFINITIONS. In this |act|:12
6.1) “Dividing entity” means the domestic entity that approves a plan of division
pursuant to Section 603 or the foreign entity that approves a division pursuant to the law of its
jurisdiction of organization.*®
(6.2) “Division” means a transaction of the kind authorized by [Article 6].**
(32.1) “Resulting entity” means an entity that continues in existence after or is

created by a division.®

[ARTICLE] 6 JRESERVED]®

DIVISION
SECTION 601. DIVISION AUTHORIZED.

() Division.of ic ontitios. lying with this [asticle] and

except ' Except'® as otherwise provided in this section, by complying with this [article]', a

domestic entity may divide into:

(1) two®the dividing entity and one?! or more new entities, whether

*2domestic entities:>or foreign; or®*

entities-or- (4} ?"two or more new foreign-2®entities, whether domestic or foreign®.

(b)-Creation-of-foreign-entities—° A foreign entity may be created by the

division of a domestic entity only if the division is authorized by the laws of the foreign entity’s

jurisdiction of organization.
PHTRANS\424948\3 5



(c) Division-of foreign-entities— > Except as otherwise provided in this section,

if*? the division is authorized by the laws of the foreign entity’s jurisdiction of organization, one

or more of the resulting entities created in a division of a foreign entity may be a domestic entity

F - -FI I FI.[ ] - I I... .34E}:F -y . I - - .

*|f a protected agreement contains a provisions that applies to a merger of a domestic entity but
does not refer to a division, the provision applies to a division of the entity until sueh-time-as

%the provision is amended subsequentto® after®® the effective date of this [act].

[(g)-Exeluded-entities.—Demestic-entities-of the'%) The*! following

types*2entities*® may not divide or be created in a division under this [article]:

1)
(2)]
Comments

1. *In General — The division transaction authorized by this article is the reverse of a
merger. Instead of two or more entities being merged into one entity, in a division one existing
entity is divided into two or more resulting entities. The dividing entity may or may not survive
the division, and one or more of the resulting entities may be foreign entities if the laws of the
foreign entity’s jurisdiction of organization permit the division. As part of the division, the
assets and liabilities of the dividing entity are allocated to the resulting entities as provided in the
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plan of division to the extent permitted by this article.

2 Seetion-601(e)—*It is expected that many*°some*’ adopting states will add
provisions authorizing divisions to their organic IawsJe,ee—the—eI4seus54e‘e—Hq—the—P4tet€ate+’-y—l>~Jete48

On the other hand, there will be some types of entities where it is unlikely that division
provisions will be added to the organic law, for example, unincorporated nonprofit associations.
In cases where an organic law provides for a division in which the dividing entity and the
resulting entities are all of the same type, there is no need for this Act; but in cases where an
organic law does not provide for divisions, this Act will serve the important function of

authorlzmg dIVISIOI’]S Just mvolvmg entltles of that type Seteseetree(d)—hasﬂeeewdtaited—m

Fefer“glf one or more organic Iaws in a particular state authorize the dIVISIOI’l of entltles

organized under them, a subsection should be added to this section analogous to Sections 201(c)
and 301(c)(d) providing that™:

ThIS [artlcle] does not apply toa d|V|S|on underthe—feuewmg—statutesm

)

(3)-%43.%52,% section 601(g°’e*®) — Section 601°°(g™e™) is an optional provision that
may be used to exclude certain types of entities from the scope of thls article. tHermettedte

memqe#epeﬂ*elaeed—inthee@amelaweﬁmeieteignenmy—”A prOV|S|on that excludes certain
types of domestic-®entities from the Act generally is set forth in section 107.

4.%3.% Tax Considerations — ®This Act authorizes a division for state law purposes.
Federal law and other state law will independently determine how a division transaction will be
taxed.

SECTION 602. PLAN OF DIVISION.

(a)-Plan-of divisionrequired—°" A domestic entity may divide under this [article]

by approving a plan of division.{b}-Reguired-contents—A®_The® plan of division must be in a

record and contain:

(1) as-te-"’the name and type of the "*dividing entity-and-each-new
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resulting-entityits’%;"
(2) a statement whether the dividing entity will continue after the

division;"

(3) the”™ name, jurisdiction of organization, and type of each new resulting
"Centity;

(2)-the-terms-and-conditions-of the-division:'"(1'°4"%) the manner and-basis
80of :

(A% converting the interests of the dividing entity into interests,
securities, obligations, rights to acquire interests or securities, cash, or *other property, or any

combination of the foregoing;

(B)-aHoeating the-assets-and™ii) allocating between or among only

certain of the resulting entities those assets of the dividing entity that are not to be owned by all

of the resulting entities as tenants in common pursuant to section 606(a)(4) and those® liabilities

of the dividing entity between-or-ameng®as to which all of*’ the resulting entities_are not to be

liable jointly and severally pursuant to section [606(a)(6)(ii)(B)] [607(a)(2)(ii)1%: and

(S)-dispesing-of¥iii) distributing® the interests of the resulting
entities created in the division;
(i)-for-eachresulting-entity-created-by-the division,-its”5) the®? proposed
public organic document, if any, of each new resulting entity® and the full text of its private
organic rules that are proposed to be in a record;

94695

(#7767 if the dividing entity will continue after the division, any

proposed amendments to its public organic document or private organic rules that are proposed

PHTRANS\424948\3 8



to be in a record;

in-a-record:and®®(5%°8%) any other provision required by the laws of the-dividing-entity’s-or

resulting-entities  jurisdiction-of organization-or-their'this state or the'® organic rules-'* of the

dividing entity.'*

a'%h) A plan of division may contain any other provision not prohibited by-applicable™” law.
Comments

1. Section 602(a) - The requirements for the approval of a plan of division are set forth
in section-303."%Section 603."%

2. Section 6302'°602M (b'12a%)(3144!*°) — [Explain options under paragraph (iii) for
disposing of interests in the resulting entities.]

3. Seetions™®Section™’ 602(2!*%a'1%) (125" and (ii1'%%6'%%) — Sections

302(2"**section 602(a")(i%°5'%") and (i#i*?°6'%%) provide™*provides™! the interest holders of
the dividing entity with the text of the public organic documents, if any, and the private organic

rules of the resulting entities and any amendments to the public organic documents or private
organlc rules of the d|V|d|ng entlty that are proposed to beina record —?he—orgamc—rulres—tha{

4. Section 602(e**p™**) — Section 302"%°602"%°(¢*"b"*®) provides the statutory authority
for the dividing entity to include information in a plan of division that is not specifically listed in
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section 302'*°602°(5**1a'*?). One such possibility is that of appraisal rights. Few state statutes
provide for appraisal rights for minority dissenting owners of unincorporated entities. A
dividing entity, could, however, provide for appraisal rights in section 302'%602'%(¢*°p'*°).

SECTION 603. APPROVAL OF DIVISION.

(a) Domesticentities— Subject to-subseetions{e)—a™*' A plan of division must

be'*is not effective unless it has been'*® approved:™*

(1)*? by a domestic dividing entity:
(4"2A™) in accordance with the procedures-**requirements, **°if

any—">", *®in its organic law-as-medified-by-any-enforceable provisions-in-its-organic

rules;"*rules™ for approval of a'*'a'® division;

division-ora-merger-and'®B) if'™ its organic rules do not provide procedures-"**for approval of

a division, then-by-all-governance holders of the-entity-entitled-to-vote:'®in accordance with the

requirements, if any, for approval of a merger in its organic law and organic rules as if the

division were a merger; or'®®

(C) if neither its organic law nor organic rules provide for approval

of a division or a merger, by all of the interest holders of the entity entitled to vote on or consent

d169

to any matter; an
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foreign-entity’sjurisdiction-of organization."°

(e)-Consent to-interest holder Hability—+an'"(2) in a record, by each'’? interest

173

holder of a domestic dividing entity that™"* will have interest holder liability with respect to a

resulting entitythat persen-rustvote fororconsentto'™ for liabilities that arise after'” the
division in-a-record' "®becomes effective’’’, unless:

(4®A'") the organic rules of the entity provide **in a record
provide® for the approval of a division in which some or all of its interest holders become
subject to interest holder liability with'®*by*® the vote or consent of fewer than all of the interest
holders; and

(2'%B'®) the person-has'®interest holder*®’ voted for or consented
in a record to that provision of the organic rules;'®® or became an interest holder after the

adoption of that provision,'®

(b) A division of a foreign entity in which one or more of the resulting entities is a

domestic entity is not effective unless it is approved by the foreign entity in accordance with the

law of the foreign entity’s jurisdiction of organization'*.

Comments

1. In general. — Approval under seetion-303'*'Section 603'% is intended to include
whatever actions by the governors and interest holders of a dividing entity are required by either
its organic law or organic rules to effectuate the division. For example, if the organic rules of an
entity prescribe a procedure for the proposal, adoption and/or approval of a division, the term
“approval” includes conformance to all of those rules. See® the definition of “approval” in
Avrticle 1. If the organic law and organic rules require only approval by the requisite vote of
interest holders, then section 303'%4603'% mandates only that required by the organic rules,
nothing more. “Approval” also contemplates any additional requirements attendant to the
proposal, adoption and approval of an action by the entity approving the division. This approval
process will include, in the case of some incorporated entities, rules applicable to voting and
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records that apply to shareholder votes. On the other hand, section-393'%°Section 603" is not
intended to impose any greater requirements for effecting a division than those required by the
applicable organic rules or organic law of the entity.

2. Section 603(a) - Section 303-'*603'*°(a) provides the substantive rule applicable to
the approval of divisions by domestic dividing entities under the Act. Subsection (a) sets out an
alternative three-part test:

1. Approval of a division must be in accordance with any procedures in the organic

law?®rules® of the entity,-as-modified-by-its-organie-rules?®

If the organic taw-is*®rules are® silent with respect to procedures for approval of a
d|V|S|on then the entity will follow the procedures for approval of a plan of merger in its
organic law or organic ruleséFh&assumpHe#heF&Mhapa@M&%B—smthHeveﬁe
transaction-of a-merger’®

3. If the organic law is*®and the entity’s organic rules are?”’ silent with respect to

procedures for approval of a division or a merger, ane-Hs-erganicrules-do-net-previde
2%then®®® approval-of-a-divisions—the?'? by all gevernance?'of the
d214

interest?'? holders entitled to vote upon-the-transaction®*on any matter is require

The incorporation into this article of the merger er-divisien-***procedures in the organic
law of the dividing entity should be construed broadly to include not only express statutory
procedures, but also applicable common law principles such as fiduciary duty standards
of?'%for?!” governors and majority interest holders. Statutory provisions on voting by classes or
voting groups will also be applicable.

Statutory provisions on “short-form” mergers will not be applicable. [Explain.]

3. Section 603(a)(2) — Subsection (c) is patterned generally after 8 1110 of ULPA
(2001). Section 603(a)(2) will be applicable, for example, to shareholders of a dividing

corporation where one of the resulting entities is a general partnership that is not a limited
liability partnership if the shareholders become general partners of the general partnership. If
such a shareholder were to exercise appraisal rights, however, the shareholder would not become
subject to owner liability because one effect of exercising appraisal rights is that the shareholder

would not become a general partner in the resulting entity; and, in that case, the consent of that
shareholder would not be required.?*®

The consent of an interest holder required by subsection (a)(2)(B) may be given either by
i) signing or agreeing generally to the terms of organic rules that includes the required provision

permitting less than unanimous approval of a division in which interest holders become subject
to owner liability, or (ii) voting for or consenting to an amendment to add such a provision.?*®

4. *section 603(b) — Where a foreign entity is the dividing entity, subsection (b) defers
PHTRANS\424948\3 12



to the laws of the foreign entity’s jurisdiction of organization for the requirements for approval
of the division by the foreign entity. Those laws will include the organic law of the foreign
entity and other applicable laws, such as this Act (or any applicable regulatory law) if it has been
adopted in the foreign jurisdiction. The laws of the foreign jurisdiction will also control the
application of any special approval requirements found in the organic rules of the foreign entity.

SECTION 604. AMENDMENT OR ABANDONMENT OF PLAN OF DIVISION.

(a)-Amendmentbeforefiling—?% A plan of division of a domestic dividing entity

may be amended:?**

1) in the same manner as the plan was approved, if the plan does not

whe-wereentitled-to-vote-or??®the manner in which it may be amended: or?’

(2) by the governors or interest holders of the entity in the manner

228

provided in the plan, but an interest holder that was entitled to vote on or consent to“" approval

231

of the division shat-be??is?*° entitled to vote on_or consent to*** any amendment of the plan that
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will change:
(422 A%*) the amount or kind of interests, securities, obligations,

rights to acquire interests or securities, cash, or other property, or any combination of the

foregoing®* to be received by these?*any of the?® interest holders of the dividing entity

27ynder the plan:
(22*B%*) the public organic document or private organic rules of

any of the resulting entities that will be in effect immediately feHowing-censummation

of*“after® the division becomes effective®*, except for changes that weutd*do*** not require

the approval of the interest holders of a®*°the®*® resulting entity-whe-are-entitled-to-vote®’ under
its organic law or private-**organic rules-ef theresulting-entity®*: or

(3%°C®) any of the other terms or conditions of the plan,?? if the
change would adversely affect any-of those?the” interest helders®°holder®® in any material

respect.

approved®® After a®® plan of division many-be-abandened-by:>>%(1)?*°has been approved by*®* a

domestic unineorporated-*“dividing entity:?*® and before a statement of division becomes

effective, the plan may be abandoned: %

(A%°17%) as provided in the plan-ertaws of the-entity’s jurisdiction-of
H P ~267.
Srganizatien™; or
(B?%82%%% unless prohibited by the plan, by-a-censentequivalent to-the
eensen%requ#ed—te%pp#eve%heuplammin the same manner as the plan was approved.?”*
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272

of organization.’*(d)-Required-abandonmentfiling—2"*c)*" If a plan of *"°division is abandoned

after a statement eplan->""of division has been filed with the [Secretary of State] butbefore-the

statementor-plan-of division-has-becomeeffective.*"®and before the filing becomes effective, a

statement of abandonment, signed on behalf of the entity, must be filed with the [Secretary of

State] before the time the statement of division becomes effective. The statement of

abandonment takes effect upon filing, and the division is abandoned and does not become

effective. The statement of abandonment must contain:?"

(1) the name of the dividing entity:?®

(2) the date on which the statement of division was filed: and?®*

(3)%®? a statement that the division has been abandoned in accordance with

Comments

The manner in which a division may be abandoned under this section will be determined
by the entity’s organic law and organic rules. Absent some special provision, abandonment may
be authorized in the same manner as any other action. The plan of division may also provide for
the manner in which the governors may abandon the division.

SECTION 605. STATEMENT OF DIVISION; EFFECTIVE DATE.
(a) Reguired-filing— %A statement of division must be signed by***on behalf

of?®" the-demestic®®® dividing entity and filed with the [Secretary of State].
PHTRANS\424948\3 15



division.’®(c)-Contents—2*°A statement of division must contain:

(1) The name, jurisdiction of organization, ***and type-ef-entity®* of the
dividing entity.

(2) Whether?®If the dividing entity is a domestic entity, whether”* the

dividing entity will survive the division.

29 of each

(3) The name, jurisdiction of organization, and type-ef-entity
resulting entity created in the division.

(4) If the statement of division is not to be effective upon filing, a date or
time certain specified in the statement or plan of division, which is not more than 90 days after

296

the statement or plan is delivered for filing to the [Secretary of State],” on which it will become

effective.

299

#2911%8 the dividing entity is a domestic entity:?*°, a statement that the plan of division was

300
]

approved in accordance with this [article]™" or, if the dividing entity is a foreign entity, a

301 302;

statement *"“that the division was approved by the foreign dividing entity **“in accordance with

the taws®Slaw®™ of theforeign-entity’s*®its*® jurisdiction of organization.

(6) If the dividing entity is a domestic filing**’ entity and survives the
division, any amendments to its public organic document approved as part of the plan of
division.
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(7) With respect to each domestic resulting entity created by the division,

a copy of its public organic document, if any.

(8) H-aresulting-entity-created by the division-is:®A description of any

real property allocated to a resulting entity other than the dividing entity in sufficient detail to

provide constructive notice of the location of the property.*®

aHocation-of assets-anc-Hiabilities-occurring-in-the-division2]®'®

(6)-Optional-contents—31'c)*® In addition to the provisionsreguired

by**requirements of*?

not prohibited by applicable-**law,*?

subsection (b), a statement of division may contain any other provision

PHTRANS\424948\3 17



d) If a resulting entity created in the division is a domestic entity, its name must

satisfy the requirements of the law of this state®?.

(e) Effectivedate—2*A plan of division that is signed on behalf of a domestic

dividing entity and meets all of the requirements of subsection (b) may be filed with the

[Secretary of State] instead of a statement of division and upon filing has the same effect. If a

lan of division is filed as provided in this subsection, references in this [act] to a statement of

division refer to the plan of division filed under this subsection.’?®

(f)**° A statement of division becomes effective upon the date and time of
filing.®*’ or such®®the®® later date and time-as®*° specified in the statement of division.
Comments
1. Section 605(a) - The filing of a statement of division makes the transaction a matter
of public record. The filing requirements and filing fee for a statement of division are set forth in
sections 105 and 106.
2. Section 605(b)(5) — The statement in subsection (b)(5) as to how the plan of division

was approved by the dividing entity necessarily presupposes that the plan was approved in
accordance with any valid, special requirements in the organic rules of the entity.

4. Section 605(e®*f*3) - The effective time of the statement is the effective time of its
filing, unless otherwise specified. A statement may specify a delayed effective time and date,
and if it does so the statement becomes effective at the time and date specified.

SECTION 606. EFFECT OF DIVISION.

(a)-Generalrule—**° When a division becomes effective:
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(1) Fhe**If the*” dividing entity is divided-into-the-resulting-entities
340

named-in-the-plan-of>*to survive the®* division, the dividing entity continues to exist**.

(2) If the dividing entity is not to survive the division, the dividing entity
ceases to exist.
©)

continues-to-exist>*(4)-3*?The resulting entities created in the division come into existence.

(543 All property-causes-of action-and-contract rights®*® of the
dividing entity:
346:

(i) are®**®is*’ allocated to and vest**®vests®* in the resulting entities

created in the division, or remain®’remains®" vested in the dividing entity, in each case without

reversion or impairment, to the extent specified in the plan of division;

(i) not allocated by the plan of division remain®*?remains®* vested

in the dividing entity if the dividing entity survives the division; and
(iii) not allocated by the plan of division are®*“is**® allocated to and
vest®™vests*’ equally in the resulting entities as tenants in common without reversion or
impairment if the dividing entity does not survive the division.
(6%5%°%) The name of a resulting entity to which a cause of action is

allocated as provided in paragraph (5°°4%%) may be substituted or added in any pending action

or proceeding to which the dividing entity is a party at the effective time of the division.

{Drafting Option 1:%*
(6) The liabilities of the dividing entity are allocated between or among

the resulting entities as provided in section 607.}%
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{Drafting Option 2:**
(6) The liabilities of the dividing entity are allocated between or among

the resulting entities as follows:*®°

(i) Each resulting entity is responsible, as a separate and distinct

entity, only for:**®

(A) those liabilities that the resulting entity undertakes or

incurs in its own name subseguent to the division; and®®’

(B) the liabilities of the dividing entity to the extent
provided in this paragraph (6).%%®

(i) The liabilities of the dividing entity:3°

A) subject to subparagraph (iii), are allocated to and

become the liabilities of the resulting entities created in the division, or remain the liabilities of

the dividing entity, to the extent specified in the plan of division; and®™

(B) to the extent not allocated in the plan of division, or as

to which any of the tests in subparagraph (iii) are not satisfied, are allocated to and become the

joint and several liabilities of the resulting entities.>"*

(iii) One or more, but less than all, of the resulting entities will be

free of a particular liability of the dividing entity to the extent, if any, provided in subparagraph
(ii)(A) only if:*"

(A) the division does not materially increase the risk of

nonpayment to a creditor or the risk of nonperformance to a person owed performance; and>”

(B) the allocation of assets and liabilities in the division is
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not ineffective or voidable under law other than this act.}*"

theresulting-entities-as-provided-in-section-307-2">(8)-*"°Each resulting entity created in the
division holds any property;-causes-of-actionand-contractrights-and-is-Hiable ferany
liabilities®" allocated to it as the successor to the dividing entity, and the propertycasses-of
action—contractrights—and-liabilitiesare®® is®™ not deemed to have been assigned to the
resulting entity in any manner, whether directly or indirectly, or by operation of law.

(98°8%1) If the dividing entity survives the division, its public organic
document, if any, and its private organic rules are amended to the extent provided in the plan of
division and remain binding on its interest holders.

(20°%29%83%) The public organic document, if any, and the organic rules of
each resulting entity created by the division become effective and are binding upon the interest
holders of the resulting entity.

(12%%410%%) The interests 6°%¢in®’ the dividing entity that are to be
converted in the division are converted, and the interest holders of those interests are entitled

only to the rights provided to them under the plan of division and to any appraisal rights they

may have under section 108.

{Include the following if Drafting Option 2 is used:**®
(11) Liens, security interests, and other charges upon the property of the

dividing entity shall not be impaired by the division, notwithstanding any otherwise enforceable

allocation of liabilities of the dividing entity.%°

(12) If the dividing entity is bound be a security agreement governed by
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[Article 9 of the Uniform Commercial Code] and the security agreement provides that the

security interest attaches to after-acquired collateral pursuant to [UCC § 9-204(a)], each

resulting entity is also bound by the security agreement.}**

(b) Future-interest-holderHabiliny—3" A person that becomes subject to interest

holder liability with respect to a domestic resulting entity as a result of a division has interest

holder liability only to the extent provided by the organic law of this [State] and only for those
liabilities that arise after the division becomes effective.

(c)-Pastinterest holder tiability—>% The effect of a division on the interest holder
liability of an interest holder of the domestic dividing entity that is incurred before the division
becomes effective is as follows:

(1) The division does not discharge any interest holder liability under the
organic laws of the domestic dividing entity’s jurisdiction of organization in which the person
was an interest holder to the extent the interest holder liability was incurred before the division
becomes effective.

(2) The person does not have interest holder liability under the laws of the
domestic dividing entity’s jurisdiction of organization in which the person was in interest holder
before the division becomes effective.

(3) The laws of the domestic dividing entity’s jurisdiction of organization
continue to apply to the collection or discharge of any interest holder liability preserved by
paragraph (1) as if the division had not occurred.

(4) The person has whatever rights of contribution from any other person

as are provided by the laws of the domestic dividing entity’s jurisdiction of organization or the
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entity’s private organic rules with respect to any interest holder liability preserved by paragraph
(1) as if the division had not occurred.
(d) Cancelation-of foreign-gualification—2If the dividing entity is a qualified

foreign entity and does not survive the division, its certificate of authority or other foreign

qualification is canceled when the division becomes effective-**

Comments

1. Section 606(a)(2*'1%%%) and*®_*%* (3) - Subsection (a)(2**°1*%) and*’—**® (3) state
the general rules that a division results in the division of a single entity into two or more new or
existing entities. The filing of a statement of division may either terminate the dividing entity
and create two or more new entities or continue the existence of the dividing entity and
recognize the new existence of one or more other entities.
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2. Section 306°°606*'%(a)(5*'4*?) - The property, causes of action, and contract rights
of the dividing entity may be allocated to the surviving entities without reversion or impairment
in any manner stated in the plan. If the plan is silent as to the allocation of these assets, the
dividing entity retains the assets if it survives the division; otherwise the surviving entities take
the assets as tenants in common. The allocation is, of course, subject to the challenge on the
basis of fraud or other violation of law.

m “liabilities” is defined very broadly in section 102.

307 *3Section 606(a)(6) —**The ter

4. Section-606(b)}8)**Section 606(a)(7)**° — The allocation of assets and liabilities in a
division occurs without an assignment by operation of law. As with a merger, a division should
not trigger “assignment” clauses.

5.47 Section 606(a)(12) — Where a dividing entity has granted a security interest in
after-acquired property, the effect of subsection (d) is that the resulting entities will have the
status of “new debtors” under UCC Article 9.48

6.4 Section 606(b) - Subsection (b) sets forth the general rule that an owner in a
resulting entity will be personally liable only for the liabilities of the resulting entity that arise
after the effective date of a division. When a liability arises will be determined by other
applicable law. The concept of “liabilities” is defined very expansively in section 102.

6. Section 606(c) - Subsection (c) has four parts:

(1) An interest holder in a dividing entity who had interest holder liability for the
liabilities of the dividing entity under the entity’s organic law is not discharged from
those liabilities if they arose before the effective date of the division.

(2) An interest holder in a dividing entity does not have interest holder liability
for the liabilities of a resulting entity if those liabilities arose after the effective date of
the division.

(3) The organic law governing the dividing entity continues in effect for the
purpose of preserving the interest holder liability described in paragraph (1) despite the
nonexistence of the dividing entity after the merger.

(4) The organic law of the dividing entity continues to apply for the purpose of
any contribution rights that may exist with respect to liabilities described in paragraph
(1), again notwithstanding the nonexistence of the dividing entity after the division.

[ehange-organictaw-to-new-definition]*?°

7. Sections 606(b) and (c) — The effects of subsections (b) and (c) will depend to a
certain extent on how a contractual liability is worded. For example, a lease that provides that
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the entire rent is due when the lease is signed, but permits that rent to be paid in future
installments, will be treated differently from a lease that does not provide that the entire rent is
earned upon signing.

Under section 603(c***a)(2%?%), a division cannot have the effect of making any interest
holder of a domestic dividing entity subject to interest holder liability for the obligations or
liabilities of any other person or entity unless each such interest holder has executed a separate
written consent to become subject to such liability or previously agreed to the effectuation of a
transaction having that effect without the interest holder’s consent.

regarding title 428
{Drafting Option 1 continued. The following section will be retained only if
Drafting Option 2 for Section 606(a) is not used.***

SECTION 607. ALLOCATION OF LIABILITIES IN ADIVISION
(a) Generalrule—**When a division becomes effective, the liabilities of the
dividing entity are allocated between or among the resulting entities as follows:
(1) Fhe*®Each*”’ resulting entities-are-each*?entity is**® responsible as a
“Oseparate and distinct entities**entity** only for:***

(i)** those liabilities that each***the®® resulting entity
subseguenthy®" undertakes or incurs in its own name-exceptthateach-resulting-entity shat-alse
be-liable-for**® subsequent to the division; and**®

(ii)**° the liabilities of the dividing entity to the extent provided in
this section.

(2) AH*'The** liabilities of the dividing entity:

(i)_subject to paragraph (3),*** are allocated to and become the

liabilities of the resulting entities created in the division, or remain the liabilities of the dividing
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entity, to the extent specified in the plan of division; and***
(ii) not allocated by the plan of division-remain-the-HabHities
445(-”-') not-allocated
iiciand46 ; ; ; ofinn 447
by-theplan-of-division™, or as to which any of the tests in paragraph (3) is not satisfied,”" are

allocated to and become the joint and several liabilities of the resulting entities-H-the-dividing

. I . .. 448
(3) One or more, but less than all, of the resulting entities shall be free of a

particular liability of the dividing entity to the extent, if any, provided in paragraph (2):** if:**°

(Ia if-no-violation-of law-is-effected-there 3] !;451

adopting state}and*2(iii*%) the division does not materially increase the risk of nonpayment of

nonperformance-of the Hability-***to a creditor on the liability or the risk of nonperformance to a

person owed performance of the liability:**®
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(ii) the division was not undertaken with actual intent to hinder,

delay, or defraud a creditor on the liability;*™*

iii) immediately after the effectiveness of the division, the assets

of the resulting entity that retains or is allocated the liability are not unreasonably small in

relation to its business or performance of the liability.*"

(h)-Lienspreserved—*"°h)*"" Liens, security interests,*”® and other charges upon
the property of the dividing entity shall not be impaired by the division, notwithstanding any
otherwise enforceable allocation of liabilities of the dividing entity.*”

(c) If the dividing entity is bound be a security agreement governed by [Article 9

of the Uniform Commercial Code] and the security agreement provides that the security interest
attaches to after-acquired collateral pursuant to [UCC § 9-204(a)], each resulting entity is also
480

bound by the security agreement

Comments
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1. fAR*A dividing®® entity can always contract with a creditor for a different result
than is provided in this section.}**®

(19 - 77 e M M 7 11 M ” M 484
2. Where a dividing entity has granted a security interest in after-acquired property, the

effect of subsection (d) is that the resulting entities will have the status of “new debtors” under
UCC Article 9.%%
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