National Conference of Commissioners on Uniform State Laws
Committee on Scope and Program
Minutes of August 11, 2001 Meeting
at White Sulphur Springs, West Virginia

The meeting of the Committee on Scope and Program was convened at the Greenbrier in
White Sulphur Springs, West Virginia on Saturday, August 11, 2001, by Chairman Barry Evenchick.
Commissioners Rex Blackburn, William Henning, Michael Houghton, Carl Lisman, Harry Tindall
and Martha Lee Walters, members of the Committee, were also present, as were, from time to time,
John McClaugherty, President of the Conference; King Burnett, chair of the Executive Committee;
Fred Miller, Executive Director; John McCabe, Legal Counsel; and Michael Kerr, interim Chief
Administrative Officer and Deputy Legal Counsel.
In addition, the following Commissioners appeared before the Committee: William Breetz,
Alex Bryner, Jack Davies, Ken Foran, Norman Greene, Patrick Guillot, Dale Higer, Elizabeth Kent,
Peter Langrock, Neal Ossen, Arthur Peterson, Fred Stamp, Ed Smith, Charles Trost, James Wynn,
Richard Wellman and Joan Zeldon.
Also present was Harold Burman of the State Department.
The meeting was in session from 10:00 a.m. until 12:00 a.m. and from 2:00 p.m. to 4:45 p.m
on August 11, 2001 and from 6:00 p.m. to 8:23 p.m. on August 13, 2001.
Minutes
The minutes of the January 12-13, 2001 meeting were reviewed and approved.
Harmonization of Wage Codes
Commissioner Charles Trost, chair of the Study Committee, supplemented the Study
Committee’s written report. He attended a meeting with the STARS representatives regarding a
uniform law to enable the States to harmonize their withholding tax and unemployment contributions
with the federal system. A matrix has been created pointing out what work needs to be done.
Montana seems to have the law which would serve as the model for drafting.
STARS is also working on a proposal to harmonize filing dates.
The Study Committee believes that there is a need for harmonization of withholding taxes
and unemployment contributions, especially for multistate employers. The payroll service
companies appear willing to provide financial support. The payroll industry would be an active
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participant in the drafting process, so too would be multistate employers. Having the involvement
and support of the States’ revenue commissioners is critical.
Commissioner Trost recommended that the drafting committee might deal separately with
harmonization of filing dates.
On motion duly made, the Committee voted unanimously as follows:
RESOLVED, the Committee on Scope and Program recommends to the Executive Committee
that a drafting committee be appointed to produce an Act to harmonize with current federal
law those State laws relating to contributions by employers and withholding laws. The scope
of the Act should be limited to the 14 THWC components and wage withholding; however,
if, after meeting, the Drafting Committee believes that the scope of the undertaking should
be revised, it should be directed to seek approval from the Executive Committee. As part of
its charge, the Drafting Committee should be directed to determine possible funding sources.
Conflict of Laws-Limitations Act
Commissioner Fred Stamp, chair of the Study Committee, appeared to supplement the Study
Committee’s written report. The 1982 Act has had only five adoptions, in part because it is complex
and difficult to apply. A revised version would be a significant contribution; and, even if it does not
achieve widespread adoption, it could serve as a statement of principle for use by federal and State
judges.
The Study Committee did not study the laws of all States.
There does not appear to be a great demand to solve the problem which the Act addresses.
The Chair will ask the Study Committee to further report on which provisions of the Act
should be changed on account of case law, statutory limitations on choice of law, or other
developments.
Election Reform
Michael Kerr, who was asked by President McClaugherty after the January, 2001 meeting
of the Committee on Scope and Program, to become involved with a number of various task forces
addressing this issue. He submitted a written report.
There are a few narrow areas in which the Conference could apply its expertise —
Procedures for voter registration, qualification and disqualification of voters, and a system for
purging names from records; and standards for election challenges, including protests and
challenges, recounts, etc.
However, this would involve the Conference in a real political area, even if we make clear
that our goal is neutrality. He believes that we should not undertake such a project without being
2

first asked so to do by the National Governors Association, the National Council of State Legislators,
Congress or others.
Commissioner Kenneth Foran pointed out that absentee voting (especially for military
personnel) needs attention, as does registration from State to State and within States (to limit voter
fraud).
Fred Miller argued that the subject matter here is simply too controversial for the ULC to
undertake, even though the ultimate goal of “doing good” remains worthy unless the ULC is asked
to take action.
The Committee asked the President to appoint Commissioner Kittleson, interim Chief
Administrative Officer and Deputy Legal Counsel Kerr and others to be selected by him, to monitor
this issue and report to this Committee prior to its January, 2002 meeting.
Environmental Covenants Enforcement
Commissioner William Breetz, chair of the subcommittee of the Joint Editorial Board - Real
Property Acts gave an oral report in addition to his written submission. The Department of Defense
initially proposed that the ULC undertake an effort to validate environmental covenants protecting
sites that have been partially remediated. The study committee believes that there is need for
uniform legislation.
DOD and the Environmental Protection Agency will provide financial support for a drafting
project.
There does not appear to be any meaningful constituency which would oppose an act.
On motion duly made, the Committee voted unanimously as follows:
RESOLVED, the Committee on Scope and Program recommends to the Executive Committee
that a drafting committee be appointed to produce an Act addressing the creation, validity,
enforceability and amendment of recorded environmental covenants as set forth in the
Summary of Recommendations submitted to this Committee.
Conservation Easements Act
Commissioner Breetz, on behalf of the JEB - Real Property, pointed that the Conservation
Easement Act addresses similar issues as does the issue of environmental covenants but reaches
different results. There is a belief that this Act works, but could use some updating to deal with
issues like amendment of these easements.
It was proposed that the JEB continue to study whether and to what extent amendments
should be proposed.
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UCC 3, 4 and 4A
Commissioner Ed Smith appeared before the Committee to supplement the Drafting
Committee’s written submission. He reminded the Committee that the Federal Reserve Bank had
urged that its Regulation CC be incorporated into Article 4 but, after a change in the composition
in the makeup of the Fed, its support waned and opposition surfaced.
The Drafting Committee has compiled lists of technical amendments, slight substantive
changes and major changes as set forth in its written report.
At issue is whether a major drafting project be undertaken (that is likely to be controversial),
or should the Drafting Committee cease. Alternatively, it could address only the technical
amendments, even though there is no real constituency for it.
This Committee discussed whether it would be appropriate to defer the technical amendments
until a drafting committee is appointed to address technical amendments for the entire Code.
Fred Miller pointed out that the enforceability of electronic checks against third parties is
important but could be assigned to the Study Committee on Electronic Payment Systems. There are
two issues that need to be addressed:
— Transferring lost instruments, as requested by the FDIC, to statutorily repudiate in
Section 3-309 a wrongly decided case; and
— the “payment and discharge” problem, as argued for by the real estate bar, by amending
Section 3-602(a).
On motion duly made, the Committee voted unanimously as follows:
RESOLVED, the Committee on Scope and Program recommends to the Executive Committee
that the authority of the existing Drafting Committee be revised to propose amendments to
UCC Articles 3, 4 and 4A with regard to the following issues:
— Lost instruments (Appendix A, item 2)
— Payment and Discharge issue (Appendix A, item 4)
— Demand drafts (Appendix A, item 3)
— Suretyship (Appendix A, item 5)
— Changing “paper” to “record” (Appendix A, Item 7)
— Consumer Notes - Section 3-302 (Appendix A, Item 8)
The Drafting Committee should also be charged to compare Articles 3 and 4 with the
international convention on negotiable instruments (bills of exchange and promissory notes)
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and recommend to the Permanent Editorial Board whether conforming amendments are
appropriate.
Uniform Management of Institutional Funds Act
Commissioner Richard Wellman, a member of the Study Committee, reported for the
Committee to supplement its written report. UMIFA has a large number of enactments, but it
contains provisions inconsistent with the more recently promulgated Uniform Prudent Investor Act,
the Uniform Principal and Income Act, and the proposed Trust Code.
Universities are the best constituents for this project.
On motion duly made, the Committee voted unanimously as follows:
RESOLVED, the Committee on Scope and Program recommends to the Executive Committee
that a drafting committee be appointed to amend the Uniform Management of Institutional
Funds Act for the purposes as set forth in the Study Committee’s memorandum, including
to (a) make it consistent with the Uniform Prudent Investor Act, the Uniform Principal and
Income Act and the Uniform Trust Code; (b) incorporate appropriate non-uniform
amendments adopted by the States; and (c) address case law developments.
Misuse of Genetic Information
Commissioner Jack Davies, chair of the Study Committee, made an oral report. It is clear
that there is no consensus within the Committee regarding the scope of any possible drafting project.
The Study Committee intends to meet and to report to the Committee on Scope and Program
at its January, 2002 meeting.
Discrimination in employment and insurance, and genetic counseling, may be appropriate
topics for legislation. Interfacing with federal legislation might be another topic. Confidentiality
and privacy may justify legislation solely for those purposes.
The Committee believes that the Study Committee should be continued.
Creditor Remedies and Debtor Rights
Commissioner Davies, who originally proposed a code on this topic, suggested that a Study
Committee be appointed to recommend whether legislation should be undertaken.
The Chair will ask Commissioner Davies to provide a more specific proposal.
Confidentiality of Exchange of Information
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Commissioner Elizabeth Kent made an oral presentation, proposing appointment of a Study
Committee to address the need of investigating authorities who, while looking into the causes of
infant death and injuries, are currently restricted by rules of evidence which provides no privilege
for the exchange of relevant information otherwise intended to prevent other deaths and injuries of
this type.
The Committee believes that this topic may have merit but, because of the meeting schedule
of the Committee, Commissioner Kent was not given the opportunity for a full presentation.
The Chair will ask Commissioner Kent to share the research materials she has gathered on
this topic.
Limitations on Electronic Self-Help
Commissioner Neal Ossen advised the Committee that UCITA prohibits self help in mass
marketing transactions and that the Consumer Leasing Act contains a prohibition on electronic selfhelp.
The Permanent Editorial Board has been asked to consider this issue. The Chair will request
that the PEB report to this Committee.
Consumer Credit Counseling Services
Commissioner Ossen made an oral presentation on behalf of the Study Committee on
Consumer Counseling Services.
It’s clear that counseling helps. The proposed federal bankruptcy law mandates counseling.
The subject matter of an act would be regulatory and would address whether profit, as well
as nonprofit, counseling should be permitted. Should fidelity bonds be required?
The Study Committee recommends appointment of a drafting committee.
Commissioner Tindal asked why uniformity is needed. Fred Miller responded that, at least
in the bankruptcy area, results should be the same throughout the States.
This Committee concluded that no action should be taken until Congress acts on the
bankruptcy law.
The Chair of the Committee will ask the Study Committee to report on the following: (a)
Whether and how there should be regulation of interstate operators; (b) interest in this subject by the
American Bar Association and other groups; (c) potential funding sources; and (d) likelihood of
enactments.
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Federal Lien Registration
Current federal law mandates that federal tax liens be filed in a designated location unless
state law provides otherwise. The thrust of the 1966 Act was to provide for State filing in the same
location as for filing a financing statement. Fred Miller raised the question of whether we need to
look at this Act again in light of Revised UCC 9. This Act deals with tax liens as well as
environmental liens such as under CERCLA. He thought maybe we could get one person with
knowledge to make a recommendation as to what changes if any are necessary.
Commissioner Blackburn suggested that Commissioner Dale Higer might be a person who
would be interested in researching this issue.
Amendments to this Act will not be able to address filing requirements for registered
organizations.
The extent of the amendments are not sufficiently complex that a Drafting Committee may
not be needed and that the Executive Committee should be able to propose the amendments
pursuant to Section 4.3( b)(3).
Comissioner Higer agreed to recommend to John McCabe appropriate changes in the Act in
light of Revised UCC 9 for distribution to all Commissioners.
On motion duly made, the Committee voted unanimously as follows:
RESOLVED, the Committee on Scope and Program recommends that the Executive
Committee determine whether and to what extent the ULC should solicit changes to the
federal law to address filing requirements for registered organizations.
Appointment of Statutory Agent for Internet Seller or Lessor
Legislators from the State of Maine have proposed that sellers and lessors of goods in
internet transactions be required to designate the Secretary of State as agent for service of process.
The issue of appointment of a registered agent may be only a small piece of a larger pie.
The Chair will ask the Study Committee on Internet Private Law to look into this issue.
Failure to Discharge Mortgages; Assignment of Rents and Receivers
Commissioner Lisman orally supplemented the written report of the JEB - Real Property.
He explained that there are growing numbers of recorded mortgages which should be discharged
following payment of the note secured by them but are not, frequently because servicers do not
necessarily have possession of the mortgage instrument. Some States have enacted laws authorizing
punishment of lenders who do not timely discharge; others authorize lawyers or title insurers to
independently discharge the mortgage.
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Commissioner Lisman pointed out that commercial lenders look to the income stream as the
meaningful collateral but, upon default, frequently cannot timely or effective enforce assignment of
rent agreements and consents to appointments of receivers.
The Committee concluded that the JEB should present a more full report to this Committee
on the need for uniform laws on these subjects. It might want to solicit opinions from consumer
groups.
DNA Testing for Capital Offenders
Commissioner Lisman wondered if a Study Committee should be appointed to address this
issue. The Committee determined that no action be taken at this time.
Court Reporters
Commissioner Patrick Guillot made an oral presentation. The issues could include licensing
of court reporters, authority and powers of court reporters, and compensation and assurance of
payment to court reporters for deposition fees. A project might result in an act or a court rule.
There are national organizations of court reporters which would be supportive.
The Committee concluded that no action be taken on this topic at this time.
Sale of Accounts Receivable
Commissioner Edwin Smith suggested a Study Committee to consider a law which would
address issues which arise from the sale of accounts receivable as opposed to financings in which
the receivables serve as collateral. Issues arise when the buyer (debtor) does not pay. The key
issue is whether the sale a “true sale” or merely a disguised loan. Currently this issue is primarily
handled by case law. There are a number of reasons that such a law would be helpful:
— Lawyers are being required to give “true sale” opinions and because the result is not clear
there are considerable transaction costs.
— There are some quirky statutes and decisions; for example, at least one reported case
challenged whether there could be a true sale of receivables.
— Some States are passing legislation that ignores creditors rights issues.
— The federal government is getting into the issue in bankruptcy arena.
Commissioner Smith thinks that there is a huge gap in state law at this time and that there
is an opportunity for a uniform law to create a safe harbor as to what will qualify as “true sale” and
determine which State’s law applies to determine whether there is a true sale.
He concluded that there would be industry interest expose and that the industry would
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provide financial support for a drafting project.
John Mc Cabe questioned whether there would be many States which would be interested
in such transactions. He also questioned whether other forms of securitization exist and whether
this idea is just dealing with one limited aspect of a larger issue.
Commissioner Houghton thought it was worthy of Study Committee to keep the ULC
involved in sophisticated business transactions and to consider whether there would be opposition
Commissioner Houghton questioned who might have an issue with such a law. The
bankruptcy bar is a possibility.
The Committee determined that the Chair should ask Commissioner Smith to provide a
memorandum on this subject.
Uniform Municipal Bankruptcy Law
John McCabe reported that he had received an inquiry with respect to municipal
bankruptcies. It is unclear whether municipalities are governed by federal bankruptcy law. States
could possibly decide whether and in what context municipalities in that state function as private
corporations subject to bankruptcy law.
Commissioner Blackburn questioned enactability if the public perceives this as a way to
avoid government accountability.
The Committee recommended that no action be taken at this time.
Secession
The ULC has received a request that an act be written addressing the secession from the
United States by a State.
The Committee concluded that a law on this subject would be inappropriate.
Enforcement of Foreign Judgments
Commissioner Burnett reported that the Study Committee on the Enforcement of Foreign
(country foreign) Judgments. The Study Committee had been asked to look into what has happened
under our Act. The Study Committee has not completed its charge.
The ALI has completed its study and is proposing a federal act which would make state
enforcement proceedings removable to federal courts. The ALI believes enforcement of foreign
judgments should be federalized. Ongoing are discussions looking to a treaty to implement the ALI
proposal; the ALI project rejected State enforcement of foreign judgments because there should be
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one overarching policy.
Our Act only deals with money judgments. The ALI proposal is primarily addressed to
money judgments.
Our Act is designed to use a quick process of quick registration of judgments.
Commissioner Burnett recommended that the charge of the Study Committee be expanded
to deal with the registration aspect of enforcement and that sufficient resources be committed to the
project.
Mr. Burman commented from his personal perspective. He said that treaty negotiations will
be continuing for some time. There won’t be another meeting about whether to pursue a judgments
convention until next year. The State Department was not involved in the ALI proposals.
On motion duly made, the Committee voted unanimously as follows:
RESOLVED, the Committee on Scope and Program recommends to the Executive Committee
that the scope of the Study Committee be expanded to include the registration aspect of
enforcement.
Post-nuptial Agreements
Commissioner Burnett noted that this subject had been discussed previously by this
Committee. His recommendation is to ask the Joint Editorial Board - Family Law to make a
recommendation about whether this is something that the ULC should pursue. Commissioner
Tindall said that the JEB had discussed this issue previously and had difficulty knowing what types
of post-nuptial agreements would be within the scope of such an act because spouses make
agreements for a number of purposes.
The Chair will ask the JEB- Family Law to look into this subject.
Criminal Justice
Commissioner Greene asked that the Conference take up a criminal justice topic.
Commissioner Bryner, who has served on the court of appeals in Alaska which deals only
with criminal appeals, believes that there may be more interest in uniform criminal laws now in light
of the fact that criminals travel between states more now than occurred in the past.
Commissioner Tindall brought up issues relating to crimes regarding recording or electronic
eavesdropping.
Fred Miller thought that the Canadian Conference might have some ideas about criminal
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topics that are deserving of uniform treatment.
The Chair will ask Messrs. Greene and Bryner to provide further information.
Uniform Certificate of Title Act
A Study Committee has been appointed. Fred Miller has met with industry representatives
and feels there is very strong support from car manufacturers and dealers and mobile home
manufacturers for an Act. State administrators might not be excited. There will have to be
electronic filing. He recommended that the Study Committee be continued and requested to report
to this Committee prior to the January, 2002 meeting.
Tribal Uniform Code
Fred Miller reported on the work of this Committee (which also supported a written report).
Commissioner Burnett has authorized a meeting of the Committee. A reporter is being sought.
The Committee will probably consider Revised UCC 9 as well as laws that the tribes have
adopted, with the goal of an act attractive to tribes that would like Revised UCC 9 with necessary
definitions. The act would be ready in about a year. If this works the ULC might look at other acts
for tribes.
Teacher Certification
Commissioner Evenchick reported that he had been approached with a request that the ULC
develop an act that would deal with the problem of teachers who move from State to State and must
be recertified. He volunteered to collect information to be submitted to the Committee.
Employee Privacy Protection Act
The current issue of the New Jersey Law Journal contains an article on this subject.
The Chair will provide a copy of the article to the Committee for consideration.
Functioning of the Conference
Study Committees. Commissioner Burnett distributed a memorandum on this topic. He
pointed out that Study Committees are not functioning as well as we would like. Perhaps the ULC
needs to provide standard instructions to Study Committees, as well as clear specific instructions;
in addition, the ULC needs to be willing to make research and other resources.
Commissioner Lisman argued that this Committee should create an agenda for all Study
Committees containing lists of areas of research to be done and that this be placed on the agenda for
the January 2002 meeting of this Committee. John McCabe recommended that the general
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instructions to all study Committees include: A literature search, statute search, case law search,
who’s interested, likelihood of enactment, and funding possibilities.
Being on a Study Committee should involve a commitment to do research and willing to
spend time on the subject.
Commissioner Houghton recommended that there be liaison appointments from this
Committee to each Study Committee.
Other Organizations. Should the ULC have more formal relationships with the ALI and the
ABA? Should we look for relationships with NCSL or other organizations? We could ask
Commissioners to solicit potential topics from State bar associations and other local organizations.
New Topics. Commissioner Blackburn pointed out that Drafting Committees often uncover
potential topics outside the scope of their jurisdiction, and chairs of those Committees ought to be
polled for ideas.
Research by the Committee on Scope and Program? Sometimes a suggestion is made for
a uniform law without much supporting information. In the past, one or more members of this
Committee have been appointed to undertake research or other investigation.

Committee to Review Conference Acts
Commissioner Paula Tackett, on behalf of the Committee to Review Conference Acts, asked
that the Uniform Intestacy, Wills and Donative Transfers Act be withdrawn as an Act recommended
for adoption by the States because the Act creates confusion in light of Article II of the Uniform
Probate Code as amended in 1990 and 1993.
On motion duly made, the Committee voted unanimously as follows:
RESOLVED, the Committee on Scope and Program recommends to the Executive Committee
that the Uniform Intestacy, Wills and Donative Transfers Act be withdrawn as an Act
recommended for adoption by the States.

Adjournment
There being no further business, the meeting was thereupon adjourned.

Respectfully submitted,
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_________________________________
Barry Evenchick, Chair
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